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ERRATA. 

In  Page    16  line  10»  For  ^^fabrid,"  re9ii  fabric. 

43  5,         *•*  Poget,'*  read  Paget. 

58  21,    ,     ^'anutandiB,'*  read  mutandiM, 

7S  33,  after  *•  "guaranty,"  insert  or. 

78  23,  after  "aniwcr,^'  erase  **  to  be^ 

113         32,  for  "  bearing,**  read  hearing. 
122         39,  after  •*  oi,"  ^rase  *•  the.** 
>44  32»  for  •*  ritei,'*  read  rights. 

159  last  line  of  margin,  for  **  profession,*'  read /lOM^Mon. 
161  line  13.  (or  ''retain,^  nadmaintam- 
168  11,  for  ^'judgments,*' read  a^'udf^mr. 

172  8,  for  «\a,*'  read  and. 

273  4,  after  *•  ijtated,"  eraie  ^  rtar.*' 

"393  10,  after  "  did,"  erase  *•  not." 

393  last  line,  for '^iufofmatiOn,'*  Vead  is/brma/iofu. 
^9  Ifoe  24,  for  *'  Saund,"  read  Taunt. 
471  5,  for  *•  apecifiedly,''  read  afieciJicaUy. 

46€i  4,  for  *•  mail,**  read  male. 

486         27,  after  '•  debt,"  erase  ••  in  judgment:' 
560  3,  after  ".  rer»io/' Inten  »V 

615  37.  before  *'  eitecuted,"  insert  not. 

6Q5  18.  for  "  where,"  i-ead  ufion. 

636  24,  for/*  were,  by  the  devise,**  read  held  by  (he  devisee f 

629         35,  fpr  *•  custody,"  read  curtew. 
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Skice  thU  volume  .wm  firinfed^  Mr.  JmHtt  Shfy  ha$  tegue9ied  ikai^ 
th^  following  corre^HoMOfid  additiont  thouldbe  made  in  the  Mniqno' 
delivered  by  him:  He^  hae  aUo  ohligingiy  favored  the  puhlte  with 
the  note  to  the  caee  qftlie  Caroline*/ 

Pftge  4er»  line  9.  InstMd  of  ihu  sentence,  **  The  descent  o£an  eitate  cf 
**  parcheae,  from  brother  to  brodier,  i|nd  from  a  son  to 
•*  a  paivnt,  where  the  brother  or  the  ^rent  is  the  profio* 
*' tfrtM,  is  not  directly  within  the  iangoage  of  theetatntc^" 

Read  as  follows,  Ws : 

The  case  of  a  Mvfioeitue  djing  seised  of  an  estate  which 
descended  to  nim  from  his  brother  who  had  taken  the 
same  by  purchase  or  by  descent  not  ex  parte  paiema  im 
matema  ;  and  the  case  of  a  firopoeitue  dying  seised  of 
an  estate  which  descended  to  him  from  Me  own  child  who 
had  taken  the  same  by  purchase  or  by  alike  descent;  aire 
not  directly  within  the  language  of  the  statute. 

Page  468,  line  3S.  For  '*of  a  parent  from  a  child**  ttnAfrom  a  ^dld  to 
a  parent. 

Page  618,  Ihie  33.    For  <•  any**  read  on  any  thing., 
.    633,  3.    For  **  Coiiru**  read  commoiMM-ai^A. 

41 8c44.  £rase  the  inverted  commas. 
036,       31f    For  *"  ahenage*'  read  purchaeee  by  aUeno 

NOTE. 

In  the  case  of  the  Casoliv s,  p.  496, 500,  the  mund,  vpon  whkh  tlMS' 
sentence  of  this  Court  was  founded,  is  uoderstdoq.  to  be  as  lollows : 

"  The  only  oliences  in  the  statute  of  33d  March,  1794,  ch.  11,  for  which 
a  vessel  ovId  be  forfeited,  are  that  the  name.Tessel  is  ** fitted  suitor 
**  eaueed  to  tai^  for  the  purpose  of  carrying  on  the  slave  trade. 

The  libel  iq  this  case  alleces,  in  the  alternative^  that  the  brig  Cartdine 
**  was  built,  equipped,  Ipaded,  or  otherwise  prepared*  6cc.  Or  **  caused  to 
sail,"  Sec.  for  the  pur|>ose  of  carrying  on  the  slave  trade.  It  does  not  there* 
fore  positively  allege  that  the  vessel'*  was  fitted  out**  or  *'  caused  to  sail;" 
andihe  litiel  miKht  be  true  in  the  manner  in  which  the  charge  was  stated, 
and  yel  no -offence  committed  which  would  induce  a  forfeiture  of  the  vessel. 
For  if  the  vessel  was  *'  butitt  or  ioaaed^  or  prepared^*  for  the  purpose,  of  the 
slave  trade,  the  alternative  averment  in  the  libel  would  be  completdy  satis- 
fied ;  and  yet  if  she  was  not  *'ftted  out"  or  **  atueed  to  eaig*  she  could  not 
be  forfeited.  The  tacts,  thereTore,  constituiiog  the  oftnce,  not  being  di- 
rectly averred;  the  libel  could  not  be  susuinjpd.  But  the  Court  did  not 
mean  to  decide  that  stating  the  charge  in  the  alternative  would  no^have 
bden  suiBcient  if  each  alternative  had  constituted  an  offence  for  which  the 
vessel  would  have  been  forfeited. 

The  same  olMervations  are  applicable  to  the  coont  fonnded  en  the  act  of 
3dof  Maicht  18or,  G)i.6r/* 
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Feb.  TeniL 

HUDSON  &  SMITH  v.  GtJESTIER.  Febmaty  sd; 


[^  lodges  prtsent...*yf  ASBjNGTon,  LirnrGsTon,  Todd^ 
DuvAix^  &  Stoey.] 


ON  the  first  day  of  the  term,  Bdrper  moved  for,  TWi  «onrt 
and  obtained  a  rule  to  show  cause  why  this  case,  \rhicb  J^^^^IJ^ 
was  decided  at  February  term  1810,  should  not  be  re- after  the  term 
heard*    The  motion  was  grounded  upon  a  statement  ^|j*g2dk!£''   ** 
facts  which  was  filed. 

Mirch  12^».  When*  this  rule  was  mentioned  again  by 
Harper  he  was  informed 

Bt  thb  coubt,  that  the  case  could  not  be  re^heardl 
after  the  term  in  which  it  had  been  decided. 

GENERAL  RULE. 

February  ±Oth.  Winder,  requestea  information  from 
the  Court  whether  the  general  rule  which  directs  that 
only  two  counsellors  shoidd  be  heard  on  each  sjde  of 
any  cause  in  this  Court,  was  intended  to  prevent  tlie 
division  of  a  cause  into  distinct  points,  and  the  hearing 
of  two  counsellors  on  each  point. 

Washingtattf  justice.  (The  chief  justice  being  absent) 
informed  the  bar  that  the  Court  consider^  the  rule  aa 
inflexible,  whatever  may  be  the  number)  of  points  ox 
parties  in  a  cause. 

-  The  Cbief  Jusdee  did  not  attend  until  Thartday,  FeHroar^  13.  He  re» 
c^vcd  an  rnjury  br  the  «ver^«aUiDg  of  the  stage  coach  op  lui  joarnej  from 
Richmoml^ 
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liif.     FITZSIMM0N8  &  Othbbs  v.  OGDEN  «c  Oth«m« 

Vebnuy  4Ui. 


[Pfesenf.^. Judges  WASHiitoTOir,  LiviwGSToir,  Todd» 


mis  was  an  appeal  from  the  decree  of  the  Cir- 
equ2i  ^j,  cait  Court  for  the  district  of  N'ew  York,  sitting  in  chan-. 
vkkj  Aomiire    cerv,  entered  hy  consent  pro  forma  to  briqg  the  case  be* 

MMtoproCeet 

The  material  facts  as  stated  by  Washington,  justice,  in 
delivering  the  opinion  of  the  Court  Were  as  follows : 

For  the  pnroose  of  securing,  certain  of  Us  credi- 
toirs,  Robert  Morris,  on  the  14th  of  February,  1798, 
conveyed  to  the  ap^1Iants»  as  trustees  for  those  credi- 
tors, a  certain  tract  of  land  lying  in  Ontario  county,  in 
the  state  bf  New  York,  containing;  500,000  acres,  de- 
acribed  by  certain  bounds.  Previous  to  this,  he  hail 
made  conveyances  to  sundry  persons  of  considerable 
portion3  of  this  tract)  and  amongst  others  to  the  defen- 
dants, S.  Ogden,  J.  B.  Church  and  to  6.  Cottringer  under 
whom  the  beirs  of  aiv  William  Pulieney  claims,  of  which 
the  appellants  had  fuU  notice.  He  had  also,  by  different 
conveyances,  granted  to  the  Holland  company  more  than 
j0iree  millions  of  acres  of  land,  purchased*- (as  this  tract 
of  500,000  acres  had  been,)  from  the  state  of  Massachu- 
aetts,  all  in  the  same  county  and  adjoining  the  land  in 
question. 

On  the  8th  of  June,  1797,  a  judgment,  at  the  suit  of 
Talbot  and  AUuro  against  Robert  Morris,  was  docketted 
in  the  Siipreme  Court  of  the  state  oi  New  York :  wbich, 
being  prior  in  date  to  the  conveyance  made  to  tlie  appel- 
lants, bound  all  the  land  which  passed  by  'it  to'  tfajd  appel- 
lants. The  bill  states  that  ftbbert  Morris,  being  confin- 
ed in  (he  jail  at  Philadelphia!  in  order  to  prevent  any  im' 


FKBRUART  TERM  iai£.  3 

pro]per  use  from  being  made  of  the  above  judgment^  and  riTaEsix- 
on  condition  that  the  title  to  the  land  conveyed  to  the  triis-   MOfts  & 
tees  should  in  no  wise  be  impaired  by  it^  procured  Gou-   wchmbm 
vemeur  Morris  to  advance  the  mpney  for  such  judgmentf        v. 
from  motives  offricnd8hip....tliat  the  said  judgment  was  ogden  ft 
assigned  to  Adam  I(oops  the  mutual  Mend  sind  agent  others, 

of  the  parties,  which  was  done  to  jirevent  it  from  being 

used  injuriously  against  the  trustees  and  the  creditors 
for  whom  they  acted,  and  silso  to  preserve  to  Robert 
Ifonis  the  right  of  redemption  in  1,500,000  acres  which 
he'liad  conveyed  to  the  Holland  company,  in  nature  of  a  . 
moi-tga^  as  he  supposed.  That  A.  Hoops  afterwards 
assigned  the  said  Judgment  to  gouvameur  Morris,  and  on 
the  i6tii  of  September,  1799,  Robart  Morris  confirmed 
the  said  trust  deed  (of  which  it  is  worthy  of  remark,  no 
mention  had  been  made  in  the4[>revious  parts  of  the  bill,) 
and  further  agreed  that  any  other  land  he  might  have 
in  that  county,  which  had  not  been  previously  conveyed^ 
should  be  applied  to  pay  tiiat  judgment  in  tbe.firit  place, 
and  the  said  last  mentioned  lands  were  to  be  aold  uJWin 
an  execution  and  to  be  purchased  by  A.  Hoops  under 
Talbot  and  AUum's  Judgment  for  the  trustees,  to  whteh 
G.  Morris  assented,  the  trustees  agreeing  to  mortgage 
die  land  to  be  purchased,  to  ic^pay  O*  Morris  the  suni 
advanced  foi*  the  purchase  of  the  judgment. 

It  appears  by  the  evidence,  that,  previous  to  the  pro« 
mise  thus  charged  in  the  bill  to  have  been  made  by  O. 
Morris,  to  R.  Morris  the  judgment  of  Talbot  antl  AUum 
had  been  conditionally  .purcbased  by  R.  M^rrist  jun. 
one  of  the  appellants,  avowedly  for  his  indi\idual  use, 
from  Cotes,  Titford  and  Brooks  who  then  held  it  by 
assignment  That  when  this  purpose  was  eiTectedj.  it 
was  agreed  that  the  assignment  should  he  made  to  A. 
Hoops,  though  in  reality  for  the  use  of  R.  Morris^  jua^ 
and  shofuld  remain  in.  the  hands  of  a  third , person  as  an 
escrow  to  take  eJIbct  on  the  payment  of  the  note  given 
by  the  said  R.  Morris,  jun.  fpr  the  purchase  of  the 
judgment,  and  that  the  same  shonld  beloi^  to  Thomas 
Cooper,  who  endorsed  tlie  said  note,  in  case  he  should 
be  compiled  to  discharge  tuc  same. 

R.  Morris,  about  the  time  when  this  note  woold  be- 
come due,  found  himself  unable  to  take  it  up,  andf  on 
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irtTstiM*'  this  account^  G.  Morris  baU  been  solicited  bjr  R.  Morriii(^ 
MOiri  &  and  connented  to  pay  the  money  i^nd  to  retain  the  judg- 
oniuui  ment  to  secure  tiie  advance.  G.  Morris  in  his  answer^ 
y.  expressly  denies  that  any  communication  was  made  to 
poosir  &  him  by  B-  Morri9  of  his  motives  for  asking  his  assis- 
oTHlSBs.  tance  in  procoring  an  assigpiment  of  the  judgmeut...or 
■  that  he  liad  ever  h^ard  or  knew  of  the  claim  of  the  trus- 

tees to  any  part  of  this  1^00,000  ^re  tracts  or  that  the 
same  wouldy  in  any  manneri  be  affected  by  the  j^idgment 
of  Talbot  and  AUum,  until  jsiome  time  after  he  had  paid 
for  the  judgment^  when  it  was  accidentally  communica- 
ted to  him  by  A.  Hpops,  who  htAA  the  asiigoment  of  tho^ 
same  for  A*  Morris^  jun.  as  beforei  mentioned.  Upon 
receinng  this  information^  G.  Morris,  witti  the  assis- 
tance of  |iis  counsel,  Thomas  Cooper,  projected  a  plan 
for  protecting  the  interests  Of  the  trustees  from  beijig 
sacrificed  by  a  sale  under  the  execution  which  mights- 
sue  on  that  judgment.  Articles  of  agreement  wei*e  ac- 
cordingly ilrawn  and  executed  by  G.  Morris  'and  A. 
Hoops  on  t)ie  29th  of  August,  179^,  by  which  it  was 
stipulated  that  the  whole  of  the  lands  in  the  county  of 
Ontario,  purchased  by  R.  Morris  from  thd  state  of  Mas- 
sachusetts amounting. to  upwards  of  four  millions  of 
acres  should  be  sold  under  the  judgment,  and  should  be 
purchased  by  A.  Hoops  who  should  convey  a  certain 
part  thereof  to  0.  Morrjs,  and  should  also  mortgage  that 
part  of  the  said  land  which  then  belonged  to  the  trusi- 
tees,  to  the  said  G.  Morris,  for  securing  the  advance 
made  by  him  on  the  purchcise  of  the  said  judgment.  Al- 
though this  large  tract  of  country  was,  by  this  arrange^ 
m^t,^  to  be  sold  under  the  above  judgment,  yet  that 
judgment  being  posterior  td  the.  conveyances  made  to 
the  Holland  company,  as  well  as  to  the  other  defendants 
below,  they  were  consequently  not  bound  by  the  judg- 
ment, nor  could  the  title  of  the  grantees  have  D^en  af- 
fected by  a  sale  under  it  The  object  of  this  agreement, 
however,  in  relation  to  those  lands,  was  fo  secure  to  G. 
Morris  a  supposed,  but  totally  unfounded  claim  which 
R.  Morris  had  asserted  to  ap  equity  of  redemption  in 
one  of  the  large  tracts  sold  hf  him  to  the  Holland  Com- 
pany, and  also  an  imaginary  quantity  of  surplus  land 
presumed  hy  R.  Morris  to  )ie  somewhere  within  ttie 
bounds  of  this  great  tract  of  country  which  was  to  be 
sold,  which  surj^Ius^  as  it  afterwards  turned  out,  had  no 
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yeal  existence.  As  to  the  land  belonging  to  the  trustees^  titzsim- 
which  it  18  admitted  was  bound  by  this  judgment,  G.  Moirs  & 
Morris  ^as  contentf^  to  receive  a  mortgage  of  that  to  othsbs 
secure  his  advance  for  the  judgment.  tr* 

OGDEH  k 

A  draft  of  an  agreement  was  also  made  by  Thomas  ohikrs* 
Coc^r,  by  the  directions  of  G.  Morris  and  delivered  to  A.  .—..^.....-1* 
Hoops  to  be  carried  to  Philadelphia,  and  to  be  proposed 
to  R.  Morris  and  thfe  trustees  ;....but  the  terpis  of  that 
Hgreement  do  not  appear  in  any  part  of  this  record,  al<^ 
though  it  is  fairly  to  be  presumed  that  it  did  not  vaiy 
materially  from  the  above  agreenaent  between  G*  Morris 
and  A.  Hoops.  This  draft  was  not  altogether  approved 
hy  the  parties  in  Philadelphia,  and  another  agreement 
was  accordingly  draM'n  and  executed  by  R*. Morris,  the 
trustees  and  A.  Hoops,  bearing  date  the  16th  of  Septern^ 
ber,  1799,  which  did  not  materially  differ  from  tho 
agreement  of  the  29th  of  August  preceding,  except,  that, 
by  the  latter,  the  surplus  land,  if  there  should  be  any> 
was  to  be  mortgaged  to  the  ti*ustees  as  a  security  for  re- 
imbursing the  whole  oi*  such  part  of  the  aforesaid  judg- 
ment as  the  trustees  might  be  obliged  to  pay  for  the  dis* 
charge  of  the  mortgage  to  be  given  by  A.  Hoops  for  se- 
curing the  advance  made  by  G,  Morris  for  the  purchase 
of  the  judgment. 

This  agreement  was  afterwards  shown  to  G.  Morris 
who  expressed  some  displeasure  at  its  departure  from  the 
plan  wliich  he  had  himself  arranged;  but  he  admits  in 
his  answer  that  he  never  communicated  his  disapproba- 
tion either  to  R.  Morris  or  to  the  trustees. 

It  appears  in  evidence  that  there  was  a  stay  of  ^xe- 
Cution  on  the  judgment  of  Talbot  and  AUum  for  tlirc^ 
years  from  the  time  it  was  entered,  which  of  course 
would  not  have  expired  before  the  8th  of  June,  1800. 
This  stay  was  released  by  H.  Morris  at  some  period  sub^ 
sequent  to  the  interview  which  took  place  atlthe  jail  be- 
tween R.  Morris  and  O.  Morris;  but  the  particidai 
time  when  it  was  executed  does  not  appear  from  the  re- 
cord. It  is  not,  however,  improbable  that  it  was  not 
loTig  subsequent  to  the  second  of  May,  1799,  since  it 
appears  that,  on  that  day,  R.  Morris,  jun.  in  a  letter  ad- 
dressed to  T.  Cooper^  directing  him  to  assign  the  sa/d 
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FPrxsni-  JQjGtgttient  to  6.  Morris^  requested  him  also  to  forward 
)iupr»  &  to  him  tbe  form  of  a  release  to  be  executed  by  bis 
oTitEms   fatlier. 

In  pursuance  of  the  i^rraii^mciit  wliich  Iiad  been 
ari^eed  upon,. between  tbese  pai*ties  as  above  mentioned, 
all  the  lands  which  R«  Morris  had  purchased  from  the 
state  of  Massachusetts  in.tlie  county  of  Ontario  were 
advertiBed  to  be  sold  under  the  said  Judgmeut*  oi^  the 
6th  of  February,  1800.  Hoops,  as  it  had  been  agreed, 
attended  on  the  day  of  sale  and  bid  for  ttie  land ;  but  be- 
ini^overbid  and  not  having  the  means  to  )>ay  for  tlie  same 
•  'in  case  it  should  be  struck  off  to  him,  he  prevailed  upon 
the  sheriflT  to  i^jouru  the  salp  to  the  istli  of  May  fol* 
lowing,  upon  his  engaging  to  pay  the  sheriff  his  poun- 
flage,  which  undertaking  G.  Morris,  soon  afterwards, 
4in  application,  tumished  him  witl^  the  means  of  dis* 
charing. 

On  the  22d  of  April,  1800,  6.  Morris,  without  hav. 
iDg  communicated  to  R.  Morris  or  to  tlie  trustees  the 
slightest  intimation  that  he  had  come  to  such  a  detcr-^ 
mination,  assieneii  over  the  said  judgment  to  the  Holland 
ceropany  for  afoU  consideration  paid  therefor,  and  with- 
out notice,  as  they,  the  Holland  company,  expressly  al- 
lege in  their  answer,  of  the  claim  of  the  trustees  or  of 
tte^squity  stated  in  tiieir  bill. 

The  same  day,  artic4ea  of  agreement  were  entered  into 
fcatween  Thomas  L.  Ogden«...the  Holland  company..., 
9M  6.  Morris  ^  by,  which  it  was  stipulated  that  the 
sale  of  all  the  lands  by  the  execution  on  the  aforesaid 
Judgment,  should  take  place,  and  should  be  purchased 
ky  the  said  Ogden  in  trust  to  convey  to  the  Holland  com- 
pany tlie  several  ti*act8  of  land  which  had  b^n  granted 
to  them  by  R.  Morris  and  to  the  several  persons  to 
whom  conveyances  had  .been  made  witbin  the  limits  of 
fhe  500,000  acre  tract  prior  to  the  deed  to  the  ti^ustees, 
the  tracts  tq.  which  they  were  respectively  entitlod,  or 
niich  pi^*ts  tliereOf  as'  three  persons,  Hamilton,  Cooper 
and  Ogden  should  direct;  and  as  to  thie  residue  of  ihp 
said  J900,000,  in  trust  to  convey  the  saime  to  such  per- 
sons,  in  such  parcels  and  upon  such  terms  as  the.  said 
Qamilton  and  others  should  direct  In  execution  of  this 
agreement,  Ogden  attended  the  sale  on  the  IStb  of  May^ 
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And  putfcbased  the  whole  of  the  lands  taken  in  execution  vrrzsiif^ 
under  the  said  judgment  for  the  sum  of  i  Sr^OO  and  re-   mons  dc 
teived  ashMiflTs  deed  for  the  same.    Hamilton,  Cooi>er   othebs 
and  Ogdent  in  rtrtuA  of  the  powers  vested  in  them,  di-        v: 
reoted  conreyances  to  be  made  by  Of^en  to  the  Holland  ogdeiy  k, 
company  according  to  tlie  bonnds  expressed  in  the  seve-   oTHjens. 

ral  conveyances  to  them  by  R.  Mortis,  except  so  far  fta — — * 

such  bounds  would  interfere  with  Watson,  Cragie  and 
Oreenleaf.  In  order  to  compensate  the  defendants,  Sam- 
uel Ogden^  sir  William  Pulteney  and  John  fi.  Church, 
for,  the  land  taken  on  tlie  westward  of  tlicir  tracts*  by 
fixing  the  true  meridian  line  of  tlie  Holland  comi/anjk  to 
the  east,  the  eastern  line  of  those  persons  is  made  to  run 
in  upon  the  lands  claimed  by  tlie  trustees,  s6  far  as  to 
give  the  fovm^r  the  full  quantity  of  land  mentioned  in 
their  respective  conveyances.  The  direction,  or  award 
as  it  is  called,  then  proceeds  tf>  allot  to  the  trustoc» 
§8,570  acres  (not  half  the  quantity  they  claimed)  upon  cer- 
tain conditions,  one  of  which  is  topiiy  to  the  said  trustee, 
for  the  use  of  the  Holland  company,  S  5,6^  witli  in- 
terest from  the  32d  of  January,  1800.  I1iis  sum  to- 
gether with  others  charged  upon  such  of  the  grantees 
as  were  benefited  by  this  an*angement,  were  intended  t» 
reimburse  thellollatid  company,  tlie  sums  they  had  ad- 
vanced, not  only  for  the  purchase  of  Talbot  and  Allum*8 
jadgnient,  but  of  another,  which,  bein^  posterior  to  the 
conveyance  to  the  trustees,  creator  of  course^  no  lien 
upon  any  part  of  the  500,000  acre  tract 

The  prayer  of  the  bill  is  for  a  conveyance  \)y  Tliomas/ 
L.  Ogden,  of  all  the  land  to  Which  the  tnistees  are  enti- 
tled accoi*ding  to  its  real  boundaries,  upon  tlie  trustetv) 
paying  such  proportion  of  the  money  due  by  Talbot  and 
Allum's  judgment  as  is  fairly  chargeable  on  their  land, 
and  for  general  relief. 

Tills  cause  was  argued  .at  great  length  in  February, 
1810,  by  Pendleton  sluA  Lewis  for  the  Com])lainants,  and 
by  Sdroards  and  for  the  Defendants ;  and 

again  at  this  term  by  Joseph  JZ.  Ipgersdl,  JE.  TUgknianp 
P.  B.  Kill  and  Lewis  for  the  Comiminants^  and  by  D.  A 
O^ilen  and  SUxMrn  for  the  Defendants. 

For  the  Complaioaints,  it  was  contended 
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vrrsfiiM-      That  TlumoM  L.  Ogdeuf  who  piircliased  tbo  land  at 

II0K9  &    tiie  shcfiflTs  sale  tmder  Talbot  and  ManCs  judgroentf 

OTXiBKS   was,  dmier  all  the  circumstances  of  the  case^  to  be  con- 

V.        siclerecf  in'  eqnitj>  as  a  trusttt  for  the  Complainants,  f6 

OGSEir  &  the  extent  of  their  legal  title  before  that  sale.  ..or  in 

.fTHEKs.  other  livords*  that  the  sale  was  void  as  to  the  Complai- 

■  nants,  knd  onght  to  be  set  aside  upon  the  complainants, 

paying  their .  proportion  of  the  amount  due  upon  the 

judcment^  which  was  a  lien  upon  two  smaller  tracts,  as 

well  as  upon  that  which  was  claimed  by  the  Complainants. 

Tbomas  L.  Ogden  was  the  agent  of  the  Holland  com^ 
pany  to  whom  Gouverneur  Morris  had  assigned  the 
judgment.  Tbi»  assignment  having  passed,  not  akga/. 
but  an  tquitdUe  right  to  a  chose  in  action,  was  subject 
to  the  same  equity  in  the  hands  of  the  Holland  company, 
is  it  was  in  the  hands  of  Gouverneur  Morris,  whether 
tbe  Holland  company  liad  actual  notice  of  that  equity  or 
not;  because  nothing  but  the  equitiMe  right  of  Gouver- 
neur Morris  passed  by  the  assignment  The  Holland 
company  had  no  right  to  use  it  in  any  other  w:ay  than 
he  could  have  used  it.  Tliey  could  make  no  use  of  it 
which  he  could  not  have  mode  with  a  good  conscience. 
They  were  bound  by  the  same  conscientious  principles 
towartb  Robert  Morris  the  elder  and  the  Complainants, 
which  ought  to  have  guided  Gouverneur  Morris. ,  Their 
agent,  T.  L.  Ogden,  could  not  give  a  better  estate  un- 
der the  sale  than  G.  Morris  himself  couldy  if  he  had  con- 
tinued  to  hold  the  judgment  and  had  become  the  pur- 
chaser. The  only  equity  which  he  had  was  to  the  ex- 
tent of  the  security  necessary  to  reimburse  the  money 
which  he  bad  advanced9  at  the  request^nd  for  the  use 
and  benefit  of  Robert  Morris.  He  ipercly  became  a 
creditor  of  Robert  Morris  with  a  lien  upon  the  lands  to 
the  extent  of  the  debt ;  which  lien  he  held  under  a  trust, 
a  confidence,  a  plighted  faith,  that  it  should  not  be  en- 
forced to  tlic  injury  of  Robert  Morris,  or  his  assignees  ; 
;tnd  even  that  it  should  be  used  for  the  benefit  of  R.  Mor- 
ris or  his  assignees,  as  far  as  it  could  be  used  consistent 
with  G.  Morris's  security  as  to  the  mount  paid  for  the 
judgment.  Indeed,,  as  the  only  interest  or  equity  which 
G.  MoYris  had  in  the  judgment  was  merely  as  a  security 
sub  modo  for  the  amount  due  upon  the  judgment,  the 
judgment  as  to  every  other  use  which  could  be  made 
of  it,  consistent  with  the  security  of  G.  Morris^  belonged. 
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^o  IL  Morris;  and  G.  Morris  was  bound  in  conscience  titzsxm-* 

and  good  faith  to  use  ii  in  such  manner  as  R.  Morris  mons  & 

should  direct.    If  therefore  Oouverneur  Morris^  instead  others 

of  T.  L.  Ogden,  had  purchased  the  land  under  the  judg*  v. 

ment>  he  would  have  holden  it  merely  as  an  indemnity^  ogdeh  & 

and  as  to  every  other  purpose  vkquM  have  been  a  trustee  othbbs. 

for  R.  Morris  or  his  assigns.  ■   ■ 

The  facts,,  so  far  as  the  conscience  of  G,  Morris 
was  concerned  in  the  case,  are  simply  these.  Robert 
iPlorris,  the  elder,  knowing  that  the  judgment  threatened 
the  validity  of  the  deed  of  trust  which  he  had  made  to  the 
Complainants,  who  represented  a  class  of  creditors  to 
whom  he  felt  himself  under  peculiar  obligations,  entered 
into  an  engagement,  through  the  agency  of  his  son  R. 
Morris,  jun.  to  purchase  the  judgment  for  the  purpose  of 
holding  it  as  a  shield  for  the  protection  of  the  conveyance 
to  the  Complainants.  Being  unable  to  comply  with  the 
terms  of  the  purchase,  he  requested  Gouvemeur  Morris 
to  adrvance  the  money  due  on  the  judgment,  saying  tiiat 
be  would  thereby  render  him  an  essential  service,  and 
would  be  safe  as  the  judgment  was  a  lien  upon  a  very 
large  tract  of  land.  To  this,  G.  Morris  assented,  from 
motives  of  friendship,  and  to  render  his  friend  an  essen- 
tial  service.  How  it  was  to  have  that  effect,  was  not 
perhaps,  at  that- time  explained;  but  the  natural  infer- 
ence was  that  the  judgment  w^s  to  be  subject  to  the  con- 
trol of  R»  Morris,  as  to  every  disposition  of  it  consis- 
tant  with  the  security  and  indemnity  of  G,  Mon-is ;  who 
was  bound  in  conscience,  in  honor,  and  in  friendship,  to 
have  submitted  it  *to  his  control.  The  disposition  which 
he  did  make  of  it,  was  iii  violation  of  all  these  obliga- 
tions, and  therefore  ought  in  equity  to  be  set  aside. 

The  Complaniants  had  a  right  to  tender  the  amount 
due,  oponthe  judgment  to  G.  Morris  at  any  time.  -  They 
knew  that  the  judgment  was  a  lien  upon  their  lands,  but 
they  knew  that  there  was  a  stay  of  execution  until  the  ^th 
of  June,  1800.  Until  that  period  they  were  8afe....ana 
Mr.  R.  Morris  himself  could  not  in  equity  release  that 
stay  so  as  to  affect  those  lands  without  giving  notice  to 
the  Complainants.  It  would  hare  been  a  fraud  if  he 
bad.  They  knew  that  the  judgment  had  been  assigned 
to  O.  Morris.  They  knew  the  circumstances  under  which 
that  assignment  was  made.  They  knew  the  understand* 
VOL.  VII,  s 
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YITZ8IM-  ingy  the  friendsliip^  Ae  conftdeiice  which  subiisted  be^ 
MOK8  *&  tween  Owyernenr  Morris  woA  Robert  Morris,  th^  eld«c« 
OTHBKs  They  had  s  right  to  rely  upon  it  and  to  consider  them- 
V.  selves  as  safe.  '  They  had  it  right  to  belieye  that  no  use 
OGDBir  &  would  be  made  of  the  judgment  without  tiieir  knowledge. 
oTtosBs.  They  knew  of  the  release  of  the  stay  of  execution,  and 
■  that  the  rdease  was  made  for  tjieir  benefit    They  were 

parties  to  the  agreement  under  which  it  was  made,  they 
knew  that  this  agreement  had  been  made  known  to  G. 
Morris  and  that  he'had  acfuiesceif  if  not  assented.  But 
neither  his  acquiesence  nor  assent  was  necessary,  ex- 
cept as  to  tlie  provision  made  for  his  indemnity  :....for  so 
far  only  was  he  interested.  They  knew  that  a  sale  for 
tlieir  benefit  had  been  attempted  under  the  judgment, 
but  was  postponed  to  a  future  day.  They  knew  that 
the  failure  of  this  attempt  and  the.postpoiiement  of  the 
sale,  were  known  to  O.  Morris,  and  that  he  had  even 
pa|d  the  poundage  demanded  by  the  sheriff*  upon  the 
postponement  He  knew  that  all  these  things  were  so 
understood  by  the  Complainants,  and  that  they  had  this 
confidence  in  him,  and  were  lulled  into  security.  At  this 
moment,  yithout  any  notice,  or  intimation  to  the  Com- 
plainants, he  assigned  over  the  judgmentto  the  Holland 
company,  for  purposes  which  he  knew  to  be.repognant 
to  the  interests  of  the  Complainants.  It  is  this  of  which 
the  Plkintiifs  complain  as  unconcientious  and  iiyuriouss 
and  tlie  consequences  of  which  they  seek  to  avoid. 

It  is  tnio  that  G.  Morris  himself  cannot  property  be 
charged  as  a  iruHee,  because  an  eqidlty  cannot,  with 
propriety,  be  said  to  be  the  subject  of  a  trust,  or  to  be 
holden  in  trust;  for  the  equity  will  always  be  in  the 
ceitueque  trust,  and  not  in  tLe  trustee.  But  if  G.  Mor 
ris,  under  all  these  circumstances,  had  himself  acquired 
the  li^gal  estate  to  the  lands  conveyed  to  the  Complain- 
ants,  he  woidd  have  been  a  trustee  for  them,  upon  tbdr 
paying  or  tendering  him  the  money  due  by  the  judgment 
He  had  no  other  equity  to  protect,  and  could  not  have 
protected  his  legal  title  upder  the  equity  of  others*  Nor 
had  the'HoUand  company  any  equity  to  protect  Theup 
were  no  interfering  Unes^  nor  any  other  cause  of  dispute 
bet#een  them  and  the  Complwianto.  Their  agent, 
Thomas  L.  Ogden,  even  after  thesheriffli  sale,  was  in  no 
better  situation  than  G.  Morris  would  have  been  in,  if 
he  had  been  the  purchaser.    He  hadno  right  to  cUim 
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protection  under  the  eqaity  of  any  third  person.    He  had  nrmm^ 
fvll  notice  from  the  Coniplaihants  befol^  he  made  any  con*   MOKe  & 
Veyance underwhatiscalled theawonfofHaniiltotty Ogdcn  othem 
and.  Ceoiier.    He  therefore  ia  to  be  considered  merely  as        v. 
the  agent  of  the  Holland  company^  who  t^ok  only  the  equi-  ooBKir  & 
ty  of  G.  Morris ;  and  having  acquired  the  kgal  estate   othb^s. 
with  ftill  knowledte  that  the  Complajnants  were  entit^  .....^•._ 
to  eyery  possible  benefit  under  that  judgment  beyond  the 
interest  of  Gonvemeur  Morris»  whose  right  extended 
only  to  indemnity  for  the  advance  he  had  madc^  be  ia^to 
be  considered  as  a  trustee,  for  the  Complainants  for  all 
beyond  that  indemnity^  and  upon  receiving  tlie  amount 
due  upon  tlie  judgmentf  ought  to  be  decreed  to  convey  to 
the  Complainants  all  the  lands  whidh  he  pnixhased  at 
the  sherifib  sale  which  lieniithiii  the  tract  conveyed  to 
them  br  R*  Morris^  by  the  deed  of  the  14th  of  Februa- 
ry, 1798. 

It  was  also  contended  by  the  Counsel  for  the  Coroplai- 
nantSy  that  in  as  much  as  Mr.  R.  Morris,  had  agreed  to 
release  the  stay  of  execution  for  one  pur|)06e.only,  the 
execution  could  not  legally  be  issued  for  another  pur- 
pose^  and  therefore  the  sale  was  void  at  Utw.  But  what- 
ever intrinsic  force  this  argument  might  have  had,  it 
could  not  be  considered  by  the  Coortf  because  it  was  ex-* 
pressly  admitted  upon  the  recoil  that  the  execution  was 
regularlf  i$9ued^ 

It  was  further  said  in  behalf  of  the  Complainantsi  flmt 
although,  at  the  tiifte  when  6.  Morrjb  agreed  to  purchase 
the  judgmentf  it  was  not  stated  in  what  manner  the  judg- 
jnent  should  be  used  so  as  to  be  of  service  to  his  friend  B. 
Morris,  yet  as  G.  Morris  varied  tiie  conversatioUf  he 
must  be  considered  as  having  agreed  thut  R.  Morris  should 
direct  in  what  manner  it  shouId.be  used....an4  that  as 
B.  Morris  by  his  agi-eement  of  tiie  16th  of  September, 
1799,  did  direct  how  it  should  be  used,  (to  which  agrce*- 
ment  G.  Morris  did  not  object,)  he  was  in  equity  bound 
to^  suffer  that  agreement  to  be  carried  into  effect ;  and 
therefore  his  assignment  of  the  judgment  to  tiic  Holland 
company  with  a  view  to  defeat  the  purpose  of  that  agree- 
ment was  against  conscience,  and  affected  all  the  subse- 
quent proceedings  under  that  assignment 

The  conveyances  made  by  T.  L.  Ogden  to  Church  and 
others,  being  made  after  notice  given  to  him  by  tbe  Com- 
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fiT»liM-  plainanta  cannot  injury  tbeir  rights.     He  is  liable  to. 

MOBTs  &  them,  at  all  events,  and  filust  look  to  those  to  whom  he 

0TU9S  has  conveyed  the  lands  for  his  ijidemnity.-.an  indemnity 

v»  which  he  has  taken  care  to  sect 

0TH2BS.  The  counsel  for  the  Coroplaiiih  ,  ,^  ow  that  by  the 
■I  ■  n  assignment  of  the  judgment  nothuig  but  aa  €fuiiahle  in- 
terest  passed,  and  that  the  assignee  held  it  liable  to  the 
same  equity  to  which  it  had  been  liable  in  the  hands  of 
the  assignor,  citcd^  1.  Ve».  123,  JSRll  v.  CaiUoroel.  2. 
Vem,  76df  TnrUm  v.  Btmon.    Free,  in  Chancery  524^ 

To  show  tliat  a  purchaser  without  notice  is  not  pro- 
tected, if  he  has  notice  before  he  pays  the  purchase  mo- 
ney and  gets  a  deed,  they  cited,  1.  Atkins  384,  fVigg  v. 
Wigg.  2,  Atk.  6S0,  631,  Story  v.  Lord  Windsor.  2. 
Eq.  C4i.  ab.  685,  pL  0.  Jones  v.  Stanly.  3.  P.  IFms. 
307.     Tourvilte  v.  Miish. 

To  support  the  position  that  where  the  assignment 
passes  only  an  equity,  notice  is  not  necessary  ••••and  that 
if  no  legal  estate  passes,  qui  prior  est  in  tempore,  potior 
est  in  Juref  they  cited,  3.  P.  Wms.  SOS.  TourvUle  v. 
Miish.    S.  Brotvn  C.  C.  264.     Williams  v.  Zambe. 

1  o  show  that  a  trustee  is  liable  for  a  breach  of  trust, 
they  cited  1.  P.  Wms.  ±2)^.  Pye  v.  George.  2.  P,  Wms. 
610.  Mamell  v.  MansetL  t.  Salkt  680,  Pye  v.  George. 
Jhid  GilberVs  Forum  Bomanunt. 

To  show  tba^  where  a  recital  in  a  deed  leads  to  no- 
tice, there  notico  shall  be  presumed;  they  cited  ±.  ca. 
in  ck.  291.  Bisco  v.  Earl  of  Banbury.  2.  ca.  in  ch.  2M, 
Moore  v.  Bennett  $  Ambler^  311,  312.  1.  MkinSf  490, 
Smith  V.  Law*     Vernon,  685,  Ferrars  v.  Cherry. 

And  to  show  wliat  will  raise  an  implied  trust,  they 
cited,  1.  Vex^y  289,  Bamesly  v.  Powell.  1.  Vernon, 
276,  Palmer  v.  Voung.  1.  P.  Wms,  Brown  v.  Litton, 
1.  Atk.  383,  384,  Wigg  v.  Wigg.  1.  Br.  C.  C.  81,  Son- 
Ufi  V.  Clockmakers  company..,.und  the  case  of  Slocnm  and^ 
wifevi  Marshal  and  others,  in  the  Circuit  Court  of  the 
United  States,  for  the  district  of  Pennsylvania. 

On  behalf  (^  the  appellees^  it  \yas  said, 
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lit  That  there  was  no  truBt  for  the  benefit  of  the  vmsm* 
Compbuiiaiiti ;  and  coneeqaently  they  have  bo  eqiiity.      mons  & 


^.  That  if  there  w«8  orupnally  a  tmst  for  their  ben-       v. 
eflt^  yet  as  the  Defimdants  have  acquired  the  legal  title,  ogdeit  & 
(without  notice  of  the  eqoily  of  the  ComptainantB^)  they»..  othbes., 
the  Defendants^  have  equity  enough  to  aupport  the  l^gai  — ..— 
estate  they  have  thus  acquired,  to  the  extent  of  the  num- 
ber of  acres  intended  originally  to  have  been  conveyed  to 
them  by  R.  Morris,  the  elder. 

1st  There  was  no  trust  for  the  benefit  of  the  Com- 
plainanti. 

The.  Complainants  set  forth  the  trust  in  Oouvemeur 
Morris  to  be  to  prevent  the  judgmmtfram  bemg  u$td  in- 
jurious to  ihem,  and  to  frewrve  to  Bobert  Morrii,  Ms 
right  tf  redemption  in  that  part  of  the  lande  'which  was 
supposed  to  bt  mortgaged  to  the  EoUand  company.    No 
consideration  flowed  from  the  Complainants,  whereby  to 
raise  an  implied  trust  in  their  favor.    The  consideration 
wns  merely  personal  between  Qonvemeor  MoitIb  an 
Robert  Moms;  it  was  a  matter  of  confidence;  and 
the  former  violated  that  trust  or  confidence,  he  was  lia 
ble  only  to  Robert  Morris. 

M  Unv,  no  man  can  support  an  action  upon  an  agree- 
ment unless  he  is  sl  party;  or  some  consideration  flowed 
firom  him.  Crom  El.  S69,  Jordan  v.  Jordan,  1.  Sir. 
69d,  Crow  V.  Sogers.  1.  Vent.  6,  Bourne  v.  Maswu 
It  is  true  there  are  some  modem  cases  in  wkichi  it  has 
been  holdeii  that  the  person  to  whose  %ise  the  promise 
was  made  may  maintain  an  action  in  his  own  name,  but 
it  must  be  in  a  case  where  tho  whole  use  and  be^efU  are 
to  accrue  to  the  Plaintiff.  But  here,  even  as  stated  in 
the  bill,  the  trust  was  in  part  for  the  benefit  of  Bobert 
JHoms* 

If  the  Complainants  would  not  have  a  right  to  enforce 
the  agreement  at  law,  neither  can  they  compel  its  execu- 
tion in  eauity. 

This  bill  is  in  the  nature  of  abill  for  the  specific  per- 
formance of  the  agreement  between  Robert  Morris  and 
Gonvomeur  Moms^  charging  the  Holland  company 
with  notice. 
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nT2§iM-      A  Court  of  Chancer)'  decrees  a  aplecific'execiiiioii  of 

MORS  &    a  contract  because  a  suit  at  law  would  not  give  a  com* 

OTHEU    plete  remedy ;  but  a.Court  of  Chancery  wUl  not  decree  a 

V.       speciAs  performance  unless  flie  party  would  have  a  right 

OGDEK&  to  recover  ilamara  in  a  Court  of  law.    Hci*e  was  no 

oTHBKs.  right  at  law,  and  thei\€pre  this  court  cannot  decree  b 

—-*<--—»  specific  i)erfonnance  of  the  agreement    1.  Fes.  4Wt 

Paiii  V.  fjjTi  BaUimore.    SehoUes  and  Ltjroy  Bbftt  Ear- 

vey  V.  Yiddvng. 

It  is  an  universal  principle  in  Chancery^  that  the  com- 
plainant must  show  himscdf  entitled  by  his  bilL  -Mt^d 
43  (thj  BartonB  suit  in  equity ^  56,  37.  He  must  re* 
cover  according^  to  his  alUgatums  and  his  prw^s.  Prpofs 
without  allegations  arc  not  sufficient,  even  it  bis  proofs 
should  show  a  good  title  to  relief.  The  only  allegation 
like  an  averment  of  a  trust  is  that  G.  Morris  ureed  that 
he  would  not  use  the  judgment  to  the  injury  of  the  Qoin- 
plainantsj  nor  to  bar  IL  Monisms  right  (^  redempthm. 
As  to  the  latter  part  of  the  supposed  trust  the  Compid- 
nants  cannot  recover,  and  R.  Morris  is  no  parfor  to  Utt 
suit  On  this  account  the  bill  is  defective....2.  Jm.  510n 
Barwent  v.  WatUm.  But  even  the  allegation  in  the  bilkf 
imperfect  as  it  is,  is  not  supported  by  the  evidence.  G. 
Morris,  in  his  answer,  denies  that  R.  Morris  commnni-^ 
cated  to  him  his  motives  for  wishing  him  to  purchase 
the  judgment,  and  most  expressly  deities  apy  Bme- 
ment  on  his  part  not  to  use  it  to  the  preiudice  of  the 
Complainants.  This  answer,  being  directly  responsive 
to  the  allegation  of  the  bill  is  conclusive  evidence^  un- 
less contiradicted^by  more  than  one  witness.  But  it  is 
confirmed  by  the  deposition  of  R.  Morris,  as  far  as  it 
relatus  to  that  interview.  G.  Morris  states  that  he  was 
induced  to  become  the  purchaser  by  motives  of  personal 
friendship  towai*ds  R.  Morris.  It  was  the  duty,  there^ 
fore,  ofR.  Morris  to  have  explained  to  his  friend  in 
what  manner  the  purchase  was  to  W  madie  serviceable 
to  him,  and  wl^o  were  the  parties  really  to  be  benefited 
thereby.  If  he  did  not  do  it,  and  intenided  that  othem 
should  derive  the  benefit,  it  was  afiraud  upon  the  feeting^ 
of  friendship.  But  it  is  clear  that  R.  Morris  did  not 
request  it  with  a  view  principally  to  the  security  of  the 
Complainants.  He  states  in  his  deposition  that  hisi  ob- 
jects were,  1.  The  Squity  of  redemption,  %  The  sur- 
plus tract  wMcb  it  was  supposed  itemained  unconveyed^ 
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aiij4  s4.  Ta  prevent  iigory  to  the  Comiilaixiaiite.  The  vitzsim* 
visit  of  R.  Morris'^  jun.  to  New  Tork»  was  to  provent  moks  & 
the  effect  of  certain  attachments^  and  to  secure  the  sur-  othsbs 
plus  lands  so  as  to  inafce  a  provision  for  his  mother.  v. 
Hoops,  in  his  depositidn,  says  that  the  security  of  the  ogdsn  & 
Complainants  wa$  not  an  object  in  the  first  purchase  of  otheiis. 
the  judgment  : 

There  was  neither  equity  of  redemption  nor  fiurplos 
land.  How  then  was  O.  Morris  to  be  secured  for  the 
amount  <>f  the  judgment,  unless-  by  the  lands  of  the 
Complainants?  And  yet  tiiey  say  that  the  judgment  was 
not  to  affect  those  lands.  It  would  be  absurd  to  suppose 
SQch  a  ^trust.  The  agreement  of  16tli  of  September, 
1799,  shows  that  there  was  no  such  trust  And  the  an- 
swei'oCGr.  Morris,  not  being  contradicted,  is  conclusive 
evidence  that  the  trust  did  not  exist  Fre.  ch.  19,  tBng- 
.dome  V*  Boakee.  s.  Jth  IM,  Jmson  v.  JKony,  d.  Mt. 
407,  Only  v.  Walker.  1.  JElr.  a  C.  S2,  Pember  v. 
Mxthers. 

No  equity  arose  from  ttie  release  of  the  stay  of  exe- 
cution. If  there  did,  it  was  an  equity  in  £.  Mnris, 
and  not  in  the  Complainants. 

The  tim^  and  place  of  sale  were  fixed  by  the  agent 
of  the  CampldinanUf  and  therefiire  they  cannot  compkdn, 
nor  allege  the  want  of  notice. 

The  inadequacy  of  price  is  by  no  means  so  great  as 
die  Complai^ian^  pretend  5  but  if  it  was  itcannpt  affect 
the  eqpity  of  the  Pefendantscase.'  If  they  obtained  the 
legal  title  they  have  equity  enough  to  support  it,  even  if 
it  cost  them  much  less  than  5,000  dollars.  But  a  sheriff's 
$ak  f(drbf  and  pubUdg  made  has, never  been  set  aside  fir 
imadequaey  ofpnce.  If  there  be,no  trust,  the  inadequa- 
cy of  the  pnce'is  immaterial. 

There  must  be  in  eveiy  trust,  a  subject  of  the  trust,  a 
tmstUf  and  a  cestue  que  trust.  But  here  is  no  subjeqtM*. 
the  proceeds  of  the  judgment  were  not  for  the  CompFai- 
nants,  TKey  were  the  absolute  psoperty  of  G.  Morris* 
He  never  hdd  the  land.  But  what  sort  of  a  trust. was 
it?  Not  a  remtttiif  trust,  for  that  can  only  be  raised  in 
favor  of  the  ^lereon  f)rmn  whom  the  consideration  moved. 
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MTZ81M-  And  that  it  was  not  an  express  trust  is  adiiiitted*  If  It 
MONs  k  was  neither  an  implied  nor  an  express  trusty  O.  Morris 
OTHERS    was  the  absolute  owner  of  the  judgment 

V, 

ooDEir  &      A  man  can  Qot  be  made  a  trustee  unless  the  extent  of 
OTHERS,  his  trust  be  tMj  explained  to  him.    10,  Vex.  jnn.  Sit, 
— —  Lench  V.  Lench. 

The  fact  of  the  trust  is  to  be  found  hy  the  Court  from 
the  evidence  as  a  jury  would  find  it : 

Secret  trusts  are  dangerous.  Since  the  statute  of 
frauds  nothing  is  left  of  the  whole  fabrid  of  parol  trusts 
but  a  ixmUing  trust....which  is  a  trust  arising  by  impli- 
cation, from  the'fact  tliat  the  purchase  money  was  paid 
by,  or  the  consideration  moved  from,  the  party  who 
claims  the  benefit  of  the  trust  2.  Mi*  384,  FarUriche 
V.  PoivleL  3.  Br.  C.  C.  5t7,  Fordyce  v.  Willis.  And 
it  is  only  lately  parol  evidence  has  been  admitted  to  prove 
the  facts  from  which  a  trust,  as  to  lands,  would  result. 
Cruisers  digestt  472.  1.  Vem,  366,  Oascoigne  v.  Thew- 
ing.    10.  Ve».jun.  $66f  Rider  v.  Kidder. 

In  the  case  of  lioyd  and  Jobion  v.  SpUkt  and  others,  in 
2,  .^tkp  150,  Lord  Hardwieke  said,....<'I  am  now  bound 
**  down  by  tfie  statute  of  frauds  and  perjuries,  to  construe 
<<  nothing  a  resnil&vg  trxisU  but  what  are  there  called  trusts 
<<by  operation  of  law;  and  what  are  those?  Why,^rsf, 
•^when  an  estate  is  purchased  in  the  name  of  one  person, 
'*but  the  money  or  consideration  is  given  by  another  i 
•*  or  secondly^  where  a  trust  is  declared  only  as  to  part, 
<<  and  nothing  said  as  to  the  rest,  what  remains,  undls- 
•<  posed  of,  results  to  the  heir  at  law,  and  they  cannot 
•<  be  said  to  be  trustees  for  the  residue.  I  do  not  know 
^<  any  other  instance  where  this  Court  have  declared 
«  resulting  trusts  by  operation  of  law,  unless  in  cases  of 
•<  fraud  and  where  transactions  have  been  carried  on 

Lord  Harkwlcke  was  not  perfectly  correct  as  to  the 
ex^ntof  the  doctrine.  La&r  cases  have  added  the 
cases  of  a  failure  of  the  considerationi...and  where  the 
consideration  is  merely  nominal.  1.  CrvAse  dig.  471, 
$  29,  ^c.  A  purchaser  for  full  value  has  never  been 
adjudged  to  be  a  trustee  for  another,  7.  Br.  FarL  ca. 
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^26^  PilkinUm  V.  Bailcj/.    iCruixe  MB,   $60,    8.  C.  rra^sir 
abridged,  4  Bur,  2255.  mons  h 

QTHE9I 

2d.  But  if  there  had  been  a  trust,  and  altiiough  the        v. 
assignment  by  G.  Morris  to  the  Holland  company,  was  oodeit.^ 
an  assignment  of  an  eqj^uitable  right  onIy>  and  therefore  othebs.' 
not  protected  by  want  of  notice,  yet  tlie  agent  of  the  — ^-^.-^^ 
Holland  company  having  obtained  the  kgal  title  without 
notice  of  the  trust  either  by  himself  or  the  Holland  com- 
pany, he  has  a  right  to  hold  against  a  mere  legal  claim 
on  the  part  of  the  Complainants.    For  the  mistake  as  to 
the  boundary,  being  a  mistake  to   the  prejudice  of  t*- 
Defendants,  can  create  no  equity  in  favor  of  the  Com- 
plainants.   It  was  a  mistake  by  which  the  Complainants 
would  hsiYC  gaiiud,  and  the  Defendants  would  have  lost, 
more  than  one  thousand  acres  of  land.    If  Gouverneur 
Morris  had  purchased  the  ju^lgment  with  a  full  know- 
ledge of  this  mistake  of  the  boundaiies,  and  with  a  view 
to  secure  tiie  benefit  thereof  for  tlie  Complainants,  and 
to  do  this  injustice  to  the  Defendants,  no  Court  of  equity 
would  have  aided  him  in  accomplishing  the  purpose^  and 
even  if  he  had  acquired  the  legal  title  io  ihe  land  under 
such  circumstances,  it  is  more  than  probable  that  a 
Coui*t  of  equity  would  have  granted  relief  to  the  De« 
fendants. 

A  Court  of  equity  will  never  interfere  against  a  bom 
fide  purchaser,  for  a  valuable  consideration,  without  no- 
tice, but  will  permit  him  to  save  himself  by  any  Ug^ 
plank  which  he  can  lay  hold  on.  1.  Eq.  ca.  fA.  353, 
323.  .fl/iJ  in  the  cane  ofJerrard  r.  Sanders,  ^i  Vez.jutu 
457,  Lord  Loughboi*ough  said  that  in  such  a  case  a  Court 
of  equity  has  no  jurisdiction. 

In  as  much  therefore  as  the  Complainants  who  seek  to 
gain  by  the  loss  of  the  Defendants,  have  no  equity  arising 
from  the  mistake  of  the  boundaries ;  and  as  tlie  Defendants 
have  the  legal  title  supposed  by  a  strong  case  in  equity, 
the  Complainants  are  not  entitled  to  the  aid  of  a  Court  of 
equity* 

Feb^  20.*  WASHiKOTOif,  J.  after  stating  the  facts  of 
the  case,  delivered  the  opinion  of  the  Court  as  foUows: 

«  AbMnt  Mabulai.  Cb.  J.  aUlifingrtoo,  J*  cbe««her£TC prMCfet. 

VDL,  VW, 
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wirtuiM^  The  first  point  made  by  the  counsel  for  th^  appeUanty 
M0V8  &  isy  that  G.  Morris  ought  to  be  considered  as  a  trustee 
OTHBBs  of  Talbot  and'  Allum's  judgment  for  the  trustees.  On 
V.  this  point  it  is  contended  mtUtf  although  in  the  first  in- 
OOBEN  &  stance^^  6.  Morris  might  have  had  no  other  inducement  in 
OTHERS,  purchasing  that  judgment  than  to  perform  a  friendly 

-*«  service  to  R.  Morris^  yet  he  afterwards  charged  himself 

with  the  interests  of  the  trustees  by  an  express  declara* 
tion  contained  in  the  agreement  of  the  fS^th  of  August^ 
1799,  connected  with  the  sub^uent  agreement  of  the 
16th  of  Septemberf  1799^  which,  notwithstanding  his  dis- 
approbation  of  some  parts  of  it,  he  adopted  by  his  silence 
and  subsequent  conduct.  The  trust  being  thus  establish- 
ed, it  is  then  contended  that  the  Holland  company,  the 
purchasers  of  this  judgment  from  6.  Morris,  took  the 
name  clothed  with  all  the  equitable  rights  of  the  trustees, 
which  were  attached  to.it  in  the  hands  of  G.  Morris  upon 
the  ground  that  a  judgment  is  a  chose  in  action,  and  the 
assignment  passes  no  more  than  an  equitable  interest  to 
the  debt  of  which  it  is  the  evidence.  Having  arrived  at 
this  point,  the  title  of  the  trustees  is  plac^  upon,  the 
weH  known  principle  which  governs  a  Court  of  Chance- 
ry, that  between  merely  equitable  claimants,  each  hav- 
ing equal  equity  with  the  other,  he  who  hath  the  prece* 
dency  in  time,  has  the  advantage  in  right. 

If  the  cause  rested  upon  this  state  of  the  case,  it  would 
be  incumbent  on  the  Court  to  examine  these  principles 
and  their  application  to  the  respective  pretensions  of  the 
trustees  and  of. the  Holland  company.  Whether' an 
equity  arising  ta  a  third  person  who  claims  the  chose  in' 
action,  and  whose  title  depends  upon  a  secret  trust  and 
confidence  between  him  and  the  ostensible  assignee,  has. 
equal  equity  with  the  person  who  afterwards  purchases 
the  judgment  bona  fide  and  without  notice  )Df  a  fad;  not 
disclos^  by  the  prevu  iiB  assignments,  is  a  question  which 
the  Court  deems  it  unnecessary  to  decide,  because,  tho' 
the  equity  of  the  trustees  and  the  Holland  company 
should  be  a^mitt^d  to  be  equal,  yetthe  latter  have  ac- 
quired another  title  to  the  subject  in  controversy  which 
a  Court  of  equity  will  never  disturb.  They,  or  rather 
their  trustee,  have  got  the  fruits. of  their  execution,  anft 
have  obtained  the  legal  estate  in  the  land  on  which  the 
judgment  gave  them  only  a  lien.  Haying  at  least  equal 
equity  with,  the  trustees,  it  was  perfectly  justifiable  in 
tMMto  obtaina  superiorilyby  buying  in  the  legal  estate. 
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Aware  of  this  difficully,  one  of  the  couQsd  for  theapel-  htzsHc- 
lants  found  it  necessary  to  contend  that  the  sale  on  the   mons  k 
ISth  of  May  was  absolutely  void^  the  execution  having  othbbs 
been  taken  out  before  it  could  lawfully  issue  in  conse-        v. 
quence   of   the  stay  on  record  which   prevented   its  ogden  dc 
emanation  prior  to  the  Sth  of  June  following.    This»  othehs. 
however  is  arguing  against  the  fact  ^  because  we  find-^— — --— 
that  long  prior  to  Sie  sale  and  assignment  of  the  judg'^ 
ment  to  the  Holland  company,  the  testatum  Ji:  fa:  had 
issued  by  the  consent  of  R  Morris  as  well  as  of  the  trus- 
tees, who,  on  the  6th  of  Feb.  1800,  had  endeavored  to 
render  it  effectual  by  a  sale  attempted  on  that  day. 
The  release  of  the  stay  is  not  spread  on  the  record  so 
that  the  terms  of  it,  or  its  date  might  be  examined.    But 
since  the  execution  could  not  legally  issue  without  a  reg- 
ular release  filed  in  the  Court  where  jthe  judgment  was 
of  record,  and  since  the  form  of  such  a  release  was  appli- 
ed for,  by  one  of  the  trustees  so  early  as  tlie  2d  of  May, 
1799,  it  must  be  presumed,  against  the  trustees  and  in 
favor  of  the  regularity  of  the  proceedings,  that  the  re- 
lease was  in  due  form,  and  bore  date  prior  at  least  to  the 
emanation  of  the  execution. 

But  it  is  contended  that  the  consideration  for  this  re- 
lease was  the  trust  declared  by  G.  Morris  in  August, 
1799,  or  acquiesced  in  by  l^im  under  the  agreement  of  the 
16th  Sep.  and  that  his  breach  of  trust  in  selling  the  judg- 
ment to  the  Holland  company  with  a  view  to  'theintended 
purchase  of  the  lands  in  dispute  by  them,  did  away  the 
effect  of  the  release  previously  executed  by  R.  Morris. 
That  this  was  a  legal  consequence  of  the  alleged  breach 
of  trust  can  scarcely  be  maintained.  The  release,  being 
once  regularly  executed  and  delivered  could  never  a& 
terwards  be  avoided  at  law  by  a  failure  of  one  of  the 
parties  to  perform  an  act  in  consideration' of  which  the 
release'  was  given.  ^  It  could  extend  no  further  than  to 
charge  O.  Morris  with  a  breach  of  contract  for  which 
he  might  be  personally  liable  to  the  party  aggrieved. 
But  as  to  thinl  persons  claiming  fairly  under  him,  with- 
out notice  of  the  alleged  breach  of  trust,  the  l^;al  ef- 
fect of  the  release  would  remain  unimpaired. 

It  is  very  obvioms,  however,  that  the  whole  of  this  ar- 
gument is  founded  on  an  assumption  of  facts  which 
are  not  proved,  and  which  cannot  and  ought  not  to  be 
presumed.    It  does  not  appcar,from  the  evidence  in  the 
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FiTZsiM-  cause  that  the  trust  assumed  by  G.  Morris  was  thecori'^ 
MON.^  &    sideration  of  that  release^  and  yet  if  the  trustees  would 
OTHBRS    avail  themselves  cf  that  circumstance  to  invalidate. the 
V.        sale^  and  to  dqirive  the  Holland  company  of  the  shield 
OGDEN  &  by  which  titey  have  protected  their  equitable  interest, 
OTHERS,  such  proof  should  be  clea.rly  made  out.    On  the  contra- 
..p.^..— .«.^ry,  tlie  Court  must  consider  the  fact  as  established  (since 
it  is  asserted  on  osith  by  G.  Morris  in  answer  to  a  chargv^ 
in  the  bill^  that  the  object  of  G.  Morris  in  purchasing 
the  judgment,  was  to  confer  a  personal  benefit  on  R. 
Morris  only,)  that,  in  consequence  of  thia  undertaking, 
niade  with  the  knowledge  of  one  of  the  ti*ustees,  and  for 
the  purpose  of  giving  effect  to  this  intention,  the  release 
was  made,  and  it  is  fairly  to  be  presumed  that  it  was 
executed  long  prior  to  the  arrangement  made  by  G- 
Morris  and  the  trustees  in  August  and  September,  1799« 
because,  as   has  been  before  observed,  the  form  of  a 
release  was  applied  for  as  early  as  the  %A  of  May  pre- 
ceding.   If  the  date  of  the  release  was  contemporaneous 
with,  or  subsequent  to  the  agreements  of  August  and 
September,  it  was  in  the  power  of  tlio  trustees  fully  to 
have,  established  the  fact.    Being  essential  to  their  ar- 
gument, Uieir  having  omitted  to  furnish  the  proof  affords 
a  strong  presumption  against  them. 

It  is  contended  that  the  Holland  company  ought  to  be 
conhidered  invthe  light  of  purchasei-s  of  the  judj^ent 
witli  notice  of  the  trust,  because,  knowing,  as  they  were 
bound  to  do,  that  the  execution  could  not  issue  before 
tlie  sth  of  June,  1^00,  they  were  necessarily  led  to  in* 
quire  into  the  right  \vhich  they  assumed  of  taking  out 
execution  at  a  prior  day^  and  in  making  tliis  inquiry 
they  must  liave  come  to  a  knowledge  of  the  trust.  But 
the  previous  iasue  of  the  execution,  f<)i*tified  by  tlie  cir- 
cumstance of  tliesale  under  it  attempted  in  February 
and  continued  by  adjournment  to  the  ^otli  of  May*  ren* 
dered  all  inquiries  into  the  cause  of  the  release  unneces- 
sary. It  Was  enough  for' them  that  the  impediment  to 
the  issuing  -of  the  execution  was  removed  at  the  time 
tiiey  purcliased  the  judgment 

The  cause  appears  to  tlie  Court  to  be  so  clearly  in 
favor  of  the  Holland  company  and  those  claiming  un«« 
der  them,  upon  the  point  which  has  been  examined,  thut 
It  seems  almost  nnnccessary  to  notice  those  circumstaii- 
ces  which  detract  frbm  the  equitable  title  of  the  trustees. 
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iSat  it  is  obvious  that  the  injary  of  which  they  complain  fitzsim- 
has  arisen  in  a  great  measure  from  the  want  of  energy   moivs  & 
in  themselves^  and  a«kind  of  helpless  dependence .  upon   othebs 
others,  even  after  they  were  fully  apprized  of  the  steps        t. 
which' were  taking  and  which  finally  led  to  the  loss  from  ooden  & 
which  they  now  seek  to  extricate  themselves.     Mr.  othebs. 

Fitzsimmons  was  informed  by  A.  Hoops,  prior  to  the 

22dof  Aprilf  ISOO,  that  the  agent  of  the  HoIIaiid  com- 
pany had  gone  on  to  New  York,  and  the  intention  of 
this  visit  was  most  probably  communicated  to  him,  as 
Mr.  Hoops,  at  the  same  time,  advised  him  to  liave  an 
imderstanding  with  G.  Morris.  If  he  received  from 
this  advice  nothing  further  than  a  hint  of  possible  mis- 
chief, it  was  sufficient  to  put  them  upon  inquiry  and  ex- 
ertion. 

An  attempt  was  made,  though  not  much  pressed,  to 
charge  G.  Morris  with  a  breach  of  trust,  and  with  the  le- 
gal consequences  thereof.  That  his  declining  to  com- 
municate to  the  trustees  his  intended  sale  of  Talbot  and 
Allum's  judgment  to  tlie  Holland  company  upon  terms 
which  might  seriously  affect  the  interest  of  the  former.« 
was  unkind,  and  a  departure  from  tlie  friendly  conduct 
he  had  manifested  towards  them,  may  be  admitted.  But 
since  it  must  be  taken  as  a  fact  in  the  cause  that  no  pro- 
mise of  any  kind  had  been  made  by  G.  Morris  in  favor 
of  the  trustees,  or  to  his  knowledge,  in  reference  to  theii* 
interests,  prior  to  the  agreement  of  the  29th  of  August, 
1799;...(and  even  this  agreement,  or  the  draught  made  by 
Cooper  and.  forwarded  by  Hoops  to  R.  Morris  and  the 
trustees  for  their  signature,  is  not  alleged  in  the  bill 
with  any  degree  of  rertainty  as  a  ground  on  which  the 
trust  is  founded^  and  since  the  arrangement  proposed 
by  G.  Morris  in  that  agreement  and  draught  was  reject- 
ed by  those  parties  and  another  sub^tued  in  their  stead 
to  which  G.  Morris  was  no  party,  it  would  be  going  too 
far  for  a  Couii;  of  equity,  in  such  a  case,  and  in  favor  of 
persons  who  would  do  nothing  for  themselves,  to  make 
G.  Morris  a.  trustee  by  implication  for  the  purpose  of 
charging  him  witli  a  breach  of  trust  It  is  true  that  6. 
Morris  might  have  communicated  to  the  trustees  his 
disapprobation  of  the  change  they  had  made  in  his  ar- 
rangement,  and  his  refusal  to  abide  by  tliat  which  they 
bad  proposed  as  a  substitute,  so  as  to  have  aiTorded  them 
an  opportunity  to  retrace  their  steps.  But  surely  he 
was  no(^  in  point  of  law,  as  much  bound  to  make  such  a 
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nrssiM-  cummunication  as  the  trustees  were  to  obtain  a  certaia 
sfOKs  &   knowledge  of  his  assent  to  the  agreement  of  the  10th 
oncEBs    September.    He  had  gratuiton^j  offered  to  do  afar^r 
T.        to  the  tnistees  upon  certain  conditions.    They  reject  the 
oensir  k  oflfer  as  mad'  and  prapose  otiier  conditions.    It  was  in- 
cumbent on  the^  to  obtain  his  assent  to  the  new  propo- 
*sal  if  tliey  meant  to  consider  him  iiithcligfatof  a  trustee. 

The  opinion  given  upon  these  points  renders  it  unne* 
cessary  to  consider  the  question  of  boundaries. 

Dicru  firmed,  Tmilumi  prejudice. 


BRIG  JAMES  WELLS  v  THE  U.  STATES. 


ISl^ 

JbsenL..Ji£inkail9  chief  justuu, 

li  esses  of  »d- 

£^!^^^  THIS  was  an  appeal  from  a  sentence  of  the  Cir 

eJrf^"^  cuit  court  which  affiiined  that  of  the  District  Court  of 
^.•^|^^~»  Connecticut,  restoring  the  Vart^o  but  condemning  tho 
tltSi^fu^  brig  Janes  Wells,  an  American  registered  vessel,  for  f. 
'  violation  ot  the  Sd  section  of  the  embargo  act  of  Janua- 
'  ry  9th,  180S,  in  making  a  voyage  to  ^.  Bartholowuwsy 
Ti«  cTidnce  Under  a  clearar«ce  tor  the  p-irt  of  SL  Marii^s^  ta  ihe  $Uac 
"^"tlS*^  ^  Cwiyio.  The  excuse  suggested  by  the  claimant  of 
^^JkHiL-  the  vessel  was  sinss  of  Tccather.  He  stated  in  his  daim 
ua  or  tb^  and  answer,  that  the  vessel  laden  with  1272  harrek  oT 
^SJ^^  fl.>ur,  sailed  from  New  York  on  the  26ih  of  February, 


rMdpos.  1808,  cleared  and  bound  for  St*  Mary^s,  with  abcma  fide 
-'^  intrntioQ  of  going  there,  and  without  any  intent  of  go- 

ing to  any  foreign  place.  But  that  by  cmUnmi  vtRib 
aai  ttnss  (^veather  and  the  <eaJ^  conditiamof  the  xessd^ 
he  was  compelled  against  his  w  iU  (he  being  owner  and. 
supercargo)  and  against  the  will  of  the  c^^itain  tad  crew^ 
to  go  to,  and  enter  the  port  of  Gustaviat  in  the  island  of 
^(.  BarUwUmuwSf  in  the  West  Indies,  where  be  was 
obUgiHl  by  the  leidty  and  shattered  condition  of  tbo  ves- 
sel, to  unlade  the  cargo,  which  was  greatly  damaged* 
and  he  could  not  afterwards  obtain  peraissiott  to  carry 
it  away  agaiUf  but  was  compelled  to  sell  it  ttiere. 
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The  evidenee  on  the  part  of  the  Claimant  tenited  to     bbio 
prove  that  after  the  vessel  got  to  sea,  and  the  weather  j's.  wells 
was  rough  she  leaked  considerably  in  her  upper  works,        v. 
80  that  in  bad  weather  they  had  to  keep  two  pumps  v.  states. 

going  at  the  rate  of  three  or  four  hundred  strokes 

every  half  hour,  that  after  being  six  daycT  at  sea,  it  was 
judged  <«be8t  for  the  preservation  of  tlieir  lives  as  well  as 
<<for  the  safety  of  vessel  and  cargo,  to  bear  away  for 
«any  of  the  West  India  I8land8".«..that  when  they  ar- 
rived at  St*  Bartlioiomews,  part  of  the  flour  was  dam- 
aged, and  they  were  obliged  to  unlade  the  vessol  to  havo 
her  surveyed  and  repaii^.  That  the  governor  of  Uie 
island  had  prohibited  the  exportation  of  provisions  and 
would  not  permit  them  to  take  away  their  cargo. 

New  evidence  which  had  been  taken  under  a  commis-.' 
sion  issued  from  this  Court,  was  offered. 

'Pvnknetff  JSlttorfiey  Oenerai,  stated  that  he  could  nol 
consent  to  admit  it,  but.  wishiid  the  objection  might  bf* 
saved. 

He  supposed  that  a  distinction  ought  to  be.  taken  be 
tween  cases  otaimirdUy,  and  cases  of  fnanftW  jurisdic 
tion,  tfnd  by  the  act  of  congress,  new  evidence  Is  ar!- 
missible  in  this  Court  in  cases  of  admraUy  only. 

On  the  next  day,  however,  he  said  that  he  was  indii 
ced  by  the  particular  circumstances  of  this  case  to  wavf 
his  objection;  especially  as  the  question  would  he  mtiA^ 
in  another  case  at  this  term. 

Habfer  ahd  Pitkii^,  for  the  appellant,  cited  the 
cases  of  the  BcUfand  Charlotte  v.  U.  8.  Me  Vd.  4, 
p.  443,  and  YaUan  v.  U.  8.    AvU  V6L  5,  p.  281. 

The  Court  saifl  that  the  admission  of  the  evidencr 
in  this  case,  being  by  consent,  would  not  prejudice  the 
question  if  it  sliould  afterwards  arise  in  another  case. 

Pitkin  ahd  Harper /»r  tAe  ajipelbm^. 

The  plea  of  necessity  by  stre^  ofweathir  has  been 
heretofore  admitted  as  an  excuse  for  violating  the  posi 
tive  law  of  the  embargo;  and  the  only  question  in  this 
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BRIG      ca^e  is  whether  the  necessity  was  so  urgent  as  to  justify 
j's.  WELLS  the  bearing  away  for  a  port  of  safety.    We  contend  that 
r.        reasonable  apprehensions  of  loss  by  persisting  in  the 
V.STA.TES.  voyage-to  St.  Mary's  was  a  sufficient  justification. 

Frand  is  not  to  be  presumed.  The  fact  is  incontesta- 
ble that  the  vessel  leaked  very  miich,  and  the  weather 
was  very  bad.  Such  an  apprehension  of  loss  as  would 
have  justified  a  deviation  under  a  policy  of  insurance  is 
a  sufficient  justification  in  the  present  case.  And  in 
£(uch  case  it  is  sufficient  to  justify  a  deviation  that  the 
captain  has  acted  fairly  and  bona  JidCf  and  according  to 
the  best  of  his  judgment  for  the  benefit  of  all  parties  con- 
ce'medy  and  has.  no  other  Tiew  but  to  conduct  the  ship 
and  cargo  by  the  safest  and  shortest  courses  to  her  port 
of  destination.  MurshaU  on  insurance,  MS,  MB,  410, 
411 

By  tiie  original  embargo  act  of  December  ftSd,  ±807, 
"  the  master  is  to  give  bond  in  double  the  value  of  the  ves- 
sel and  cargo»  to  reland  the  goods  in  the  United  States^ 
*f  Sanger  of  the  seas  excepted**'  That  act  being  ijipari 
materia,  the  exception  of  the  dangers  of  the  seas  ought 
to  be  considered  as  extending  to  the  present  case. 

H^ASiiiNGTON,  J.  There  is  no  doubt  as  to  the  Zatc;-* 
the  only  question  is  whether  this  case  be  within  the  ex- 
ception. 

Titldn.    It  is  strong  evidence  that  the  master  thought 
he  was  df>ing  right,  that  he  returned  directly  to  the  Uni- 
ted States  and  subjected  himself  at  o^ce  to  the  penalty 
.of  his  bond-*-and  that  in  fact  be  obtained  only  12  dollars 
'per  barrel  for  his  flour  at  St  Bartholomews, 

X)allas.s  contra. 

R'was  the  duty  of  tlie  owner  to  have  a  vessel  fit  for 
the  voy age-and  the  season  of  the  year.  This'vessel  was 
badly  built,  her  condition  upon  the  former  voyage  was 
given  in  evidence  aiid  was  known  to  the  owner  when  she 
sailed.  ^  He  knew  she  would  leak,  and  probably  he  vn-- 
tended  she  should  leak.  He  knew  the  leak  was  in  her 
upper  works  only,  and  that  therefore  the  lives  of  those 
on  board  were  not  in  danger.    He  didnot  Jiave  the  pro 
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per  repairs  made  at  home  which  he  knew  were  wanting,     brtq 
Nothing  was  done  to  her  at  St.  Bartholomews,  except  j's.  wblls 
cauUdngt  and  she  brought  home  her  cargo  in  excellent        v. 
order.   When  they  found  that  she  leaked  she  might  have  r. states.. 

returned.    The  wind  which  was  contrary  to  St.  Mary's 

would  have  been  fair  to  bring  her  back— other  vessels 
arrived  about  the  same  time  with  fair  winds. 

Nothing  but  imminent  danger  to  the  lives  of  thasci  on 
board  Could  justify  their  going  to  the  West  Indies  con- 
trary to  law.  The  safety  of  the  vessel  atid  cargo  wag  a 
matterof  no  consideration,  as  a  justification.  There  is 
therefore  no  analogy  to  the  case  of  deviation* 

Feb.  20  f  M  the  Judges  being  present, 

Washuvotoit  J.  delivered  the  opinion  of  the  Court 
as  follows: 

That  the  law  under  which  this  prosecution  is  found- 
ed, has  been,  prima  facie,  violated,  is  admitted ;  and  it 
becomes  absolutely  necessary  for  tiie  defendant  if  be 
would  excuse  the  breach,  to  bring  himself  within  the 
iBxceptioii  m^e  for  his  benefit,  not  by  doubtful  testimo- 
ny, but  by  such  as  shall  leave  no  reasonable  doubt  of 
the  sincerity  of  his  exertions  to  proceed  to  some  port  in 
the  United  States,  and  the  danger  or  apparent  impossi- 
bility of  doing  so. 

That  tlie  vessel,  siiqrtly  after  leaving  New  York, 
leaked  considerably  is  proved;  biit  it  is  also  proved 
that  tlie  les^  was  in  her  upper  works ;  that  she  could  be 
freed,  and,  by  great  exertions,  wa<)  iLOpt  free  of  water. 

ft  is  Clearly  proved  that,  after  a  sail  of  six  days,  she 
bore  away  for  tlie  West-Indies,  and  the  danger  of  con- 
tinuing on  the  coast  is  indirectly  stated,  though  no 
where  positively  affirmed. 

But  it  is  not  proved  by  a  single  witness  that  an  exer- 
tion was  made  to  gaui  a  ])ort  of  tlic  United  States,  or 
that  the  attempt,  if  it  had  been  nicide,  would,  in  the  opin* 
ion  of  one  person  on  board,  have  failed  or  been  attended 
with  danger.  Nor  are  the  state  of  tlie  winds,  or  the  lat- 
VOL.  VII  5 
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BBI0     itade  and  longitade  of  the  Teasel  when  she  bore  ftway« 

j*0.  W£ixs  given  In  evidence  so  as  to  enable  the  Court  to  judge. 

T.        In  short,  bad  the  original  destination  been  to  the  Wc^t- 

v.  STATES.  Indies,  and  this  known  to  the  crew,  it  would  be  difficult 

to  £x  pequry  upon  any  one  of  those  who  have  given 

evidence  in  this  cause. 

In  such  a  case,  where  no  presumption  can,  or  ought 
to  be  made  in  favor  of  the  owner  of  the  vessel,  and  with 
so  strong  a  temptation  as  he  had  to  violate  the  law — her 
condemnation  is  inevitable. 

Sentence  affirmed,  with  costs. 


MARYLAND  INSURANCE.  COMPANY 
1812.  V. 

ifeb.      nth  LE  ROY,  BAYARD  &  M^EVERS. 


Jlbseni....MirsluUl,  chief  justice* 

The  d:«ohargc  ERROR  to  the  Circuit  Court  for  tlic  district  of 

en  fro^'^tfiX  ^f  Maryland,  in  an  action  of  covaianl  brought  by  Lc 
liaiiiii^,  in  Boy  and  others,  against  the  Maryland  Insurance  Cknnpany, 
Sl^rd^n"*^  upon  a  policy  of  insurance  upon  the  Ship  John,  from 
iMkUtioiuiicai-  New  York  to  five  ports  on  the  coast  of  "Africa,  be- 
«?•  ?t  "th""  "*^^^"  ^^^  B*Elmina  and  Cape  Lopex,  including  those 
JSuU/de.  **  '*  P'>rts>  and  at  and  from  them,  or  either  of  them,  back  to 
peiKb,  not  up-  •«  Ncw  York  with  liberties  as  per  order  for  insurance.*^ 

00  anj  Mippofr.  ^ 

fid  bierease  of       ^  .  , 

rWL  but  whoi-  The  order  of  insurance  was  as  follows,  viz :  •<  At 
pUure  of  Sle  ^^^^^^  ^^  ^^  y®*"  Insure  three  thousand  five  hundred 
inmredfrom  ^*  Mlars  upou  freight  of  the  ship  John  of  Ncw  York, 
the  contract  tt  valued  at  that  sum,  at  and  from  New  York  to  CasUc 
The^S^*'  '*0*Elmina,  on  the  gold  coast  of  Africa,  with  liberty 
tjuenocf  of  "for  the  vessel  to  touch  at  tlie  Cape  de  Verd  Islands  for 
5  thSSitlSS ''  ^^^  pu»-cliase  of  stock,  such  as  hogs,  goats  and  pouUry 
areirntnatenai  <<and  taking  in  Water? 
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<' wSboy  nine  thousand  dollars  on  the  American  sfiip  mart'o. 
«<  John»  valued  at  this  sum ;  and  eleven  thousand  eight      ivsu- 
»<  hundred  dollars  on  cargo  by  said  ship  consisting  of^^^^^^^* 
<'winc,  rum,  beef,  geneva,  dry  goods,  tobacco,  mo-  ^^  Joy  8c 
«^ lasses,  &c.  at  and  from  Naw  York  to  five  ports  on  the  qthsrs. 
.<«  coast  of  Africa,  between  Castle  B'Elroina  and  Cape^.^...^ 
<^  Lopez,  including  those  ports,  with  liberty  of  touching  to  iu  icpi  e^ 
^^and  trading  at  all,  or  any  of  said  ports,  backwards  ^"JdSi. 
«' and  forwards,  a«d  at  and  from  her  last  port  on  the  S^rgeofithe 
f«  coast,  to  New  York,  with  liberty  of  touching  at  the  "n^J^r^^^JJ^ 
^^Captit  Ffnbon  her  return  pBBS?Lge,for  stock  and  JJi^Doim- 
<f  take  in  water.    It  is  understood  tliat  the  captain  re-  noruneeto   - 
^'turning  to  one  or  more  ports  that  he  had  touched  and  ^IL^^JgtS^- 
^'  traded  lit  before,  shall  not  be  considered  a  deviation.  t«7  deTiatioo! 
««The  John  was  ready  and  expected  to  sail  ttie  13  th  ^"^ 
<'inst.    There  are  no  cantraband  ^oods  on  board,  and  Sonm^kSn 
^<  the  ship  is  armed  with  eight  carriage  guns,  with  am-  m  any  eaw: 
«* munition  in  proportion,  and  is  an  excellent  vessel  and  U^ mirtU 
•<  captain  Lawrence,  who  commands  her,  is  a  native  of  itrictijeom.  ' 
<<  New  York,  well  asquainted  on  the  coast  of  Africa,  ^^!g^^ 
<^and  has  been  at  moat  of  the  places  it  is  intended  the  mljor  pnSae- 
<<  vessel  is  to  stop  at,  and  is  a  careful  experienced  sea-  '«^'« 
"man." 

The  declaration  was  for  a  total  loss  by  the  perila  of 
the  sea*  The  cause  was  tried  upon  the  issue  of  turn 
^'fffrtgit  canroentionein,  and  tlie  vei*dict  and  judgment  were 
for  the  Plaintiflb  witii  5476  dollars  damages. 

Upon  tlie  trial  of  this  issue  the  Defendants  (the' Plain- 
tiiffa  in  error)  took  twdvc  btlU  ofexceptimiSf  but  as  the 
opinion  of  this  Court  was  given  upon  the  7th  only,  it  is 
deemed  unnecessary  to  state  tlie  others. 

1.  The  firat  bill  of  exceptions  stated  not  only  ihe.  facts 
which  tlie  Plaintiffs  and  Defendants  offered  to  prove,  but 
detailed  at  great  length  the  testimony,  and  drcumstan- 
ces  tending  to  prove  tliose  facts,  or  from  which  they  might 
be  inferred.  Among  other  facts  it  stated  that  the  ship, 
in  the  prosecution  of  her  voyage  arrived  at  the  island  of 
Fogo,  one  .of  the  Cape  de  Yerd  Islands,  on  tho  7th  of 
May,  1805,  where  the  captain  received  on  board  fmr 
InUtocks  and  four  jack-asses  f  besides  water  and  other  pro- 
visions, and  unstowed  the  dry  goods  and  broke  open  two 
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XART'p.    bales  and  took  out  iO  pieces  of  each  for  trade.    That 

iifsu-     the  ship  remained  there  until  the  24fth  of  May.    That 

aANCE  CO,  ^^  ^^^  generally  employed  by  a  vessel  in  taking  in 

IE' ROY  &  ^^^^  ^"d  water  at  the  Capede  Verd  Islands  is  from  two 

others!    to  three  days  unless  the  weather  should  be  very  unfa- 

*...i.^>.  I     ■  vorable^  that  the  weatlier  was  good;  and  tliat  the  bul* 

locks  and  jack-asscs  incumbered  the  deck  much  more 

than  small  stock  woiUd  have  done. 

7.  The  7th  bill  of  exceptions  stated  that  the  Defen- 
dants gave  in  evidence  all  the  facts  detailed  in  the  pre- 
ceding bills  of  exceptions,  and  thereupon  prayed  the 
Court  to  direct  the  jury,  that  if  they  believe  the  samet 
then  the  taking  the  said  jack-asses  on  board  the  said  ship 
,fohn»  while  she  lay  at  the  Island  of  Fogo»  was  not  with- 
in the  privilege  allowed  to  the  PlsJntiffs  in  this  cause  to 
touch  at  the  Cape  de  Verd  Islands  in  the  performance 
of  the  voyage  insured  for  the  purchase  of  stock  and  to 
take  in  water,  and  tlierefore  vitiates  the  policy,  which  di- 
rection the  Court  infused  to  give;  but  the  Court  was  of 
opinion^  and  accorttingly  dii«ected  the  jury  that  the  taking 
in  the  four  jatk-aases  at  the  Isle  ofFogo  as  aforesaid* 
did  not  avoid  the  policy,  wdess  the  risk  was  thereby  in^ 
creased;  whereupon  Uie  counsel  for  the  Defendants 
excepted. 

Mabtint, /or  Plaintiffs  in  error, 

As  to  the  7th  exception,  contended,  that  tlte  liberty  to 
touch  at  the  Cape  de  Verds  to  purchase  stock  and  take 
in  water,  did  not  authorize  the  taking  the  jack-asses  ou 
board.  The  natural  tendency  was  to  increase  the  risk— • 
and  it  was  immsiterial  whether  the  risk 'was  in  fact  in- 
creased, 

"WiNDBK,  cotilra. 

The  que^stion  upon  the  7th  bill  of  exceptions  is  only 
whether  the  Court  did  right  in  leaving  it  to  the  jury  to 
decide  whether  the  risk  was  increased  by  taking  in  the 
jack-asses.  It  is  like  the  case  of  Livingston  and  oL  v. 
Tfte  J^larylaiul  Insurance  Company,  6,  Cranch  274«,  where 
this  Court  decided  that  the  question  whether  a  fact  was 
material  to  the  risk  was  a  question  to  be  decided  by  % 
jury  under  the  direction  oft  Court 
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Harfeb,  on  the  same  side*  mary'dI 

INSU- 

As  to  the  7th  bill  of  exceptions,  contended,  that  it  was  ^^^!^f  ^^' 
a  question  of  fact  to  be  d^ided  by  the  joi^,  whether  the  ^^  ^^^  ^c 
tak  i)g  in  the  jack-asses  increased  the  risk.    T  his  Court   others. 

has  so  decided  in  tlie  case  already  alluded  to  of  livings .».— » 

ton  V.  The  Maryland  Insurance  Company.  The  princi* 
pie  of  the  case  of  Raynev.  BeU,  is,  that  there  was  no  in- 
crease of  risk  and  no  delay.  The  case  of  Sheriff  v.  Potts, 
is  overruled  by  that'  of  Rayne  v.  BdL  But  the  license 
to  take  in  stock  included  jack-asses. 

PiNKKST,  Momty  Qeneral  in  reply. 

The  •  7tli  bill  of  exceptions  states  in  effect  that  the 
Coui-t  refused  to  say  that  the  taking  in  of  the  jack-asses 
discharged  the  underwriters,  although  it  might  produce 
delay.  It  i<i  not  stated  that  it  did  not  produce  delay; 
and  the  evidence  shows  that  it  did.  The  principle  of 
deviation  is  not  increase  of  risk,  but  delau.  If  therefore 
here  was  any  delay,  tlie  policy  was  void  iit>m  that  time. 

But  it  is  said  they  had  license  to  take  in  jack-asses, 
because  they  were  stock.  But  the  order  for  insurance 
upon  the  vessel  refers  to  the  preceding  order  for  insur- 
ance on  the  freight,  which  was  written  on  the  same  pa- 
per, and  connected  by  the  word  «  also.'^  In  the  order 
for  insurance  upon  the  fi*eight,  the  stock  is  particularly 
stated  to  he**  such  as  hogs,  goats  and  poultry.**  They 
could  no  more  take  jack-assess  under  this  Jicense,  than 
they  could  take  plows,  horses,  carts,  or  goods  and  mer- 
chandize, which  are  also  stock. 

The  ship  had  a  special  license  to  tonch  for  a  special 
purpose,  and  Expressio  ^nius  est  exdusio  atterius.  The 
contract  of  insurance  is  upon  a  voyage  specific  as  to  its 
nature,  destination,  Ice.  If  the  act  done  be  calculated  to 
tend  to  encrease  the  risk,  it  is  immaterial  whether  the 
risk  he  actually  increased.  Tlie  case  otEayne  and  BeUp 
in  9  Ea^tf  195,  in  seme  respects  is  not.law---but  in  this 
respect  it  Is  good  law  and  supported  by  analogy*  It 
goes  on  the  ground  ptdday  or  risk'.  The  case  of  Sieriff 
and  PottSf  cited  in  the  late  editon  of  Marshall,  is  not 
overruled  by  Bayne  and  BM,  although  0titt  and  War* 
ddlis. 
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0f  art'd.  FOf.  %%9  M  the  Jvdgti  being  present, 

INSU- 
RANCE CO. 

r. 

L£  ROT  & 

OTHEKS. 


Jouirsoir  J.  delivered  the  opinion  of  the  Court  m  fol- 
lows : 

.  In  deciding  on  this  cause  the  Cpurt  will  confine  itself 
to  tiie'  case  made  out  on  the  rth  exception.  Its  deci- 
sion on  tlie  point  presented  by  that  exceptibn  disposes 
of  the  case  finally. 

The  opinion  prayed  for  waS|  that,  by  taking  in»  at 
FogOy  an  additional  cargo,  not  sanctioned  by  the  con- 
tract of  insurance,  the  insurers  were  discharged  irom 
their  liability  under  the  policy*.  The  charge,  delivered 
by  the  Court,  was,  that  the  subsequent  liability  of  the 
imdei*M'riters  must  dei>end  upon  the  question,  whether 
any  increase  of  risk  i*esulted  from  the  shipping  of 
that  additional  cargo. 

.In  this  charge,  this  Couii;  at*e  of  opinion,  that  the 
Coui-t  below  ernd. 

The  discharge  of  the  underwriters  from  their  liability 
in  such  cases,  depends,  not  upon  any  supposed  increase 
of  risk,  but  xt^holly  on  the  departure  of  the  insured  fronr 
the  contract  of  insurance.  The  consequences  of  such 
violation  of  the  contract  ai*e  immaterial  to  its  legal  effect 
as  it  is,  per  sCf  a  discharge  of  the  underwriters,  and  the 
law  attaches  no  importance  to  tlie  degree  in  cases  of  vol- 
tmtary  deviation  ;  necessity  alone  can  sanction  a  devia- 
tion in  any  case ;  and  that  deviation  must  be  strictly 
commensurate  with  the  vis  major  producing  it.  The 
case  of  Rayne  and  Bell  has  been  cited  as  supporting  a 
contrai'y  doctrine. 

Without  being  underetood  to  acquiesce  in  the  correcl^ 
nessof  that  decision,  it  may  be  remarked  that  the  ques* 
tion  was  not,  in  that  case,  whether  the  lading,  taken  in 
at  Gibralter,  was  within  the  terms  of  the  policy,  as  in  the 
present —  but  what  rxts  were  lawful  to  be  done  during 
the  delay  occasioned  by  a  jastifi  able  cause  of  deviation. 
On  the  contrary,  the  case  ot  Sheriff  and  Potts  was  a  case 
of  voluntary  departure  from  the  stipulfttions  of  the  poli- 
cy, and  the  decision  suppo^  the  opinion  we  now  give. 
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It  may  also  belreini^rkedf  that»  in  the  case  6C  Bafne  and  m ary'd. 
BeU  the  notice  which  Lord  Ellenhorough  takes  of  the     'JJ^"" 
case  of  Sheriff  and  PoUSf  virtually  admits  thp  docti*ine  ^^  ^^    / 
iipop  which  this  Court  Ibunds  its  decision.  ^^  ^^^  ^ 


The  terms  of  this  policy  so  far  as  connected  with  this . 
decision^  are^  <<  with  liberty  of  touching  at  the  Cape  de 
><  Yerd  Islands^  on  her  outward  passage,  for  stock,  and 
« to  take  in  water .'^  Toniching,  in  its  nautical  sense, 
is  known  to  be  the  most  restrictive  word  that  can  be 
adopted  in  such  a  case.  Construing  the  license  accord- 
ing to  the  subject  matter,  and  in  its  necessary  connection  * 
with  the  offer  on  tlie  freight,  it  could  mean  no  mot*e  than 
permission  to  provision  the  vessel  vith  live  stock,  such 
as  is  usuaJ  on  a  voyage,  and  may  be.  procui'ed  at  the 
Cape  de  Verds. 

It  might,  indeed,  admit  of  a  doubt  whether  any  of  the 
larger  animals  used  for  food,  were  included  within  the 
policy.  The  words  of  the  first  offer  certainly  were  in- 
tended to  confine  the  .permission  to  the  smallei*  animals> 
Stock  is  a  term  of  the  most  general  import :  In  its  pre- 
sent extended  application,  it  would  include  a  great  vari<- 
ety  of  subjects  that  never  could  have  entered  into  con- 
templation of  the  parties. 

In  what  sense  was  the  term  used  ?  Is  the  question  to 
be  decided :  not  what  uses  it  might  have  bee^  applied  to 
in  other  contracts,  or  betsreen  other  parties.  The  gen- 
eral want  of  precision  in  the  language  of  maritime  conr 
tracts,  is  an  endless  source  of  litigation  among  mercan- 
tile men.  .  Court?  of  justice  are  therefore  obliged  to  re- 
sort to  such  reasons  as  the  nature,  object  and  terms  of 
the  contract  present,  to  determine  the  precise  extsnt!  ot 
the  oblfgatton  of  the  parties. 

We  feel  no  inclinatioh  to  add  to  the  number*  oTcHiiseft 
which  vitiate  a  policy ;  but  the  amount  of  the'premiun^ 
depends  upon  such  a  variety  of  considerations,  (jis  often 
suggested  by  caprice  as  by  judjgment,)  that  the-contract^ 
whatever  it  is,  must  be  substaiiiialiy  adhered  to.. 

Judgment  rtver^eJ. 


OTHERS* 
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THE  UNITED  STATES 

1812.  ^* 

HUDSON  AND  GOODWIN 

Veb.        Uth. 


MserU...n  Washingiarif  justice* 

THIS  was  a  case  certified  from  the  Circuit  Court 
the'u^StScs  for  the  District  of  Connecticut,  in  which,  upon  argument 
have  BO  com-  of  a  general  demurrer  to  an  indictment  for  a  libel  on  the 
S^*;; j^  President  and  Congress  of  the  United  States,  contiined 
of  Ubei  against  in  the  Connecticut  Currant,  of  the  7tli  of  May,  1806^ 
in«n?*of  the  charging  them  with  having  in  secret  voted  two  millions 
United  States,  of  doUars  as  a  present  to  Bonaparte  for  leave  to  make 
But  they  have  ^  treaty  with  Spain,  the  judges  of  that  Coui*t  were  di- 
finefwcon-°  vidcd  in  opinion  upon  the  question,  whether  the  Circuit 
temi»ts,  to  im-  Court  of  tkc  United  States  had  a  common  law  jurisdiction 
^^r^TincamoflibcL 

to  enforce  the 

S^'^r  "^      Pw^KWEY,  Attorney  General,  in  hchalf  of  the;  United 
Sw*^     ^^    States,  and  Dana  for  the  Defendants,  declined  arguing 
the  case. 

The  Court,  having  taken  time  to  consider,  the  follow- 
ing opinion  was  delivered  (oh  the  last  day  of  the  term^ 
ali  the  judges  being  present)  by  Johnson,  J. 

The  only  question  which  this  case  presents  is,  whethei* 
the  Circuit  Courts  of  the  United  States  can  exercise  a 
'  common  law  jurisdiction  in  criminal  cases.  We  state  it 
thus  broadly  because  a  decision  on  a  case  of  libel  will 
apply  to  every  case  in  which  jurisdiction  i^  not  vested  in 
those  Courts  by  statute. 

Altliough  this  question  is  brought  up  now'for  the  first 
time  to  be  decided  by  this  Court,  we  consider  it  as  hav- 
ing been  long  since  settled  in  public  opinion.  In  no 
other  case  for  many  years  has  this  jurisdiction  been  as- 
serted ;  and  the  general  acquiescence  of  legal  men  shews 
the  prevalence  of  opinion  in  favor  of  the  nej^tive  of  the 
proposition. 
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The  course  of  reasoning  which  leads  to  this  conclii-  n.  statss 
sion  is  simple,  obvious,  and  admits  of  but  little  iilustra-        v« 
tioo.    The  powers  of  the  general  Government  are  made  hudsou  & 
up  of  concessions  from  the  several  states-^whatever  is  goop^^^-  • 
iiot  expressly  given  to  the  former,  the  latter  expressly  — *— "*^ 
reserve.    The  judicial  power  of  the  United  States  is  a 
constituent  part  of  those  concessions^— that  power  is  to 
be  exercised  by  Courts  oi^anized  for  the  purpose,  and 
brought  into  existence  by  an  effort  of  the  legislative  pow* 
er  of  the  Union.    Of  all  the  Courts  which  the  United 
States  may,  under  their  general  powers,  constitute,  one 
only,  the  Supreme  Court,  possesses  jurisdiction  derived 
immediately  from  the  constitution,  and  of  which  the  I^- 
islative  power  cannot  deprive  it.    All  other  Courts  cr«^ 
ated  by  the  general  Governrpent  iK>ssess  no  jurisdiction 
but  what  is  given  them  by  the  power  that  creates  them, 
and  can  be  vested  with  none  but  what  the  power  ceded 
to  the  general  Government  will  autliorize  them  to  confer 

It  is  not  necessary  to  inquire  whether  the  general 
Government,  in  any  and  what  extent,  possesses  the  pow- 
er of  conferring  on  its  Courts  a  jurisdiction  in  cases 
similar  to  the  present ;  it  is  enough  that  such  jurisdic*  ' 
tion  has  not  been  conferred  by  any  legislative  act,  if  it 
does  not  result  to  those  Courts  as  a  consequence  of  their 
creation. 

And  such  is  the  opinion  of  the  majority  of  this  Court: 
For,  the  power  which  congress  possess  to  create  Courts 
of  inferior  jurisdiction,  necessarily  implies  the  power 
to  limit  the  jurisdiction  of  those  Courts  to  particular, 
objects ;  and  when  a  Court  is  created,  and  its  opera* 
tions  confined  to  certain  specific  objects,  with  what  pro- 
priety can  it  assume  to  itself  a  jurisdiction — much  more 
extended— in  its  nature  very  indefinite — applicable  to  a 
great  variety  of  subjects— varying  In  every  state  in  the 
Union — ^and  with  i*egard  to  which  there  exists  no  defin- 
ite criterion  of  distribution  between  the  district  and 
Circuit  Courts  of  tlie  same  district  ? 

The  only  ground  on  which  it  has  ever  been  contended 
that  this  jurisdiction  could  be  maintained  is,  that,  up- 
on the  formation  of  any  political  body,  an  implied  pow- 
er to  preserve  its  own  existence  and  promote  the  end 
and  object  of  it^  creation,  necessarily  results  to  it  But^ 
VOL   VIL  6 
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u.  sTAT&s  without  examining  how  far  this  consideration  is  appli 
'^«        cable  to  the  peculiar  character  of  our  constitutiony  it 
^vT^sov  U  may  be  remarked  that  it  is   a  principle  by  no  means 
^^^°       '.peculiar  to  the  common  law.    It  is  coeval,  probably, 
with  the  first  formation  of  a  limited  Goyemment ;  be- 
longs to  a  system  of  universal  law»  and  may  as  wdl  sup- 
port the  assumption  of  many  other  powers  as  those  more 
peculiarly  acknowledged  by  the  common  law  of  England. 

But  if  admitted  as  applicable  to  the  state  of  things  in 
tliis  counti*y»  tiie  consequence  would  not  result  from  it 
which  is  here  contended  for.  If  it  may  communicate 
certain  implied  powers  to  the  general  Government^  it 
would  nor  follow  that  the  Courts  of  that  Government 
are  vested  with  jurisdiction  over  any  particular  act 
done  by  an  iiidividual  in  supposed  violi^ion  of  t)i6  peace 
and  dignity  of  the  sovereign  power.  The  legislative 
authority  of  the  Union  must  first  make  an  act  a  crime, 
affix  a  punishment  to  it|  and  declare  the  Court  that  sbaH 
have  jurisdiction  of  tho  offence. 

Certain  implied  powers  must  necessarily  i*esult  to 
«ur  Courts  of  justice  from  the  nature  of  their  institution. 
But  jurisdiction  of  crimes  against  the  state  is  not  among 
those  powers.  To  iine  for  contettipt-^imprison  for  con- 
tumacy— inforce  the  observance  of  order,  &c.  are  pow- 
en  which  cannot  be  di^nscd  with  in  a  Court,  because 
they  are  necessary  to  tlie  exercise  of  all  others :  and  so 
i'ar  our  Courts  no  doubt  possess  powers  not  immediately 
derived  from  statute;  but  all  exercise  of  criminal  juris- 
diction in  common  law  cases  we  are  of  opinion  is  Hot 
witliin  their  implied  powers. 


1812. 


ALEXANDER  SHIRRAS,  JODN  BLACK,  WIL- 
LIAM  MlLLKiAN,  WILLtAM  BLACKLOCK, 

r«b.      idiiu       &  JOSEPH  YERREES, 

V. 

JOHN  CAIG  &  ROBERT  MITCHEL. 


tS'HS^hy  ERROR  to  the  Circuit  Court  for  the  district  of 

oneVhohasft  Georgia, by  Shirrasand  pt^ers  original  Comj^aiiMUit8» 
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aj^nstCkug  and lifitchel,  origiiial Befendantii,  inaauit  sriIixa? 
in  equity  to  foreclose  a  morteage  ot  a  lot,  houses,  and  ^  otrehs 
wharf  in  Savannah^  called  Gairdner's  whaif^  which  were        ^* 
in  the  possession  of  the.D^endants.  ^"i^  Tt 

MITCHEL* 

The  mortage  was  made  on  the  1st  of  December,  180i,  ie«ii  arid  eqnu 
by  Edwin  Gurdner,  in  his  own  name,  and  also  as  at-  ^  ^^i*  ^o  h 
tomey  for  the  Defendant,  Caig,  (but  without  any  antho-  ^r?^ 
rity  from  Caig  so  to  jdo,)  to  secure  the  paymefit  of  Z  30,000  ^^'bich  cLe 
sterling,  for  which  E,  Oairdner  had,  on  the  same  day,  ^^iJi^J.^}' ^"^ 
executed  a  bond  for  himself  and  Caig.  vey,  p:ts9C8  on- 

ly  lus  \m\ 

In  the  year  1796,  this  prop^^  had  been  purchased  by  hi  ^\  ^l 
James  Gairdner,  Edwin  Gaitdner,  and  Robert  Miichel  ^^»  fnsm  the 
as  joint  tenants,  who  took  aconveyance  from  Levi  Shef-  E^MiSirnnt. 
tan  to  themselves,  by  the  description  of  J  ames  Oairdner,  <iae  or  the  le- 
Edwin  Gairdner  and  Robert  Mitchel,  merchants  and  gJi\!*^.J^,J,f 
co-partners  of  the  city  of  Savaigiah.    The  name  of  the  estate  in  the 
firm  was  Qairdners  and  JUitehd.    In  1799  this  firm  was  J^*  j*;^*,!",,;^ 
dissolved,  and  the  business  was  carried  on  in  Charlestoh  right^aiao7tii'e 
by  Edwin  Qmrdner  alone  under  the  firm  ot  Edwin  Ckiird'  ET^sngji'i^i 
ner  and  Co. ;  and  by  mutual  consent,  in  December,  1799,  t?  M?J^7nr 
an  entry  was  made  in  the  bnoks  of  Gairdners  and  Mit-  putofitundct 
chcl,  by  James  Gairdner,  charging  this  property,  to  the  [t?^^,' 
account  of  Edwin  Gairdner  and  Co.  at  the  price  of  20,000  son,  although 
dollars.    In  1800,  Edwin  Gairdner  entered  into  part- Jj^^P*"* 
nership,  with  John  Caig,  the  Defendant,  lit  Savannah,  monga^  thA 
under  the  firm  of  Edwin  Gairdner  and  Co. — under  *.*»oi«J.a™J 
which  name  he  continued  to  carry  on  business  alone  at  lit?/2Si^bci^g. 
Charleston ;  and  upon  his  books  at  that  place,  made  an  in  the  person  ~ 
entry  charging  this  property  to  the   Savannah  house  JjJ^^^^®  ^^ 
(consisting  of  himself  and  Caig)  at  an  agreed  piice  |  a  piat  refer. 
and  the  Savannah  house  by  an  entry  on  their  books  ™*o  »^^!»« 
credited  the  same  on  the  account  of  the  Charleston  house  l^ex^  tol^ 
consisting  of  Edwin  Gairdner  alone.  but  which  wm 

never  io  fact 
.    .  annexed,  and 

On  the  7th  of  January,  1802,  Edwin  Gairdner  and  vasnotre- 
John   Caig  dissolved  tlieir  partnersliip  at  Savannah,  JjJJ**^^^^, 
and  a  new  firm  was  established  consisting  of  Edwin  foi-dt  no  eTi. 
Gairdner^  John  Caig  and  the  Defendant,  Rpbert  Mit-  *^jj"5^jj'ri"2,2j 
chel,  under  the  name  of  Gairdner f  Caig  and  Mitehd,  who-^^ihc^propeT* 
by  jtheir  ailides  of  co-partnership  under  seal,  agreed  ty  mentioned 
to  take  the  property  in  question,  at  a  valuation  and  hold  5[!!?^,.i^an 
it  as  their  joint  property.  rot  ke  cbiirBe<i 
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sHiaRAs       Pr»Tloa8  to  this*  viz.  in  Marclw  1800,  Mitehel  had 

8c  OTHERS  by  deed  conveyed  his  third  part  of  this  propei;^y  to  Ed- 

Vf        win  Gairdner  and  John,  Caig»  as  joint  tenants;  and  at 

1.  ITCH  EL    ^^®  ^^^  ^^  executing  tlie  mortgage  (viz,  December  1, 

^  1801)  Edwin  Gairdner  had  full  power  and  authority 

vithfraiidu-  (^^^  James  Gairdner  to  sell  and  convey  his  share  of 
icDtiy  sf ci-et-  the  property* 

ing  A  deed  wht> 

plkcei  it  apoa  *, 

Tecoixi  aa  soon  Subsequent  to  the  mortgage,  tiz.  on  the  27tb  of  July* 
M  Ae  law  re-  ±$02,  Edwin  Gairdner,  as  attorney  for  James  Gairdner^ 
iii8ootnece8.by  deed  conveyed  to  Mitehel  one  third  of  the  property^ 
57  ^?f  ^'^^  ^^^  ^y  ^^  own  deed  of  the  same  date,  he  conveyed  one 
mortgage\hat  P^^^^  ®f  **>^  property  to  Caig,  who  had  before  recciv- 
it  shoutd  tniiy  ed  aconveyauce  of  one  other  sixth  from  Mitchell. 

atate  ihe  debt 

to  teeure ;  but  These  two  Udt  deeds  were  proved  and  recorded  on  the 
it  shall  staiKi   14th  of  September,  i80«. 

forthe  real 

cquiubh:  The  mortgage  was  proved  on  the  10th,  and  recorded 

3^*  ontheirth  of  September,  1802. 
vhethi^Uiey  By  tho  law  of  Georgia,  deeds  of  bargain  and  sale  are 
Srt^  A^**  to  be  recorded  in  ±%  months — and  by  a  law  of  1768, 
mortgase,^ir  every  mortgage  and  deed  recorded  within  ten  days  after 
»««wer-  it's  f^xecutibn,  shall  have  preference  of  other  deeds  and 
tbe  uiSd[     inortgages,  not  recorded  within  that  period* 

{bemertgge, 

of  th!t  De^.  -^^  *'*®  ^^^  ^^  executing  the  mortga^,  therefore,  the 
daatseqnitj/  legal  title  of  three  sixths  of  the  property  was  in  Edwin 
Gairdner,  and  according  to  the  book  entries  of  the  sever- 
al co-partaerships  he  was  also  equitably  entitled  to  the 
same.  The  legal  title  of  two  sixths  was  in  James  Gaird- 
ner, and  of  the  other  sixth  in  Caig,  who,  according  to' 
the  book  entries  was  equitably  entitled  to  three  sixths  | 
so  that  although  Edwin  Gairdner  had  a  legal  power  to 
sell  and  transfer  James  Gairdner's  two  sixths,  yet  he 
was  bound  in  equity  to  transfer  them  to  Caig. 

The  convplainants  in  their  bill  claim  the  whole*  They 
state  tliat.  Edwin  Gairdner- was  the  red  bona  fide  owner 
of  the  property-r-that  the  book  entries  were  made  only  to 
give  a  ci*edit  to  the  Savannah  house,  and  were  without 
consideration— tliat  the  Savannah  house  was  only  to  hold 
it  ill  trust  for  Edwin  Gairdner  during  the  co-partnership. 
That  Edwin  Gairdner  became  bankrupt  on  the  Bd  of 
November,  1802,  has  received  his  certificate  of  disphargf» 
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and  that  two  of  tlie  complainants^  Blacklock  and  Verrees,  sh  i  r  r  a  s 
were  duly  appointed  his  assignees.    That   Caig  and  &  others 
Mitchely  and  the  firm  in  which  thi^y  are  partners,  are        '^' 
still  largely  indebtM  to  Edwin  Gairdncr,  who  is  also  j^^^.J,„^l 
very  largely  indebted  to  the  Complainants.    And  they     ^^^" 
pray  that  fdl  conTeyances,  under  which  Caig  and  Mit- 
chel  claim  to  hold  possession  of  tlie  property,  may  be 
declared  void  and  may  be  cancelled^-tliat  the  property 
may  be  sold  and  the  proceeds  applied  towards  payment 
of  the  debts  due  to  the  Complainants — and  for  general 
relief. 

The  answers  of  Caig  and  MitchelU  the  Defendants, 
do  not  admit  that  any  thing  wa^i  ^ue  by  E.  Gairdner  to 
the  Complainants  on  the  1st  of  December,  1801,  the  date 
of  the  mortgage,  and  suggest  that  if  any  thing  was  dj^c 
it  has  since  been  paid  off  or  otherwise  settled.  That 
Caig  was  made  a  party  to  the  bond  and  mortgage  witli- 
out  his  authority  and  consent.  That  the  bond  and 
mprtgage  were  carefully  kept  secret  until  the  ISth  of 
September,  180S.  That  it  was  not  a  regular  transaction 
and  ought  not  to  avail  against  the  Defendants,  who  are 
bona  fide  purchasers. 

They  set  forth  the  several  co-partnerships  and  entries 
in  the  books  and  avei*  that  they  and  all  the  parties  con- 
8idei*ed  them  as  good  transfers  of  the  property  which 
was  always  holden  and  considered  as  stock  in  trade. 
They  deny  all  private,  secret,  or  confidential  trust  for 
the  benefit  of  %.  Gairdner.  They  aver,  that  they  be- 
lieve, that  at  the  date  of  the  mortgage  the  Charleston 
house  was  indebted  to  the  Savannah  house,  after  allow- 
ing credit  for  the  property  in  question. 

In  this  state  of  the  cause,  the  Defendants,  Caig  and 
Mitchcl,  filed  a  cross  bill  against  the  Complainants, 
Shirras  and  others,  alleging  secret  transactions  between 
them  and  E.  Gairdner,  and  praying  a  discovery.  They 
charge  that  the  execution  of  the  bond  and  mortage  was 
an  act  of  hurry  and  despair,  in  tlie  confusion  and  em- 
barrassment of  entangled  circumstances,  and  at  the  eve 
of  one  of  the  greatest  and  most  distressing  bankruptcies. 
That  the  deeds  were  not  signed  until  some  weeks  or 
months  after  their  date.  That  no  title  papers  were 
aliown  to  the  mortjgageesi  [they  being  all  in  the  hands 
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SHIRR  AS  of  Caig  at  Savannah]  nor  anj  authority  from  Caig  to 
*  oTHKRs^nvcjr  his  interest    That  the  mortgage  was  taken 
^'        without  reflection  or  previous  contemplation  9s  to  the 
^fJJinSJr   -fiecurity  intended  to  be  given,  but  as  the  last  hope  of 
■  saving  or  securing  something  from  a  person  on  the  eve 

of  insolvency.  That  the  bond  and  mortgage  were  not 
executed  for  advances  made,  or  money  lent  on  the  se- 
eurity,  or  hope  of  security  arising  from  the  mortgage, 
but  with  tiie  intent  to  indemnify  the  mortgagees  for  en- 
dorsements at  the  banks  in  South  Carolina  for  £.  Gaird- 
ner,  and  'or  other  collateral  securities  entered  into  foi% 
bim;  all  whicli  were  settled  and  discharged  by  the  ex- 
ertions 6f  £•  Gairdner,  and  the. resources  he  was  then 
enabled  to  bring  into  activity.  That  tliere  is  no  money 
duo  on  the  bond,  or  on  the  consideration  for  which  the 
bond  was  given.  That  all  the  obligees  have  been  fully 
paid,  satisfied  and  indemniiied,  without  having  recourse 
to  the  mortgaged  premises,  and  that  the  mortgage!  is 
kept  up  for  speculating  purposes,  and  to  oppress  Caig 
and  Mitchel,  or  to  cover  some  trannaction  between  £• 
Gairdner  and  one  of  the  obligees,  subsequent  to  the  ex- 
ecution of  the  mortgage  and  which  has  no  relation  to  the 
same.  That  the  mortgage  was  concealed  from  Caig  and 
Mitrhel  for  fear  of  injuring  E.  Gairdner's  credit,  and  was 
i»ot  delivered  to  the  mortgagees  till  some  time  before  it  was 
recorded ;  and  was  not  i*ecorded  until  Caig  and  Mitchel 
had  paid  a  valuable  consideration  for  two-thii*ds  of  the 
property  and  wero  in  the  quiet  possession  tliercof,  with 
the  knowledge  of  the  mortgagees.  They  claim  title  to 
two-thirds  of  tlic  property  under  the  various  book  en- 
tries of  the  several  firms. 

The  bUl  then  seeks  a  discovery  of  the  day,  and  consi- 
deration on  which  the  bond  and  mortgage  Were  really 
executed; and  whether  the  mortgagees  had  not  notice  of 
the  claim  of  Caig  and  Mitchel.  Whether  the  mortgagees 
gave  notice  of  the  mortgage  to  tJiem,  and  requires  Shir- 
ras  and  others  to  disclose  the  real  debts,  together  ivith 
the  particulai-s  thereol^  actually  due  from  E  Gairdner, 
to  each  of  them,  at  the  date  of  the  mortgage.  It  prays 
tliat  the  mortgage  may  be  dccroed  to  be  fraudulent  and 
void  as  to  Caig  and  Mitchel,  and  for  general  relief. 

The  separate  answers  of  the  several  Defendants, 
Shirras  and  others,  to  tlie  cross  biU^  set  forth  minuetely 
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their  several  cfaums  against  S.  Gairdner^  and  .aver  that  srirras 
the  monies  loaned  and  responsibilities  incurred  were^  qthers 
upon  the  faith  of  the  mortgage--^xcept  Wm.  Blacklock,        ^* 
who  did  not  know  that  he  was  included  in  the  mortgage  jt(^TCH£i.. 

till  some  time  after  its  date.    Black  in  his  answer  pro- 1 

duces  on  oath  the  plat  referred  to  in  the  mortgage, 
which  he  says  had  remained  with'  him  ever  since  the  ex- 
ecution of  the  mortgage. 

They  all  admit  that  Catg  iknd  Mitchel  were  not  noti- 
fied of  the  mortgage,  and  that  they  knew  of  no  authority 
from  Caig  to  E.  Gairdner  to  incumber  his  share  of  the 
property.  They  admit  they  did  not  see  any  title  pa- 
pers, and  that  they  did  not  require  them,  having  a' per- 
fect Confidence  in  the  representations  and  character  of 
Edwin  Gairdner.  They  deny  that  they  liad  any  know; 
ledge  of  any  transfer  to  Caig  and  Mitchel,  except  that 
E.  Gairdner  sCated  that  Caig  held  one  sixth.  Tlicy  ad- 
mit that  the  mortgage  was  kept  secret  until  the  10th 
September,  1802,  lest  it  should  ii\]ure  the  credit  of  the 
mortgagors.  They  aver  that  it  was  executed  on  the  day 
of  its  date  or  within  a  very  few  days  afterwards,  and 
was  not  retained  by  E.  Gairdner,  but  immediately  deli- 
vered to  the  Defendant,  Black.  The  testimony  in  tL^ 
cause  related  merely  to  the  authentication  of  the  instru- 
ments ;  and  the  entries  upon  the  books,  and  to  the  bal- 
ance of  the  accounts  between  the  Charleston  and  the 
Savannah  house,  and  tending  to  prove  that  the  Savannah 
house  was  considerably  indebted  to  the  Charleston  house 
at  the  date  of  the  mortgage. 

In  May,  1807,  the  Circuit  Court,  consisting  of  Judg- 
es Johnson  aTid  Stevens,  gave  the  following  opinion, 

««In  the  great  confusion  of  legal  and  equitable  inter  ^ 
est  which  exist  in  this  ease,  the  mind  can  resort  to  no 
other  means  of  making  a  just  discrimination,  but  th&t  of 
recurring  to  the  original  state  of  the  interests  of  the  se- 
veral parties  and  following  their  respective  portions 
through  the  several  changes  of  property  which  resulted 
from  subsequent  transactions. 

By  the  conveyance  from  Levi  Sheftall  to  James 
Gairdner,  Edwin  Gairdner,  and  Robert  Mitchel,  cUch 
acquired  a  fee  simple  in  one  tbipd  of  the  property  in 
question. 


CAI6   Be 

mitchel; 
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SHIRR  AS      In  legal  language  they  were  eacn  seized  per  my  and 
&  OTHERS  p^  ifyini  of  a  third  part  in  joint  tenancy.    The  third  par< 
y^  a,    of  James  Gairdner  never  was  legaUy  conveyed,  until  the 
deed  of  July»  180%  by  Edwin,  attorney  for  James  Gaird- 
^ncr,   conveying  it  t»   Robert  Mitchel.    With  regard 
'  therefore  to  that  third,  and  the  one  sixth  conveyed  by 
Mitchel  and  Caig,  making  up  a  moiety  of  the  whole^ 
there  can  be  no  doubt  that  the  Complainants  are  not  en- 
titled to  recover.    Both  law  and  equity  are  on  the  side  of 
the  Defendants.    The  only  difficulties  that  exist,  arise 
in  relation  to  the  one  sixth  conveyed  by  Mitchel  to  Ed- 
win Gairdner  and  by  Kim  conveyed  to  Caig,  and  the  re- 
maining  third  priginally  vested  in  Edwin  Gairdqer. 

With  regard  to  these  propositions  the  Complainants 
are  in  possession  of  the  legal  right,  and  the  question  is^ 
how  far  are  the  Defendants  relieved  in  equity. 

It  is  contended  that  this  Court  ought  not  to  aid  t^^ 
Complainants,  on  several  grounds. 

1.  Because  this  property  ought  jto  be  considered  as  a 
part  of  the  co-partnership  funds  of  the  first  firm  of 
Gairdner,  Caig  and  Mitchel,  and  of  E.  Gairdner  and 
Co. — and  neither  co-partner  is  at  liberty  to  alienate  his 
share  until  the  debts  of  those  concerns  are  discharged, 
and  their  balances  adjusted. 

2.  Because  the  amounts  claimed  by  the  several  mort' 
gagees  were  for  loans  atid  assumptions  not  existing  at 
the  time  of  the  mortgage,  but  incurred  afterwards,  with 
a  small  exception. 

S.  Because  by  the  articles  of  co-partnership,  tlic  pro- 
perty is  legally  pledged  to  the  last  concern  of  Gairdner, 
Caig  and  Mitchel,  and  this  insti*ument  as  well  as  the 
conveyance  of  one  sixth  to  Caig  from  E.  Gairdner,  are 
entitled  to  a  preference  to  the  mortgage,  in  consequence 
of  the  mortgagee's  having  neglected  to  record  their  mort- 
gage, and  thereby  to  put  others  on  their  guard. 

On  the  first  of  these  grounds  we  remark,  there  arc 
many  cases  in  which  real  property  may  be  pursued  as 
part  of  a  co-partnership  ;tock,  but  it  is  only  in  tlie  hands 
of  legal  representatives  in  cases  of  descent,  bankruptcy,* 
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kc.  bat  not  wl^  a  legal  i^enation  has  been  made*  t)r  shirius 
Qkt  pvoyetty  ia  onaflTected  by  articles  of  co-partnership.  &  otuebs 

v» 
With  regard  to  the  2d  and  Sd  grounds^  we  think  them    caig  & 
of  much  importance.    This  Court  will  certainly  support  mitcheIi., 
a  mortgage  when  there  exists  no  actual  fkiiU  if  the  mort-  —-.».—«—. 
gagee  is  under  any  liability  or  engagement  which  may 
ultimately  suoject  him  to  lo8s>  or  the  payment  of  money 
for  the  mortgagor;  such^  for  instance,  as  toe  indorsement 
of  notes ;  the  renewal  of  notes  originally  indorsed,  or  an 
lurhitration  or  administration  bond,  or  other  undertak- 
ing from  which  a  debt  only  may  be  incurred*    But  it  is 
evident  that  some  bounds  ought  to  be  ^t  to  this  mode 
,of  mortgaging  on  contingencies,  especially  when  the 
mortgagee  retains  an  absolute  unrestrained  option,  wfae* 
ther  tfie  mortgagor  shall  or  shall  not  be  his  debtor;  when 
he  is  under  no  legal  or  moral  obligation  to  make  loans 
or  assume  a  liability  in  his  behalf.    But  as  we  do  not 
mean  to  found  our  decree  in  this  case  on  this  ground, 
we  shi^l  not  now  attr  ipt  to  draw  the  line.    Thesulgect 
is  a  Very  delicate  one. 

On  the  3d  ground  the  Court  feel  themselves  compelled 
to  decree  in  favor  of  the  Defendants. 

The  CompIunantSf  by  not  makingkfuntn  t6  the  world 
the  existence  of  this  mortgage,  have  lost  their  right  to  the 
aid  rfthis  Court  in  dbtaifiing  a  foreclosure  in  tiiiir  behalf 
The  Defendant,  Caig,  ou^ht  not  to  lose  the  benefit  of  the 
conveyance  of  the  one  sixth  executed  to  him  by  Gaird* 
ner.  He  was  legally  proprietor  of  the  one  sixth,  and> 
by  book  entries,  equitably,  of  another  sixth. 

We  consider  the  acknowledgment  of  interest  in  him  by 
Gairdner  upon  the  face  of  the  mortgage  as  sufficient  no- 
tice, to  Complainants,  of  his  interest  both  legal  and  eqm- 
toUe.  This  alone  would  be  sufficient  to  entitle  him  to 
the  favgr  of  this  Court,  independently  of  his  having  be^ 
come  purchaser  afterwards  of  tli^  legal  title  without  no- 
tice of  the  mortgage.  With  regard  to  the  remaining 
Sd,  we  consider  the  articles  of  co-partnership,  accpmpa- 
nied  with  tlie  payment  of  the  consideration,  as  a'cove^^ 
nant  to  stand  seized  to  flie  use  of  tiie  firm,  and  entitled 
to  a  precedence  to  the  mortgage  because  of  the  latters  Tiut 
having  been  recorded^ 

vol;  VII.  > 
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SHiBBis      Tbe  co-^partnersythereforey  wUibe  entitled  to  a  prefer- 

kr  0THBB8  ence  as  to  Galrdners  SAf  both  as  to  payment  of  creditors 

V.        of  the  last  house  of  G.  C.  &  M.  and  for  the  satisfaction 

CAiG  &  of  any  demand  which  the  co-partnership  may  have  upon 
MiTCHBL.  him.    Subject  to  their  claims  tlie  Complainants  will  be 

m entitled  to  relief/' 

In  May  1808^  tlie  Circuit  Courts  made  the  following 
final  decree. 

'<The  Court,  refering  to  the  interlocutory  decree  of 
May  terra  1807,  order,  adjudge  and  decree,  that  the  bill 
be  dismissed  with  costs  as  against  the  Defendants,  John 
Caig  and  Robert  Mitchel,  as  to  the  two  third  parts  of  the 
mortgaged  premises ;  and  that  the  bill  be  sustained  as  to 
one  third  of  the  mortgaged  premises,  reserving  a  prefer- 
eiice  on  the  said  third  part  of  the  premises,  both  as  to  the 
payment  of  the  creditors  of  the  late  house  of  Gairdner, 
Caig  and  Mitchel,  and  for  the  satisfaction  of  any  demand 
whtql)  the  co-partnership  may  have  upon  him,  said  Gaird-^ 
ner/? 

To,  reverse  this  decree,  the  present  writ  of  error  was 
sued  out  by  Shirras  and  others. 

C.  LBB,/or  PlaUUiffs  in  trror,^ 

The  mortgage  ought  to  avail  the  mortgagees  to  tlic  ex 
tent  of  the  wrwet  and  inJUrtst  of  the  niortgagor. 

Edwin  Gairdner  had  the  legal  estate  of  three  sixths^ 
in  himself,  and  had  full  power  and  authority  from  James 
Gairdner  to  dispose  of,  sell  and  convey  the  two  sixtlis, 
whereof  the  legal  estate  remained  in  him.  So  that  Ed- 
win Gairdncr's  power  and  interest  extended  to  five 
sixths.  It  is  true  he  omitted  to  refer  to  his  Power  of 
Attorney  in  making  the  mortgage ;  but  this  defect  may 


*  When  Uiis  case  via  called,  and  before  it  waa  opened,  C.  Lee  anggeat- 
ed,  tliat  it  would  be  desirable  to  wait  -for  a  fuller  Court,  aa  lite  Judge  who 
rendered  the  decree  might  think  proper  to  retire  from  the  bench. 

LiTingaton,  J.    That  practice  liaa  been  abandoned. 

Johnaon,  J.    We  hare  agreed  among  ourackea^  not  to  exense  the  Judge 
vho  paa aed  the  decree. 
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be  supplied  in  a  Court  of  Equity.  10.  M>d.  86«-<Str  JSU-  buibbas 
ward  CUet^scase,  died  by  CIu  J.  Parker,  6.  Ck).  17.  fbj  &  others 
8.  C.~8.  Ltroin%.  37«.— 2.  F.  WJtU  490.     TolUU  v.  Tol-        v. 
Ut.—ft.  F.  WilL  C2S.    1.  Ca.  in  Clidnctry  263.  Smith  i>.    caig  & 
.tfsA/on.— -l.  Br.  C.  C.  868.     FFade  v.  Foget  —2.  P.  IFia.  mitcuel. 
222  Ceroentryv.  Corventry.^±.  Str.  596.  60i.S.  C.  4.  J?r.  -— .— » 
C^C.  462.  Jackson  v.  Jacks9fi. — Jimbkr  640.  684. — Hob. 
165w  4.  Tea;,  jiwi.  681 — 7.  Ve%.  567.— 10.   Fe*.  246i— 
6.  Ea$U  tOb.'^Cartlu  ^27. 

There  was  no  obligation  upon  tbe  mortgagees  to  prove 
or  record  the  deed  sooner  than  they  did.  Tbe  law  al- 
lows twelve  months. — ^Neither  of  the  deeds  was  recorded 
within  len  days  after  its  datet  and  tliercfore  neither  can 
claim  a  preference  under  that  law. 

It  is  no  objection  that  tbe  mortgage  was  made  to  in* 
demnify  against  future  indorsements.  8.  Cranch,  79 
U.  S.  V.  Ilooe. 

If  the  power  from  James  bad  been  given  to  a  tliird 
persouj  be  woiJd  have  conveyed  to  Edwin — but  the 
power  being  to  Edwin^  he  could  not  convey  to  biniseify 
and  the  law  will  consider  the  suitable  titlc^  united  With 
ttie  power^  as  a  legal  conveyance  to  him. 

The  creditors  of  EdwiUf  who  are  the  moitgagees^  are 
superior  in  equity  to  Caig  or  Mitchell  who  never  paid 
any  thing  for  thc*propei*ty>  and  who  are  indebted  to^d- 
wiu  at  this  time;  and  who^  if  so  indebted^  would,  if  ne- 
oessaryy  be  decreed,  in  equity,  trustees  for  the  mort- 
gagees, i*ather  tlian  they  sliould  lo^  their  debts. 

The  entries  on  the  books  conveyed  no  legal  title  to  the 
propeiiy : — ^but  if  it  is  to  be  conaidered  as  stork  in  trade 
and  tiioiteforc  liable  to  be  transferred  by  book  entry* 
E.  Gairdner,  being  a  partner,  bad  a  right  to  sell  and 
disiK>seof  tbe  whole  partnership  effects. 

Habfubt— Confra. 

It  is  admitted  that  the  mortgage  transfeired  all  the  le- 
gal and  equitable  .estate  of  Edwin  Gairdner,  but  not  of 
James  Gaii-dner.  If  an  Attorney  means  to  convey  the 
ri^ts  of  his  constituent^  he  must  speak  in  the  name  of 
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SHIBBAS  his  principal — ^Edwin  had  6nly  one  half^tlie  oUior  half 
&  0TH£B8  belonged  to  Caig  and  Mitchel. 

V.  The  plat  not  having  been  recorded  with  the  deed^  the 

c Aio  &  descriptioQ  of  the  property  is  iroperfect^-it  can  convey  at 
MXircHEL.  most,  only  Qairdner^s  fFharf-^toii  not  the  lot  which  lies 
II..  at  a  distance  on  the  other  side  of  the  street. 

The  articles  of  co-partnership  between  E*  Gairdner, 
Caig  and  Mitche^being  under  seal»  operate  as  a  convey- 
ance by  way  of  covenant  to  stand  seiz^  Each  party 
covenants  to  stand  seized  to  the  nse  of  the  firm. 

The  Complunants  admit  that  they  concealed  the  mort* 
ige,  and  held  it  iip^  to  prevent  injary  to  the  credit  of 
Iwin  Grairdner— and  they  contend  they  had  a  right  w 
to  do* 

Altbou^  they  may  have  such  a  right  at  law,  yet  they 
have  not  in  egtdty.  Where  the  mortgagee  does  any 
thing  to  induce  a  belief,  that  the  mortjgagor  has  still  a 
right  to  encumber  the  property  (such  as  suffering  him  to 
retain  the  title  papers  whereby  he  gains  a  false  credit) 
the  first  mortgagee  shall  be  postponed  to  the  second,  who 
4  is  deceived  thereby.  So  in  this  case  the  deeds  to  Caig 
and  Mitchel  are  to  be  preferred  to  the  mortgage  which 
was  thus  concealed.    1.  Fonb.  153. 

Resides,  the  mortgage  untruly  recites  the  whole  trans- 
action.   The  bond  was  altogether  fictitious. 

It  was  calculated  to  impose  upon  the  world.  The 
mortgage  Was  in  truth  made  only  to  cover  future  contin- 
gent rcsponsibilitios. 

This  property  is  to  be  considered  as  part  of  the  joint 
funds  of  Oairdner,  Caig*  and  Mitchel,  and  liable  in  the 
first  place  to  the  debts  of  that  firm.  The  separate  credi- 
tors of  Edwin  Gairdner  can  only  claim  his  share  after 
payment  of  all  the  joint  debts. 

P.  B.  Ket,  in  repbf. 

It  cannot  be  denied  that,  at  the  date  of  tihe  mortgage, ' 
Edwin  Gairdner  had  a  legal  estate  in  one  half  of  Sie 
mortgaged.premises. 
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The  mortgage^  therefore,  to  that  extent,  is  good,  un-   s4xbba» 
less  it  want  some  formality*,  or  unless  the  Defendants  &  others 
have  a  prior  title  at  law,  or  some  prior  equity  of  which        v. 
the  Complainants  had^  notice  previousljr  to  the  mort-    caio  k 

gage.  .      MITCHEL. 

No  want  of  fprmality,  nor  prior  legid  estate  are  sng 
gested  ^  nor  can  it  be  contended  that  Mitchel  or  Caig 
had  any  prior  equity  as  to  one  half  the  property.    Mit- 
chel in  his  answer  expressly  disclaims  any  interest  prior 
to  the  mortgage* 

It  is  indeed  suggested  that  this  real  estate  is  to  be  con- 
sidered as  part  of  the  joint  stock  in  trade  of  the  firm  of 
Edwin  Gairdner  fc-Co.  of  Savannah,  consisting  of  £• 
Gairdner  and  John  Caig;  and  one  partner  cannot  dis- 
pose of  any  part  of  the  joint  funds  to  his  own  use,  without 
the  consent  of  the  other  partner. 

But  neither  at  law,  nor  in  equity,  will  real  estate  be 
considered  as  stock  in  trade,  so  as  to  alter  the  nature  of 
the  estate,  unless  there  be  some  express  agreement  for 
that  purpose.  S.Br,  C.  C.  199,  200.  Thorrdonv.  Dixon. 
In  the  present  case  there  were  no  articles  of  co-partner>. 
ship  prior  to  the  morlgilge,  nor  any  agreement  diat  the 
real  estate  should  be  converted  into  stock  in  trade.  5. 
Vex.  ±B9.8mthv.  Smith. — ^In  order  to  make  partnership 
stock  of  real  estate,  it  must  be  purchased  with  partner- 
ship funds,  or  there  must  be  an  agreement  at  the  time  of 
purchasing  tliat  it  shall  be  used  and  invested  as  partner* 
ship  stock. 

But  in  the  present  case  nothing  was  paid  by  the  firm 
of  E.  Gairdner  &  Co.  of  Savannah^  for  this  pr6perty, 
nor  was  there  any  agreement  converting  it  into  stock. 

The  firm  of  Gairdner,  Caig  &  Mitchel  was  formed  af- 
ter the  mortgage,  and  therefore'  whatever  interest  they 
took  in  this  property  was  subject  to  the  mortgage. 

There  can  be  no  doubt  that  the  mortgagees  had  a  right 
under  such  a  mortgage,  to  recover  in  equity,  ail  ad- 
vances made  upon  the  credit  of  the  mortgage  subsequent 
to  its 'date,  and  before  notice  of  junior  incumbrances; 
and  recording  the  subsequent  incumbrance  is'  not  of  itQeif 
notioe.    PcwdlcnJbrL  ftM, MO,  S85. 
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sniRRAs      As  to  the  objection  that  one  of  the  mortgagees  was  not 

tc  OTHERS  H  ci*editoi*  at  the  date  of  the  mortgage^  and  did  not  be- 

V.        come  a  creditor  uiK>h  tiie  faith  of  the  moi*tgage,  it  is 

CAiG  &    laid  down  in  Powell  an  Mori.  27 S,  that  if  one  purcliasein 

MiTciiBL.  the  name  of  another  without  any  authority  to  do  so^  vet 

if  lie  afterwards  agree  to  it^  he  makes  tJde  former  his 

Hgcwt  ab-initio. 

1  he  Complainants  thci'eforef  are  entitled  to  a  decree 
for  a  foreclosure  of  one  half  of  the  property  described  in 
the  mortgage,  and  for  the  recovery  of  all  sums  advanced 
on  the  faith  of  the  mortgage  before  the  mortgagees  had 
notice  of  the  second  incumbrance. 

Feb.  ±7,  M  the  Judges  ('except  fFashingtan,  J.* J  being 
present, 

MarsuaxXi  eh.  J.  delivered  the  opinion  of  tlie  Court 
as  follows : 

This  is  an  appeal  from  a  decree  i*endered  by  the  Cir- 
cuit Court  for  the  district  of  Georgia. 

Shirras  and  others,  the  Appellants,  brought  their  bill 
to  foreclose  the  equity  of  redemption  on  two  lots  lyikig 
in  the  town  of  Savannahf  alledged  to  have  been  mortga- 
ged to  them  by  Edwin  Gaii'dner.  '  The  deed  of  mort- 
gage is  dated  the  first  of  December,  1801,  and  purports 
to  be  a  conveyance  from  Edwin  Gairdner  and  John 
Caig,  by  Ed^iu  Gairdner  his  attorney  in  fact.  Edwin 
Gairdner  not  apjMjaring  to  have  possessed  any  power  to 
act  for  John  Gaig,  the  conveyance,  as  to  bim,  is  void, 
and  could  only  pass  that  interest  which  was  possessed  by . 
Gairdner  himself.  The  Court  will  proceed  to  inquire 
what  that  interest  was. 

ft  appears  that,  on  the  17th  May,  1796,  the  premises 
wei*e  conveyed  to  James  Gairdner,  Edwin  Gairdner  and 
Robert  Mitchel,  meitrhants  &CQ-partners  of  the  city  of 
Savannah. 

In  1799,  this  partnership  was  dissolved;  and,  in  De- 
cember in  the  same  year,  James  Gairdner  made  an  en-. 

*Jtr9exWABHTKSTOxr.wMpi«Taited'bjriiii&pontioD|iroi&  attendb^iML 
the  19th,  14di,  ISth,  17di  and  U th  t^rfhtsmry. 
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try  on  the  books  of  the  coinpaoy  charging  this  property  saniBAs .. 
to  Edwin  Oairdner  &  Co.  of  CfaariestoD^  at  the  price  of  &  otheks 
S0»000  dollars*    This  firm  consisted  of  Edwin  Gaird-        v. 
ner^alone*    Jani€s  Oairdner  also  executed  a  power  of    oxiatc 
attorney  aothorizing  Edwin  Oairdner  to  sell  and  con-  mitcubl. 
▼ey  his  interest  in  this  and  otW  real  property.  -...».,...-« 

In  March,  1801,  a  partnership  was  formed  between 
Edwin  €hdrdner  and  Jolin  Caig  to  carry  on  trade  in  Sa- 
vannah^ nqdef  the  firm  of  Edwin  Oairdner  &  co.;  and 
in  the  same  month,  Robert  Mitciiel  conveyed  his  one 
third  of  the  lots  in  question  to  Edwin  Oairdner  and 
John  Caig. 

About  the  same  time  it  was  agi'eed  between  the  house 
at  Charleston  and  that  in  Savannah  to  ti^ansfer  the  Sa- 
vannah prepay  to  the  firm  trading  at  that  place;  and 
Entries  to  that  efibct  were  made  in  the  books  of  both  com- 
panies; and  possesMiion  was  delivered  to  Edwin  Oairdner 
and  Co.  of  Savannah. 

Such  was  the  state  of  title  in  December,  1801,  wlicn 
the  deed  of  mortgage  bears  date. 

The  Plaintiflb  claim  the  whole  pi^iperty,  or;  it 
not  the  wh(rie,  five  sixths ;  because  they  suppose  Edwin 
Oairdner  to  have  been  equitably  entitled  to.  his  own 
third,  to  that  of  James  Oairdner,  and  to  half  of  the  third 
of  Robert  Mitchel.  But  for  this  claim  the  Court  is  of 
opinion  that  there  can  be  no  just  pretension,  be&uae 
he  did  not  affect  to  convey  by  virtue  of  the  power  fronr 
James  Oairdner-^e  did  not  affect  to  pass  the  interest  of 
Jaoies  Gteirdner,  but  to  pass  the  estate  of  John  Caig 
and  himself.  Consequently  the  power  of  attorney  may 
be  put  out  of  the  case,  and  the  conveyance  could  only 
operate  on  his  own  legid  or  equitAle  interest. 

Ih.law^  he  was  seized  under  the  original  deed,  and 
the  deed  from  Robert  Mitchel  of  one  undivided  moiety 
of  the  property. 

Under  flie  various  agreementaand  entries  on  the  books 
4if  tiie  firms  at  Charleston  and  Savannah  which  have 
been  stated,  his  equitable  interest  was  precisely  equal 
to  his  hgti  interest    In  law  and  equity  he  held  on^ 
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SBIBRAS  moiety  of  the  premises  in  question.    The  other  moiety 

&  OTHERS  was  in  John  Caig.    To  one  sixth  Caig  was  legally  entt** 

V.        tied  by  the  conveyance  from  Robert  Mitchel,  and  to 

CAiG  k  two  sixtlis  he  was  equitably  entitled  by  the  agreement 
MiTCHEi..  witli  Edwin  Gairdner  and  the  conseqoent  entiies  on  the 
-'■■■  books. 

Of  the  equitable  interest  of  John  Caigthe  mortgagees 
were  bound  to  take  notice,  because  the  purchaser  of  an 
equitable  interest,  purchases  at  his  peril,  and  acquires 
the  property  burdened  with  every  prior  equity  charged 
upon  it,  because  the  deed  itself  gives  notice  of  Caig's  ti- 
tle, an4  because  Caig  was  in  possession  of  the  property. 

The  mortgage  deed  of  December, '  1801,  could  not, 
then,  in  law  or  equity,  pass  more  than  one  moiety  of  the 
property  it  mentions. 

A  question  arises  on  the  face  of  the  deed  respecting 
the  extent  of  the  property  comprehended  in  it.  The 
PlaintifiTs  contend  that  both  lots  are  within  the  descrip- 
tion ;  the  Defendants  that  only  the  wharf  lot  is  conveyed. 

The  properly  conveyed  is  thus  described-^'^AIl  that 
''.lot'Of  land,  hduses  and  wharfs  in  the  city  of  Savannah 
**  as  is  particularly  described  by  the  annexed  plat,  and 
<«is  generally  known  by  the  nameof  Gairdner's  whar£'' 

The  plat  was  not  annexed,  nor  was  it  recorded  with 
the  deed.  It  is,  however,  filed  as  an  exhibit  in  the  cause, 
and  appears  to  be  a  plat  of  part  of  the  town  of  Savannah, 
including  the  lot  on  which  Gairdner's  wharf .  was,  and 
also  one  other  lot  belonging  to  the  same  persons,  which 
was  designated  as  No.  6,  and  which  does  not  adjoin  the 
property  on  which  tlie  wharves  are  erected. 

Tlie  words  descriptive  of  the  pi'opei-ty  intended  to  be 
conveyed  do  not  appear  to  the  Court  to  be  appKca- 
ble  to  more  than  the  wharf  lot.  The  word  «lot^'  is 
in  the  singular  number;  the  term  << houses''  is  satis- 
fied by  the  fact  that  there  are  houses  on  the  wharf 
lot ;  and  there  is  no  evidence  in  the  cause,  nor  any 
reason  to  believe  that  lot  No.  6  was  <<  generally  known  - 
^*by  tlie  name  of  Oairdner's  wharf.*'  The  Courts 
therefore,  cannot  consider  that  lot  as  comprehended 
within  the  conveyance. 
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The  moH;gaged  property  is  in  possession  of  the  Defen-  sAisaiiB 
dants^  Caig  and  Mitchel,  who  derive  their  title  thereto  k  othsiIi 
in  the  following  manner.  v. 

On  the  7th  of  January,  1802^  a  new  partnership  wias  mitchxb. 
formed  between  Gairdner^  Caig  and  Mitchel,  and,  by  ■> 

the  articles  of  co-partnery,  which  are  under  seal,  the  Sa* 
vannah  property  is  declared  to  be  stock  in  trade,  and  an 
entry  was  made  on  the  books  of  the  old  firm  transferring 
this  property  to  the  new  concern.  On  the  12th  of  the 
same  month,  the  co-nartnership  of  Gairdner  and  Caig 
was  dissolved. 

On  the  27th  of  July,  1802,  by  deeds  properly  executed, 
ohtf  third  ot  the  property  became  vested  in  John  Caig, 
and  one  other  third  in  Robert  Mitchel. 

On  the  Sd  of  November,  1802,  Edwin  Gairdner  be- 
came a  bankrupt;  and  this  bill  is  brought  by  his  mortga- 
gees and  assignees. 

The  claim  to  foreclose  is  resisted  by  Caig  and  Mit- 
chel, because,  they  say, 

ipt.  The  mortgage  was  not  executed  at  the  time  it 
bears  date,  but  long  afterwards,  and  on  the  eve  of  bank- 
niptcy. 

2d.  That  the  transaction  is  not  bona  fide,  there  being 
no  real  deb^  nor  any  money  actually  advanced:  by  tluD 
mortgagees. 

Sd.  That  the  mortgage  was  kept  secret,  instead  of  be* 
Ing  committed  to  record. 

4th.  That  the  whole  transaction  is  totally  variant  from 
that  stated  in  the  deed. 

They  therefore  claim  the  property  for  the  creditors  of 
Gairdner,  Caig  and  MitcheL 

1st  From  the  testimony  in  the  cause  it*  appears  that 
the  deed,  if  not  executed  on  the  day,  was  executed  about 
the  dayof  its  date;  and  that  Gairdner,  at  thft  time^wa* 
(believed  to  be  solvent. 

VOL.  va  « 
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8HIRBAS      HA.  It  appears,  also»  that  the  mortgsige  was  executed, 

tc  OTHERS  in  partf  to  secure  the  payment  of  money  actually  due  at 

V,        the  time,  and,  in  part,  to  secure  sums  to  be  advanced, 

cAio  k  and  to  indemnify  some  of  the  mortgagees  for  liaBUlties  to 
MiTCHEL.  be  incurred. 

Sd.  The  mortgage  is  dated  the  1st  of  December,  1801, 
and  was  recorded  in  September,  1 802. 

By  the  laws  of  Georgia,  a  deed  is  valid  if  recorded 
within  twelve  montlis ;  but  any  deed  reccrdiM)  within  ten 
days  after  its  execution  takes  prefirencc  of  deeds  not  re- 
corded within  that  time»  or  previously  on  tberecoitt. 

It  appears  to  the  Court*  that  neither  negligence,  nor 
that  fraud  which  is  inferred  from  the  met*e  fact  of  omit- 
ting to  place  a  deed  on  record,  can»  with  propriety,  be 
imputed  to  the  person  who  has  used  all  the  dispatch 
Which  the  law  requires.  If  subsequent  purchasers  with- 
out notice,  sustain  an  injury  within  the  time  alloM'ed  for 
recording  a  de^,the  injury  is  to  be  ascribed  to  the  law, 
not  to  the  individual  who*  has  complied  with  its  requisi- 
tion. 

In  this  case  the  subsequent  purchasers  might  have 
proceeded  to  record  their  deeds  within  ten  days,  and 
4iave  thereby  obtained  the  preference  they  claim,  but 
they  have  failed  to  do  so.  They  are  themselves  charge- 
able with  the  very  negligence  which  they  ascribe  to  their 
adversaries;  and,  were  they  to  be  preferred^  the  Court 
would  invert  the  well-  established  rule  of  lawy.and  post- 
pone, under  similar  circamstances,  a  prior  to  a  subse- 
quent deed. 

4tb.  It  is  true  that  the  real  transaction  does  not  ap- 
pear .on  the  face  of  the  mortgage.  The  deed  purports 
to  secure  a  debt  of  SOfiOOL  sterUng  due  to  all  the  mort- 
gagees. It  was  really  intended  to  secure  different  sums, 
due  at  the  time  fh>m  particular  mortgagees,  advances 
afterwards  to  be  made,  and  liabilities  to  be  incurred,  to 
an  uncertain  amount. 

It  is  not  to  be  denied,  that  a  deed,  which  misrepresents 
the  transaction  it  recites,  and  the  consideration  on  which 
it  is  executed,  is  liable  to  suspicion.    It  must  sustain  m 
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ri|^roo8  ezannination.  It  isr  certainly^  always  advisable  swirbis 
furiy  and  plainly  to  state  the  truth.  &  otR£B« 

V, 

But  if,  upon  investigationy  the  real  transaction  shall    caig  & 
^fear  to  be  fair,  though  somewhat  variant  from  that  mitchbl. 
winch  is  described,  it  would  seem  to  be  unjust  and  un-  —.-.«- 
precedented  to  .deprive  the  person  claiming  under  the 
deedf'Of  his  real  equitable  rights,  unless  it  be  in  favor  of 
a  person  who  has  been,  in  fact,  injured  and  deceived  by 
the  misrepresentation* 

That  cannot  have  happened  in  the  present  case. 

There  is  the  less  reason  for  imputing  blame  to  the 
mortgagees,  in  this  case,  because  the  deed  was  prepared 
by  the  mortgagor  himself,  and  executed  without  being 
inspected  by  them,  so  far  as  appears  in  the  case. 

It  is,  then,  the  opinion  of  the  Court  that  the  Pluntiffs, 
fihirras  and  others,  have  a  just  title,  under  their  mort- 
gage deed,  to  subject  one  moiety  of  the  lot,  or  parcel  of 
ground,  commonly  known  by  the  name  of  Gairdner's 
Wharf,  to  the  payment  of  the  debts  still  remaining  due 
to  them,  which  were  either  due  at  the  date  of  the  mort- 
gage,  or  were  afterwards  contracted  upon  its  faith,  ei* 
flier  by  advances  actually  made  or  incurred  prior  to  the 
receipt  of  actual  notice'  of  the  subsequent  title  of  the  De* 
fendants,  Caig  and  Mitchell  and  that  the  decree  of  the 
Circuit  Court  of  Georgia,  so  far  as  it  is  inconsistent 
with  this  opinion,  ought  .to  be  reversed. 

The/oUowing  is  the  decru  qflhis  Court 

This  cause  came  on  to  be  heard  on  the  transcript  of 
the  record,  and  was  argued  by  counsel/  On  considera- 
tion whereof,  it- js  the  opinion  of  this  Court,  that  the 
deed  of  mortgage  in  the  proceedings  nientioned,  and 
dated  on  the  1st  of  December,  1801,  is^  in  law,  a  valid 
conveyance  of  one  inoiety  of  that  kt  of  land,  houses 
and  Wharves  in  the  City  of  Savannah,  which  was  gen- 
erally known  by  the  name  of  Gairdner^s  Wharf,  being 
the  parcel  of  ground  lying  between  the  river  and  the 
street,  and  that  the  mort^igees  in  the  said  deed  men- 
tioned, are  entitled  to  foreclose  the  equity  of  redemption 
in  tBe  sud  mortgaged  property,  and  to  obtain  a  sale 
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SHIBB48  thereof,  «nd  to  apply  the  proceeds  of  the  said  sale  to  flia 

fc  0THEB8  payment  of  what  remains  unsatisfied  of  their  respecttve 

V.       de^tSy  which  were  either  dae  at  the  date  of  flie  mbrt- 

G^io  k    g9Lgd9  or  liave  been  since  contracted,  either  on  a(M:6ant 

MiTCHEX.  of  monies  advanced,  or  Irabilities  incurred  prior  to'thcte 

■  receiving  actual  notice  of  the  title  of  the  DeiendantSi 

John  Caig,  and  Robert  Mitchd.    And  the  decree  of  th^ 

Circuit  Court  for  the  District  df  fieorgia^  so  far  as  it  is 

inconsistent  ^th  this  opinion,  is  reversed  and  annulled^ 

and  in  all  other  things  is  affirmed ;  and  the  cause  is  re- 

manded  to  the  said  Circuit  Court  for  the  District  of 

Georgia,  that  furdier  proceedings  may  be  had  therein 

according  to  equity* 


SCHOONER  PAULINA'S  CARGO 
THE  UNITED  STATES. 

Feb.        15th. 


MstnU...WaMngton,  justice* 

The  sd  section  ERROR  to  the  Circuit  Court  fw  the  distriet  ot 

ofth^actoT    Rhode  Island* 

congress  of  the 

|M^  whIS7*  The  schooner  Paulina  and  cargo  were  seized  and  li- 
prohibited  the  belled  by  the  collector  of  the  port  of  Newport,  alleging 
Sent  of  goods  ^^*^  *^^  .cargo  wss  laden  on  board,  within  the  district  of 
from  one%n-  Newport,  between  the  1st  of  June  and  the  last  of  July 
Sw^^^T^ir '"  ^^  y*"***  ^®^^'  ***  ^^  night.season,  loithoiU  a  permit 
the'^"oi  a  "^^  from  the  collector f  and  without  the  inspection  of  the  proper 
TeMei  ladinj;  revenue  officers^  and  contrary  to  the  2d  section  of  the 
m^^rir^^*  ^^  ^^  Congress,  entitled  «  J9ln  act  in  addition  to  the 
^eniu^f^  ^*  Oct  eiUMcd  an  act  laying  an  embargo  on  all  ships  ami 
rfthe^crirf  '*  'vetsds  in  the  ports  and  harbors  of  the  United  States,  and 
obngressotthe  <<  the  scvtrol  octs  sfipptementafy  toereto,  and/or  ofktr  pwr* 
1808 "did  nS'  "  Z^^^'"  passed  the  %$th  o/Jprit,  1808;  and  contery  ta 
reqajrc  a  per- ^^  ^^^^  Hcction  of  the  octto regutote  the  coUecHmefdiMes, 
mit  to  ladi  any  ^c.  passod  the  fd  ofJUatcKf  1790.  In  the  District  Court 
SS^'ac*''  ^^'^  vessel  and  cargo  were  both  ordered  to  be  restored* 

ibfieitare  and 

e«co,  for  i*d-  had  leave  to  ameml  his  Ubel»  by  stating  tbat  nm  the.Wa> 


ideanncr 
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ton  of  Warwick  bayf  in  the  district  of  Rhode  Island,  at  sceooni^e 
a  place  called  the  FulUng  Mia  in  Warwick,  and  about  PAtliNVs 
120  fathoms  from  the  landing,  at  sundry  times^  between    cargo 
the  1st  of  June  and  the  last  of  July  in  the  year  1808,        v, 
the  articles  constituting  the  cargo  of  the  Paulina,  were  r.  states. 

trans-shiped  from  a  small  sloop  called  the  May^Jknvet — ^ 

into  the  schooner  Faulina,  without  the  intervcntion*nof  jng^thwtthe 
any  otlier  water  craft,  or  of  any  intermediate  landing, ^^ueofn.^ 
with  intent  to  be  transported  without  the  United  States,  cer;  the  only 
contrary  to  the  Sd  section  of  the  act  of  Congress,  enti-  SJ^Jyiiingbe. 
tied  <<  Jn  act  iuppUmtiitary  to  the  act  entitkd  an  act  lay-  me  the  dental 
ing  an  embargo  on  all  ships  and  vessels  in  the  ports  and^^ * 
harbors  of  the  VttUed  States,^*  passed  on  the  9th  of  Jaml^ 
arjf,  1808,  whereby  the  said  cargo  is  forfeited,  &c. 

The  words  of  the  2d  section  of  the  act  of  25th  of  April, 
1808,  voL  9,  p.  146,  are  <<  That  during  the  continuance  of 
the  act  «<  laying  an  embargo  on  all  ships  and  vessels  in  the 
<<  ports  and  harbors  of  the  United  States,  and  of  the  several 
<*  acts  supplementary  thereto,  no  ship  or  vessel  of  anj- 
<<  description  whatever,  other  than  those  described  io 
'^  the  next  preceding  section,  and  wherever  bound,  shall 
^'  receive  a  clearance,  unless  the  lading  shall  be  made 
«*  hereafter  under  the  inspection  of  tlie  proper  revenue 
**  officera,  subject  to  the  same  restrictions,  regulations, 
**  penalties  and  forfeitures,"  as  are  peovided  by  law  for 
<<  the  inspection  of  godds,  wares  and  merchandize  im- 
^  ported  into  the  United  States,  upon  w^hich  duties  are 
'<  imposed,  iany  law  to  the  contrary  notwithstanding/^ 

By  the  50th  section  of  the  act  of  2d  of  March,  1799, 
voL  4,  p.  360,  to  regulate  the  collection  of  duties,  &c. 
it  is  enacted  <<  that  no  goods^  wares -or  merchandize, 
«<  brought  in  any  ship  or  vessel  from  any  foreign  port 
'^  or  place,  shall  be  unladen  or  delivered  from  such  ship 
<<  or  vessel,  within  the  United  States,  but  in  open  day., 
^  that  is  to'  say,  between  the  rising  and  setting  of  the 
<^sun,  except  by  speclalJicense  from  the  collector  of 
a  the  port,  and  naval  officer  of  the  same,  (where  there 
<<  is  one)  for  that  purpose,  nor  at  any  time  without  a 
«  permit  from  the  collector,  and  naval  officer,  (if  any) 
<<  for  such  unlading  or  delivery;  and  if  any  goods, 
«^  wares  or  merchandize  shall  be  unladen  or  deliverecl 
«^  from  any  such  ship  or  vessel,  contrary  to  the  direc- 
'^tlons  afbresaid,  <»*  any  of  thero^  the;  master''  &c. 
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SCHOONER  «'  sftall  forfeit  and  pay,  each  and  severally^  the  sum  of 
padlina's  <.  400  dollars  for  each  offcncf},  and  shlJl  be  disabled 
CARGO  ^,  f^^^  holdinff  any  office  of  trust  or  profit  fop  a.  temi 
<<  not  exceeding  seven  years/'  «  and  all  goods,  wares 
^<  or  .merclandize^  so  unladen  or  delivered,  shall  become 
^  forfeited,  and  may  be  seized  by  any  of  the  officers  of 
<<  the  customs;*'  and  if  the  value  shall  exceed  400  doK 
lars,  the  vessel,  &c.  shall  be  sulyect  to  like  forfeiture  and 
seizure. 

By  the  8d  section  of  tlie  act  of  the  9th  of  January, 
1808,  (vol.  9,  p.  11)  it  is  enacted,  <<  That  if  any  ship  or 
u  vessel  shall,  during  the  continuance  of  the  act  to  which 
«<this  is  a  supplement,  depai-t  from  any  port  of  the 
<«  United  States  without  a  clearance  or  permit,  or  if  any 
<<  ship  or  vessel  shall,  contrary  to  the  provisions  of  this 
f*  act  or  of  the  act  to  which  this  is  a  supplement,  pro- 
«<  ceed  to, a  foreign  poft  or  place,  or  trade  with  or  put 
(« ((n  board  of  any  other  ship  or  vessd,  any  goods,  wares 
f'  or  merchanOau,  of  foreign  or  domestic  growth  or 
«<  manufacture,  such  ships  or  vessels,  goods,  wares  and 
^*  merchandi^f  shall  he  wluMy  forfeited  ,*'*  <<  and  the  mas- 
o  ter  or  commander  of  such  ship  or  vessd,  as  well  as 
<^  all  other  persons  who  shall  knowingly  be  concerned 
^<  in  such  prohibited  foreign  voyage,  sliall  each  respective- 
«fly  forfeit  and  pay  a  sum  not  exceeding  20,000  dol- 
i*  lars/'  «cc. 

The  Circuit  Court  affirmed  the  sentence  of  the  Dis- 
trict Court  so  far  as  it  decreed  the  restitution  of  the 
ves^  but  reversed  it  so  far  as  it  decreed  restitution  of 
the  car^  which  the  Circuft  Court  condemned. 

.  To  reverse  this  sentence  of  condemnation  the  present 
writ  of  error  Vas  sued  put  by  Simeoh  Jones,  the  owner 
and  Claimant  of  the  v^essel  and  cargo. 

On  the  20th  of  February,  1810,  videdimus  was  issued 
.  from  the  Supreme  Court  to  take  depositions  in  Rhode 
Isldnd,  which  was  executed  and  returned  on  the  l^th  of 
March. 

The  material  facts  appearing  upon  these  depositions 
were  that  the  former  owners  of  the  Paulina,  being  pre- 
vented by  the  einbargo  fr9m  using  their  vessel,  in  order 
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to  save  expence^y  took  her  into  Warwick  bay^  which  schooxer 
waa  near  the  residence  of  one  of  the  owners.    SKortly  paulhta's 
afterwards  they  sold  her  to  the  present  Claimant^  Jones^    cabgo 
who  caused  her  to  b&  piihlicly,  and  in  open  day,  laden        x\ 
by  means  of  the  sloop  May-flower,  which  was  a  little  v.states. 

vessel  of  15  tons  burthen,  whose  usual  business  it  was  to 

carry  goods  from  Providence  to  Warwick  and  East 
Greenwich.  That  he  thus  caused  her  to  be  laden  in  the 
expectation  that  the  embargo  would  be  very  shortly 
taken  off.  There  was  also  some  evidence  tending  to 
excite  suspicion  that  the  intention  was  to  evade  the  em 
bariero. 

PiTKiN^,  Jot  the  Plaintiff  in  Error. 

Neither  this  vessel  nor  cargo  were  liable  to  forfeiture 
under  either  of  the  laws  mentioned  in  the  libeL 

1.  As  to  Clie  2d  section  of  the  act  of  the  25th  of  April. 
1S08,  fvol.  9,  p,  ±^6*J  It  has  been  uniformly  decided 
in  all  the  Circuit  Coui-ts,  that  this  section  does  not  im- 
pose a  forfeiture  of  either  the  vessel  or  cargo.  In  the 
present  case  Judge  Cuslilng  condemned  the  cargo,  nor 
under  this  section,  but«  under  tiie  ftd  action  of  the  act 
of  the  9th  of  January,  1808,  which  prohibits  the  trans- 
shipment. The  only  fienalty  fbr  lading  the  vessel  with- 
out the  inspection  of  a  revenue  officer,  is  the  i-efusal  of 
a  clearance.  Tlic  2d  section  of  the  act  of  the  25th  of 
April  does  not  i*efer  to  the  50th  section  of  tbe  collection 
law,  but  to  the  5S<lf  54th  and  55th  sections,,  which  apply 
to  the  duties  of  inspectors,  and  provide  for  their  due 
execution  by  penalties,  but  they  contain  no  regulation 
whereby  either  the  vessel  or  cargo  can  be  forfeited. 
The  consti*uction  contended  for  by  the  government  is 
contrary  to  the  spirit  of  tlie  embargo  system.  Nothing 
had  been  before  said  i*especting  the  lading  of  a  vessel. 
She  might  lade  as  she  pleased,  and  might  go  to  sea  upon 
giving  bond,  &€•  This  act  is  the  fii'St  which  regulates 
Uie  lading. 

The  object  of  the  embargo  was  to  prevent  foreign 
voyages.  The  provision  that  the  lading  should  be  un- 
der the  inspection  of  a  revenue  officer,  was  intended  to 
enable  the  collector  to  judge  from  the  nature  of  the  car- 
go whether. it  was  intend^  for  a  foreign  voyage:  and 
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8CH<»ojf|fim  if  be  should  be  of  that  opiiiioD»  he  was*  by  the  samelawi 
YAri^LiNA's  authoriseil  to  detain  the  veasscl  until  the  pleasure  of  the 
cAKGo     Presid'^nt  shquld  be  known.    The  object  of  the  legislsr 
V.        ture  was  completely  answered  by  denying  a  clearance^ 
u.sTATBs.  aiid  thereby  preventing  the  vessel  from  going  to  sea,  in 
■    ■  case  she  had  taken  in  her  lading  without  the  inspection 
oC  a  revenue  officer.    It  was  not  intended  to  prevent  the 
owner  from  using  his  vessel  as  a  store-house  without  a 
permit^  or  from  putting  goods  on  board  without  the  in- 
spection of  an  officer. 

That  this  was  the  undei*standing  of  the  legislature 
upon  the  subject  is  evident  from  the  act  of  the  9th  of 
January^  1809^  usually  called  the  enforcing  acU  the  2d 
section  of  which  CvoL  9,  p.  186  J  requires  a  permit^  and 
prohibits  the  lading  of  any  vessel  wiUiout  one,  and  with- 
out the  inspection  of  a  revenue  officery  all  which  would 
have  been  necessary  if  the  law  was  the  same  before. 

2.  As  to  the  Sd  section  of  the  act  of  the  9tb  of  Janua- 
ry, ±SOS,  fvoL  9,  p.  11 J  the  supposed  violation  of 
which. is,  by  the  amendment  of  the  libel,  made  a  ground 
iV/r  the  claim  of  condemnation  of  the  cargo,  it  docs  not 
apply  to  a  lading  or  trans-shipment  in  port. 

The  objects  of  this  law  were  three: 

1.  To  prevent  a  vessel  from  departing  without  a 
clearance. 

2.  To  prevent  her,  after  having  obtained  a  clearance^ 
from  going  to  a  foreign  port;  and 

3.  To  prevent  her,  after  clearance,  fi'om  taking  in 
goods  at  sea. 

It  does  not  contemplate  an  act  done  in  port.  The 
expression  «  such  proMlnid  foreign  voyagCt^^  shews  that 
ti&e  legislature  were  contemplating  foreign  voyages  only, 
and  not  merely  the  lading  of  a  vessel  in  port.  There 
M'ere  many  ports  in  w|uch  a  vessel  could  not  bo  laden 
but  by  the  intervention  of  lighters.  It  cannot  be  sup* 
posed  that  the  legislature  meant  to  prohibit  all  lading 
Jeit  those  ports.  The  act  of  25th  of  April  has  an  express 
exception  in  favor  of  all  vessels  then  laden>  withaut  re^ 
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gird  to  the  manner  of  th^ir  lading;  so  also  has  the  act  schoomxb 
bf  the  9th  of  Janaary,  1809.  pahliita^s 

CAJELGO 

Dajllas^  attorney  of  the  United  States  for  the  District       v. 
of  PennsylvaniUf  contra.  v.states. 

Penal  laws  are  to  be  construed  according  to  their 
jdain  intent.  No  construction  ouglit  to  be  given  which 
would  defeat  the  object  of  the  law. 

1.  As  to  the  claim  of  forfeiture  under  the  2d,  section 
of  the  act  of  the  25th  of  Aprils  190S,  and  the  5eth  sec*' 
tion  of  the  collection  law. 

Let  us  consider  what  was  the  previous  law — ^the  Inis- 
chief  intended  to  be  remedied ;  and  the  remedy  intended 
to  be  iippliedl 

1.  As  to  the  previous  law*  The  first  embargo  law^ 
of  the  22d  of  December^  1807,  fvol.  9*  p.  7  J  i*eqilired 
bonds  from  registered  and  sea-letter  vessels  only,  con- 
ditioned to  reland  their  cargoes  in  the'li^tiited  States. 

The  second  embargo  law,  of  January  9th,  1808,  fvoL 
9,  p.  ±0J  required  vessels,  licensed  for  the  coasting 
trade,  to  give  a  similar  bond;  and  those  licensed  for  the 
fisheries,  or  whose  employment  had  been  uniibimly  con- 
fined to  riverSf  hays  and  smiiids,  were  to  give  a  generxd 
bond.  It  also  forfeited  the  vessel  and  cargo  if  she  de- 
parted without  a  clearance  or.  permit,  or  proceeded  to  a 
foreign  place,  or  traded  with,  or  put  goods  on  board 
any  other  vessel,  or  if  (being  a  foreign  ship)  she  took 
in  a  cargo. 

2.  The  mischief  intended  to  be  remedied,  was,  tliat 
there  was  no  provision  for  comjiclling  vessels  which 
wera  confined  to  bays,  &c.  to  take  a  clearance^  and 
give  a  manifest  of  their  cargoes,  and  to  produce  a  cer- 
tificate of  relanding  them  in  the  United  States.  Nor 
any  provision  for  inspecting  the  lading  of  vessels. 

3.  The  remedy  provided  by  the  legislature  was,  to 
{HTohibit  all  bay  craft,  &c.  from  departing  from  a  dis- 
trict without  having  obtained  a  clearance,  and  deliver* 

VOL.  Vlf.  • 
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icaooiTBB  ing  a  manifest  of  their  cargoes  f  and  to  require  a  cer^ 
tAVLXSA's  tificate  6f  the  relanding  of  the  cargo  within  the  hay,  &c. 

CAKGO 

V.  And  to  prohibit  all  other  vessels  from  receiving  a 

V.STATE8*  cleanuice»  unless  the  lading  should  be  made  under  the 

— ^ inspection  of  the  proper  revenue  officers,  subject  to  the 

same  restrictions f  reguloHons,  penaUies  and  frnfeiiureSf  as 
are  providcji  by  law  far  the  inspection  of  goods,  wares 
and  merchandixe,  imported  into  tlit  United  States,  upon 
which  duties  are  imposed. 

We  are  thus  referred  expressly,  in  a  case  of  lading 
for  exportation,  to  the  rule  of  a  case  of  importing  to  un- 
lade. 

There  is  no  case  of  inspection  of  lading,  but  for  the 
benefit  of  drawback,  which  is  a  case  of  ex-portation  and 
not  tm-portation,  and  is  therefore  out  of  the  reference. 
The  penalties  and  forfeitures  apply  to  a  relanding,  or 
to  not  producing  a  certificate  of  relanding,  and  not  to 
the  lading. 

We  are  therefore  to  adopt  the  restrictions,  l*egula« 
tions,  penalties  and  forfeitures  of  the  import  law,  mu- 
tatis amitandis. 

Under  that  law,  goods  must  be  «n-laden  in  the  day 
time. 

Under  this,  they  must  be  laden  in  the  day  time,. 

Under  that,  there  must  be  a  permit  to  ufi-lade. 

Under  this,  there  must  be  a  permit  to  lade. 

Under  that,  the  nn*lading  must  be  under  the  inspec- 
tion of  a  revenue  officer. 

Under  this,  the  lading  must  be  under  the  like  inspcc- 
tion^ 

Under  that,  goods  un-laden  without  permit,  are  for- 
ited. 

Under  this,  they  are  forfeited  if  laden  without  permit 
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If  the  legislature  meant  thisj  it  is  well;  if  tbey  did  schooiter 
not^  there  is  no  meaning  in  the  sentence;  nothing  upon  TAVLak*s 
which  the  reference  can  operate.    That  this  is  the  true    ca&qo 
construction  of  the  act  appears  from  the  provisions       v. 
made  by  the  legislature  in  pari  mattria  in  the  act  of  the  u.states* 

SHh  of  January^  1809^  voL  9,  p.  186»  where  the  same  

ideas  are  expressed  in  different  language. 

2.  As  to  the  claim  of  forfeiture  under  the  8d  section 
of  the  act  of  January  9th»  1808.    fVoL  9»  p.  lO.J 

±^  What  was  the  previous  law?  1.  An  embargo  had 
been  laid  on  all  American  vessels^  but  no  penalty  was 
inilicted.  2.  Fomgn  vessels  might  sail  in  ballast  and 
with  the  goods  then  on  board.  8.  Bonds  were  to  be 
given  by  registered  and  sea-letter  vessels  only^  not  to 
violate  the  embargo. 

2.  What  was  the  mischitf  to  be  remedied?  1.  Ameri- 
can vessels  might  slip  away  without  clearance  or  per- 
mit. 2.  Registered  and  sea-letter  and  licensed  vessels 
might  go  to  foreign  places.  '5.  Or  might  trade.  Or  4. 
might  put  goods  on  board  another  vessel. 

8.  What  was  the  remedy  provided?  i.  That  licensed 
and  fishing  vessels  should  give  bond.  2.  That  no  ves- 
sel  shoulfi  sail  without  a  clearance  or  permit  3.  That 
no  vessel  should  proceed  to  a  foreign  place.  4.  That 
no  ship  should  trade  with  another;  and  5.  That  no  ves- 
sel should  trans-ship  goods,  under  the  penalty  of  the 
forfeiture  of  the  goods. 

The  fact  is  not  denied  that  the  Paulina  took  in  her 
lading  witliout  a  permit,,  and  without  the  inspection  of 
a  revenue  officer,  and  that  it  was  trans-slupped  from 
the  May-flower. 

She  is  then  within  the  letter  of  the  law,  and  we  say 
she  was  also  within  the  spirit  and  meaning. 

The  circumstanccGi  also  show  that  the  intention  was 
to  violate  the  embai*go;  ahd  the  provisions  of  the  law 
were  intended  to  punish  that  intention  when  it  should 
be  manifested  by  cel*tain  acts. 
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9CH00KSB     FiTKiiYi  in  reply. 

PAUXiINA'S 

CABGO  The  words  of  the  2d  section  of  the  act  of  the  S5th  of 
V.        April  81%  <<  subject  to  the  same  rtsiriciMMf  &c.  as  are 

ir.8TAT£9.  provided  by  law  for  the  iiupecfion. of  goods  imported. 

———-«>  if  we  are  to  be  guided  by  the  grammatical  construction 
of  the  sentence,  the  revtn'ue  officer^  beine  the  last  ante* 
cedent,  are  to  be  subject  to  the  same  restrictionB,  regu- 
lations, penalties  and  forfeitures,  &c.  But  if  the  lading 
is  to  be  subject  to  the  restrictions,  &c.  it  is  only  to  I^ 
subject  to  the  restrictions,  &c.  respecting  the  insftdion 
of  goods  .imported.  We  are  not  referred  to  the  law 
respi'cting  the  necessity  of  a  fennii.  And  there  was 
no  reason  for  a  permit  to  lade.  The  permit  was  evi- 
dence that  the  duties  had  been  paid  or  secured,  upon 
goods  imported.  But  as  there  were  no  duties  to  be 
paid  upon  goods  exported,  no  such  evidence  was  re- 
quired, and  a  permit  w^ould  have  been  useless. 

Fiebniary  %Uty  M  thejvdges  beiiig  presentf 

Marshall,  Chief  Justice,  delivered  the  opinion  of 
the  court  as  follows: 

The  libel  in  this  case,  sia  amended  in  the  Ciixuit 
Court  for  the  District  of  Rhode  Island,  claims  the 
schooner  Paulina  and  her  cargd  as  forfeited  under  the 
3d  section  of  the  act  supplementary  to  the  «act  laying 
^n  embargo,  and  under  the  2d  section  of  the  act  in  ad* 
dition  10  the  original  embargo  act  and,  its  several  sup- 
plrmenls,'  and  under  the  50th  section  of  the  act  regu- 
lating the  collection  of  duties  on  imposts  and  tonnage. 

In  the  District  Court  both  vessel  and  cargo  were  ac- 
quitted ;  but  in  the  Circuit  Couil  the  cargo  was  con- 
demned. 

In  consii*uing  these  laws,  it  has  been  truly  stated  to 
be  the  duty  of  the  court  to  effect  the  intention  of  the 
legislature;  but  this  intention  is  to  be  searched  for  in 
tlie  words  which  the  legislature  has  employed  to  con- 
vey it  The  legislature  has  declared  its  object  to  be  to 
lay  an  embargo  on  the  vessels  of  the  United  States, 
and  to  prevent  the  transportation  of  any  article  what- 
ever from  the  United  States  to  any  foreign  port  or 
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place;  and  therefore  such  transportation  is  prohibited,  scuookeb 
To  prevent  evasions  of  this  lawy  certain  acts  which  do  paulina^s 
not  in  themsclvos  amount  to  a  breach  of  the  embargq^    cargo 
but  which  may  lead  toiit,  have  been  successively  pro-        v. 
hibited  under  such  penalties  as  the  wisdom  of  Congress *v.  states. 
has  prescribed.    Those  acts  become  criminal  and  sub-  ..^ 

jcct  the  pf  i*son  to  such  punishment  as  the  law  inflicts^ 
In  ascertaining  what  they  are^  the  court  must  search 
for  the  intent  of  the  legislature,  guided  by  those  rules 
which  the  wisdom  of  ages  has  sanctioned. 

But  should  this  court  conjectui*e  that  some  other  acU 
not.  expressly  forbidden,  and  which  is  in  itself  the  mere 
exercise  of  that  priwer  over  propcSrty  which  all  men 
possess,  might  also  be  a  preliminary  step  to  a  violation 
of  ^he  law,  and  ought  therefore  to  be  punished  for  the 
purpose  of  effecting  the  legislative  intention,  it  would 
certainly  transcend  its  own  duties  and  powers^  and 
would  create  a  rule  instead  of  applying  one  already 
made.  It  is  the  province  of  the  legislature  to  declare, 
in  explicit  terms,  how  far  the  citizen  shall  be  restrain - 
9}d  in  the  exercise  of  that  power  over  property  which 
ownership  gives;  and  it  is  the  province  of  Hit  court'  to 
apply  the  rule  to  the  case  thus  explicitly  described — 
not  to  some  other  case  which  judges  may  conjecture  to 
be  equally  dangerous. 

The  fact  made  out  in  the  present  case  is  this: 

The  Paulina,  a  registered  vessel,  lying  in  the  common 
anchorage  ground  of  Warwick  bay,  in  the  district  of 
Rhode  Island,  about  two  hundred  fatlioms  from  the 
shore,  i-cceived  her  cargo  from  the  May-flower,  a 
small  vessel  of  fifteen  tons  burthen,  accustomed  to  ply 
between  Providence  and  Newport  The  lading  of  the 
Paulina  was  continued  in  opeh  day  for  seversd  weeks, 
but  not  under  the  jnspection  of  a  revenue  officer.  When 
her  cargo  was  nearly  on  board^  she  was  .seized  and  li- 
belled as  having  violated  the  acts  of  Congress  which 
have  been  mentioned. 

The  question,  will,  it  is  conceived,  be  the  more  clear- 
ly understood,  if  we  consid^  the  laws  in  the  order  in 
which  they  were  passed,  and  inquire,  first,  whether  the 
Sd^section  of  the  supplementilry  act  }ias  been  violated. 
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scHOoiTBii  In  pursuing  this  inquiry^  it  is  essential  to  examine  how 

PA VJLiirA*s  far  fading  a  vessel  under  the  circumstances  oif  the 

CARGO    Paulina,  was  prohibited  by  the  original  and  supple- 

V.        mentary  acts  without  taking  into  View  any  subsequent 

tr.sTATES.  act  of  Congifss. 

The  original  act,  passed  on  the  22d  of  I)ecember, 
1807,  lays  an  embargo  on  all  vessels  bound  to  foreign 
ports,  and  direct^  that  no  clearai)ce  be  furnished  to 
such  vessel.  The  2d  section  directs  that  befoi*e  a  re-, 
gistered  vessel  shall  receive  a  clearance  for  a  port  in 
the  United  States,  a  bend  shall  he  given  with  a  con* 
dition  that  the  cargo  shall  be  relanded  in  some  port  of 
the  United  States,  dangers  of  the  seas  e/;cepted. 

Tiiis  act  contains  no  provision  applicabfe  to  the 
lacding  of  any  vessel  whatever,  or  to  licensed  vessels^ 
nor  does  it  inflict  any  forfeiture  or  penalty  on  vessels 
w  hich  should  depart  without  a  cleai'andc. 

The  incompetency  of  this  act  to  effect  its  object 
could  not  be  long  unobserved.  It  was  soon  perceived 
that  foreign  b'ade  might  be  can-ied  on  by  licensed  ves^. 
sels,  and  that  further  regulations  respecting,  registered 
vessels  would  also  be  necessary. 

On  thq  9th  of  Januai-y,  1808,  the  SMpplemental  act 
was  passed. 

The  first  section. directs  that  bonds  shall  be  given  on 
the  part  of  vessels  licensed  for  the  coasting  trade,  con-, 
ditipned  not  to  proceed  to  any  foreign  port  or  place, 
and  to  reland  the  cargo  in  some  port  of  the  United 
States. 

The  second  section  contains  a  pi*oviso  declaring  that 
it  shall  be  sufficient  for  the  ownci's  of  vessels  of  the  de- 
scription of  the  Mayrflower,  to  give  bond  with  a  condi- 
tion not  to  be  employed  in  any  Jin-eigii  trade. 

This  review^  of  the  prohibitions  contained  in  the  ori- 
ginal, and  supplementary  embargo  acts,  was  necessary 
to  a  complete  understanding  of  the  3d  section  of  the 
supplemental  act  which  is  the  section  supposed  by  the. 
libellants  to  comprehend  the  present  case 
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That  section  is  in  these  word^:  .sdHooNEB 

PAULINA'S 

w  And  be  it  further  enartcd,  That  if  any  ship  or     cargo 
vessel  shall)  during  the  continuance  of  tlie  act  to  which        v. 
this  is  a  supplement,  depai-t  fi-om  any  port  of  the  Uni-  v.8Tat£9. 

ted  States,  without  a  clearance  or  permit,  or  if  any  ship  _ : 

or  ve^el  sball,  contrary  to  the  provisions  of  this  act, 
or  of  the  act  to  which  tliis  act  is  a  supplement,  proceed 
to  a  foreign  port  or  place,  or  trade  with  or  put  on 
board  of  any  other  ship  or  vessel  any  goods,  wares^  or 
merchandize,  of  foreign  or  domestic  gi'owth  or  manu* 
facture,  such  ships  or  vessels,  goods,  wares  and  mer- 
chandize shall  be  whoDy  forfeited,"  &c. 

Tliis  section  contemphites  three  distinct  transactions. 

1.  A  departure  from  any  port  of  the  United  States 
without  a  clearance  or  permit. 

2.  Cpntrary  to  tlie  provisions  of  the  original  or  sup- 
plementary acts  to  pi*occed  to  a  foreign  port  or  places 
or, 

S«  To  trade  with  or  put  on  board  any  other. ship  or 
vessel  any  goods,  wares  or  merchandize. 

The  offence  last  described  is  supposed  to  have  been 
committed  by  the  Paulina. 

Nothing  can  be  more  apparent  than  that  liie  legisla- 
tore  could  not  have  intended  to  prohibit  any  pei^son 
from  putting  a  cargo  on  boai*d  a  vessel  of  any  descrip- 
tion. 

1.  The  coasting  trade  was  still  lawful,  and  might  bo 
canned  on  by  eitlier  registered  or  licensf.d  vessels;  cob^ 
sequently  any  vessel  might  be  latien  f6r  that  purpose. 

2., There  is  no  direct  prohibition  to  lade  a  vessel 
with  any  articles  whatever. 

3.  There  are  provisions  :in  subsequent  laws  on  the 
same  subject  which  regulate  ilft  manner  of  lading  vca* 
sels  in  order  to  entitle  them  to  a  cleai<ance;  which  pro- 
visions are  entirely  incompatible  with  the  idea  that  all 
lading  was  prohibited. 
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RCUooxER     With  a  view  to  this  principle  the  section  must  be 
PAULINA'S  construed. 

CARGO 

t-  The  first  inquiiy  which  presents  itself  to  the  mind  is 

.'AXES,  this:    Do  the  wonls  <*  contrary  to  the  proyisions  of 
— '  this  act  or  of  the  act  to  which  this  act  is  a  supplement,'^ 

limit  and  restrain  both  the  succeeding  members  of  the 
sentence,  or  only  the  first  of  them?  Are  tliey  applica- 
ble only  to  <«  proceeding  to  a  foreign  port  or  place,^* 
or  also  to  <'  trading  with  or  putting  on  board  any  othei^ 
ship  or  vessel  any  goods,  wai'es  or  merchandize.'* 

li;  the  sentence  be  construed  literally  and  grammati- 
cally, the  introductory  words  which  have  been  stated, 
are  attached  to  all  the  offences  afterwards  described. 
The  departure  without  a  clearance  under  any  circum- 
stances, is  an  oQence.  The  circumstances  of  the  depar- 
ture do  not  affect  the  case.  But  to  render  the  fact^  af- 
terwards enumerated  criminal,  they  must  be  committed 
under  circumstances  described  in  the  law.  «  IS  any 
ship  or  vf  sscl  shall,  conti^ai'y  to  the  provisions  of  this 
act,  or  of  the  act  to  which  this  is  a  supplement,  proceed 
to  any  foreign  port  or  place,  or  trade  .with,  or  put  on 
board  of  any  other  ship  or  vessel,'*  &c.  *<such  ships  or 
vessels,  goods,  wares,  and  merchandize,  shall  be  wholly 
forfeited."  The  connection  bet^'een  the  different. parts 
of  this  sentence^  is  inseparable.'  There  is  nothing  to 
disjoin  them.  The  nominative  to  the  verbs,  "proceed," 
« trade  with,**  and  «  put  on  board,**  is  the  samel'  It  is 
^ot  repeated,  but  is  to  be  found  in  the  first  part  of  the 
sentence,  and  must  be  taken  in  the  same  sensed  and  with 
the  same  quklifications.  The  relative  «  such,'*  in  that 
part  of  the  sentence  .which  inflicts  the  forfeiture,  infers 
to  the  siiip  or  vessel,  which  contrary  to  the  provisions, 
&c.  shall  have  done  any  one  of  the  acts  described. 

If  this  be  the  literal  construction  of  the  sentence,  it  is 
rstill  more  appiarantly  its  real  meaning. 

If  the  words, « trade  with,  or  put  on  board  any  other 
ship  or  vessel,*'  be  not  Htnited  by  the  words  ^*  contraty 
to  tlie  provisions  of  this  act,  or  of  the  act  to  which  this 
act  is  a  supiilement,**  they  would  not  only  prohibit  a 
vessel  from  ladihg,  bftt  ftom  unlading  in  a  manner, 
which  is  frequent^  and  perfectly  ihnocent    There  are 
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many  ports  in  the  United  States^  who89^  ^taation  re-  9CHOoirEtt 
quires  that  a  sea  vessel  should  stop  at  a  i?i»nsiderable  nirxiM  a's 
distance  from  the  place  for  which  she  is  destined,  and,  cargo 
copvey  part  of  her  cargo  in  lighters  or  river  craft,  to  v. 
the  place  of  destination.  Under  such  circumstances,  to  u.states.. 
load  or  unload,  would  ampnnt  to  a  forfeiture.  But  such  «««— -•— ^ 
was  not  the  intention  of  the  legislature. 

Most  apparently,  then,  both  the  letter  and  the  spirit 
of  the  law  mjast  be  disregarded;^  or  it  must  be  admitted 
that  the  « trading  with,  or  putting  on  board,'^  that  is 
rendered  culpable,'must  be  such  a  trad^ig  with,  or  put- 
ting on  board,  as  is  « contrary  to  the  provisions"  of 
the  original  or  supplementary  act. 

The  subsequent  words  of  the  section  imposing  a  pe- 
nalty of  from  one  to  twenty  thousand  dollars  on  the  of- 
fence, tend  still  further  to  illustrate  and  confirm  this 
construction.  They  are  <<  the  master  or  commander  Of 
such  ship  or  vessel,  as  well  as  alL  other  persons  who 
shall  knowingly  be  concerned  in  such  prohibited  fo« 
rejgn  voyage,  shall  forfeit  and  pay,''  &c. 

The  master  or  commander  of  the  <^  ship  or  vessel*' 
described  in  this  part  of  tlie  sentence,  would  seem  to 
be  the  master  or  commandef*  of  any  ship  or  vessel 
which  had  committed  any  one  of  th^  offences  previous- 
ly described.  '  If  thts-be  true,  it  is  difficult  to  resist  the 
opinion  that  the  words  *^  as  well  as  all  other  persons 
who  shall  knowingly  he  Qoncemed  in  such  prohibited 
foreign  voyage"  were  considered  by  the  legislature  as 
applicable  to  all  the  voyages  previously  prohibited. 
Consequently  the  legislature,  at  the  time,  supposed 
themselves  to  be  puuishing  foreign  voyages  only. 

Tlie  Paulina  having  committed  no  offence  by  taking 
her  cargo  on  boicvd,  unless  she  "incurred  the  penalties 
of  the  law  by  receiving  it  from  the  May-flower,  the 
sentence  will  now  be  examined  with  a  view  to  this 
question.  Is  the  employment  in  this  way  of  a  vessel 
whose  business  is  confined  to  the  rivers,  bays  and 
sounds  within  the  jurisdiction  of  the  United  States^  a 
forfeiture  of  the  vessel  and  cargo? 

VOL.  vn*  10 
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ifCBPOiTBR     The  bond  given  by  such  vessel  is  that  she  will  UiA 
PAULINA'S  be  employed^  any  foreign  trade. 

CAKGO 

V.  This  exemption  from  the  necessity  of  relanding  the 

V.8TATE8.  cargOy  proves  the  intention  of  the  legislature  that  such 

I    cra^  might  be  employed  in  lading  vessels.    This  em« 

ployment  is  net  contrary  to  the  provisions  of  either  the 

original  or  supplemental  act. 

If,  then,  the  May-flower  had  trans-shipped  her  cargo 
in  the  port  in  which  she  was  laden,  it  is  apparent  that 
no  part  of  the  law  would  have  been  violated. 

.  The  section  under  consideration  inflicts  forfeiture  on 
any  ship  or  vessel  which  shall  depart  from  any  port  of 
the  United  States  without  a  clearance  or  permit. 

If  by  law  this  would  produce  a  forfeiture  of  the  cargo 
•vhen  on  board  the  PauUna,  it  is  to  be  inquired  whether, 
under  this  libel,  the  fact  of  her  having  passed  out  of 
one  port  into  another  without  a  clearance  or  permit,  is 
examinable. 

The  libel  charges  the  simple  fact  of  ti*ans-shipment^ 
without  allejging  the  only  circumstance  which  could 
render  such  trans-shipment  criminal.  The  question, 
then,  of  a  departure  from  the  port  of  Providence  into 
that  of  Newport  is  not  brought  before  the  court  it 
does  indeed  appear  in  the  evidence  that,  in  consequence 
of  an  opinion  among  the  revenue. officers,  as  well  as 
others,  a  clearance  in  such  a  case  was  not  requi- 
site— the  May-flower  carried  a  considerable  part  of  her 
cargo  to  the  Paulina  wrthout  having  obtained  permits. 
But  the  court  cannot  notice  this  fact  unless  the  prose- 
cution had,  in  some  degree,  been  founded  upon  it. 

It  is,  then  the  opinion  of  the  majority  of  the  court 
that,  as  this  case  stands,  the  sentence  cannot  be  sus- 
tained under  the  Sd  section  of  the  act  of  January,  1808. 
No  opinion  is  given  on  the  construction  of  that  act  in 
a  case  of  trans-shipment  from. a  vessel  which  has  actu- 
ally passed  from  one  district  to  anotiier  without  a  clear- 
ance. 

The  libel  also  claims  a  forfeiture  under  the  dOth^ser^ 
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tion  of  the  coUection  law»  and  under  the  ItA  section  of  schoohbr 
t)ie  act  commonly  called  the  additional  act  vauuita's 

CABQO 

It  has  been  very  truly  observed  that  the  collection       v. 
law  IB  in  itself  totally  inapplicable  to  the  case,  and  can  u^sta^es. 
only  be  relied  on  for  the  purpose  of  explaining  the  2d  ..—..—.. 
section  of  the  additional  act  which  refers  to  the  collec- 
tion lawr 

The  oper^ve  words  of  the  2d  section  are  ^«  No  ship 
or  vessel  shall  receive  a  clearance  unless  the  lading 
cJhall  be  made  hereafter  nnder  the  inspection  of  the  pro- 
per revenue  officers  subject  to  the  same  restrictiond, 
regulations,  penalties  and  forfeitures  as  are  provided 
by  law  fo'r  the  inspection  of  goods,  wares  and  merchan- 
dize imported  into  the  United  States  upon  which  duties 
afe  imposed/^ 

Uad  the  sbntence  terminated  with  the  word  ^'  officers/' 
It  is  fulmitted  that  its  Only  operation  would  have  been 
10  exclude  from  a  right  to  a  clearance  a  vessel  laden 
in  a  difTerent  manner  from  that  which  the  act  pre- 
scribes. The  doubt  grows  out  of  the  residue  of  the 
sentence. 

This  section  docs  not,  in  terms,  refer  to  the  50th 
section  of  the  collection  law*  Whether,  in  strict  gram- 
matical construction,  the  adjective  «<  subject* '  agree 
with  and  refer  to  the  words  «•  lading/^  <«  inspection'' 
or  «  officers,'*  still  the  <<  restrictions,  regulations,  pen- 
alties and  forfeitures"  which  are  inflicted,  are  those 
which  are  provided  by  law  for  the  impecHon  of  goods, 
not  those  which  are  provided  by  law  for  unlading  them. 
The  word  inspection  is  the  governing  word  which  ex- 
plains the  meaning  of  the  sentence;  and  the  provisions 
for  the  inspection  of  goods  contain  restrictions,  regula*  ^ 
tions,  penalties  and  forfeitures;  but  they  do  not  affi^t' 
the  cargo. 

It  Is  difficult  to  read  tlie  sentence  without  being  im- 
prenwd  with  the  opinion  that  the  sol^  penalty  intendefi 
by  the  legislature  was  the  denial  of  a  clearance.  This 
mil  strike  any  person  as  the  principal  object  of  the 
clause.  What  follows  is  expressed  with  some  confusion 
and  would  not  seem  to  constitute  tlie  most  essisntial  part 
of  the  sentence.    It  cannot  be  believed  that  the  legisla- 
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fCHOpim  ture  could  intend  to  inflict  so  heayy  a  forfeiture  ^undev 

f>Aui.iNA*8  such  cloudy  and  ambiguoua  terms.   The  natiural  as  well 

CABGo    as  usual  course  would  be  to  inflict  the  forfeiture  in  di-, 

V.        rect  and  substantive  tennsj»  not  by  way  of  loose  uncer- 

v.sTAfEs.  tain  refer^ce. 


But  if  this  section  be  construed  as  the  libeDants  con- 
strue it»  tlien  if  the  value  of  8400  be  put  on  board  a 
vess^U  not  only  the  goods  so  put  on  bo'ardy  but  the  ves- 
sel itself  shall  be  foHeited.  For  what  purpose,  thent 
direct  that  she  shall  not  receive  a  clearance?  The  legis* 
lature  can  scarcely  be  suspected  of  making  k  solemn 
regulation  which^  in  terms,  forbids  its  officers  to  grant 
a  clearance  to  a  vesseli  which  veasd  is,  by  the  same 
sentences  confiscated. 

It  is  the  decided  opinion  of  the  court,  that  no  fo<*- 
feiture  is  incurred  under  this  section  of  the  act. 

The  majority  of  the  court  is  of  opinion  that  the  sen- 
tence of  the  Circuit  Court,  condemning  the  cargo  of  the 
Paulina,  is  erroneous  and  ought  to  be  revei'sed. 

The  court  certified  that  there  was  probable  cause  Of 
seizure. 

The  Chief  Justice  observed  that  three  of  -the  judges 
who  had  heard  tlie  argument  in  the  present  case,  ^and 
one  who  did  not  hear  it,  but  who  had  heard  the  points 
argued  in  another  case,  concun^ed  in  this  ofimotif  and 
that  the  other  judges  concurred  in  the  resvlt  of  the 
opinion. 

JoiursoKy  Justice,  observed  that  he  dissented  from  the 
opinion  just  delivered  by  the  chief  justice  upon  one 
ground  only. 

He  was  of  opinion  that  the  trans-shipment,  if  with 
intent  to  prosecute  a  foreign  voyitge^  in  violation  of  the 
embargo,  subjected  tlie  goods  to  forfeiture.  But  as  the 
evidence  of  that  intent  was  doubtful,  he  was  of  opinioiu 
that  the  cargo  should  be  acquitted;  and  two  other  judges 
concurred  with  bun  in  ojuirioii. 

Sentence  rtoersed. 
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NATHANIEL  RUSSELL  ±9\%. 

JOHN  L  CLARIv'S  EXECtJTORS,  andotheiw. 


jSbsetU....WdshingUm,ju8iic€. 

ERROR  to  the  Circuit  Coiii«t  for  the  District  of  Rliode 
Island^  in  a  suit  in  equity,  brought  by  Russeliy  against  xhe  < 
Clark  in  his  life  time,  as  surviving  partner  of  the  firm  tion  oraiett«r 
of  Clark  and  Nightingale  5   to  recover  from  him  the  J  J^^^ 
amount  of  sundry  bills  of  exchangey  drawn  by  one  Jon-  mott  ba  t)ie 
athan  Russell,  for  the  use  of  Robert  Murray  &  Ci).J?™^^*^* 
whose  agent  he  was,  upon  Jaines  B.  Murray,  in  Lon-  ty,  a*  in  a 
don,  and  indorsed  by  the  Complainant,  Nathaniel  Hus-  ^^^^^^ 
sell,  upon  the  faith  of  two  lettei*s  ^Tittcn  to  him  by  ^dTJLight 
Clark  and  Nightingale,  in  the  following  words  :  beintrodoceii 

into  one  Com^ 
toexpUdntSie 

Prcmaenu,  ZOth  January f  1790.     tnnaact^ 

may  bein- 

"  JSTaHianUl  Russdl,  Esq.  troduced  into 

'        ^  the  other. 

DeaK  SIB,  Od  the  qocs- 

tioa  offnuil 

Our  friends,  Messrs.  Robert  Murray  &  Co.  nier-  edy^at  u!w" 
chants  in  New  York,  having  determined  to  enter  large*  fcj?^*?** 
ly  into  the  purchase  of  rice,  and  other  articles  of  your  onij  ground 
produce  in  Charleston,  but  being  entire  strangers  there,  of  eq«iabie 
they  have  applied  to  us  for  letters  of  introduction  to  our  tSJI^j£2U2,I^ 
friend.    In  consequence  of  ^^hich,  we  do  Ourselves,  the  of  lacuioieij 
pleasure  of  introducing  them  to  your  correspondence  as  J^JJlj^  ^ 
a  house  on  whose  integrity  and  punctual!      tiie  utmost  the  Oefe?-  ' 
dependence  may  be  placed ;  they  will  wriT|5  you  the  na-  Ju^^?****];^ 
ture  of  their  intentions,  and  you  may  be  assured  of  their  hit  «la^r  *^ 
complying  fully  with  any  contract  or  engagements  they  riisciowt  no 
may  enter  into  with  you. — The  friendship  we  have  for  Jljj^pii^t,. 
these  gentlemen*  induces  us  to  wish  you  will  i*enf*<'r  tiffaaiiporu 
them  every  scnice  in  ybur  power ;  at  the  same  time.  '^^^J^  ^ 
we  flittter  ourselves  the  correspondence  will  prove  a  mu-  hUmrapofu 

tuaf  benefit  •ewonnnaiUed 

or-  the  confc8> 

We  are,  with  sentiments  of  esteem^,  mom  of  the 

Dear  Sir,  UieWaintlff 

Your  most  obedient  servants,  ^^S  ^^^ 

CLARK  &  NIGHTINGALE/'  cSiSS^SH* 


ro 
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£1799]BLL 

V. 

clakk's 
ex'rs, 

permitted  to' 
UMert  bis 
r^ts  in  a 
Conn  «)f  law. 
To  charge 
one  person 
vitli  the  debt 
of  another,  the 
itodertaking; 
must  be  cloai^ 
and  cxpiicit.- 
IthtbedDtj 
of  him  who 
g^vea  credit 
to  another 
iipoo  theres- 
poonbUit^  or 
uiidertaking 
of  a  third  per- 
aoQy  iminedi* 
atdy'to  fp^vn 
noUeetothe 
latter  oldie 
e^rtent  ofhis 
Ota. 


flop,  ▼ill 
Bumjeotthe 
pemn  giTinp 
k, to  the 
damageatus- 
taiaedhythe 
pertjOQ  trust- 
ing to  it. 
Ah  answer, 
renxMiave  to 
the  bill,  is 
evideoee  in 
fa^roroTtho 
Defendant. 
A  misrepre- 
wentation^ 
the  sotidity  of 
»mei^antile 
hoase  made 
tinder  a  mis- 
t:tke  of  the 
lace,  withoat 
any  interest 
or  fraudulent 
intention^  vill 
noisGStaman 
aetioo,  altho* 
the  Plsibtiff 
may  hare  sdf- 
liercddftmagft 


Pravidencef  ^±st  January,  1796; 
«  ^Wianid  Xussel,  Esq. 
D£AK  Sii:, 

We  UTote  you  yesterdayy  a  letter  of  recommenda- 
■ti^n  in  favor  of  Messrs.  Robert  M  array  &  Co.— We 
have  now  to  rcciiiest  that  you  will  i*ender  them  every 
assistanceiit  yoar  poweri-^Alsa  that  you  will,  immedi- 
ately oil  the  iTceipt  of  thisy  vest  the  whole  of  what  funds 
you  have  of  ours  in  your  han^s,  in  rice  on  the  best  terms 
you  can.  Tf  you  ai-e  not  in  cash  fur'  the  sales  of  the 
China  and  Nankins,  perhaps  you  may  be  able  to  raise 
the  money  from  the  Rank,  until  due;  or  purchase  the 
rice  upon  a  credit,  till  such  time  as  you  are  to  be  in 
cash  for  them,;  the  truth  is,  tve  expect  rice  will  lise,  and 
wc  want  to  improve  the  amount  of  what  property  we 
can  mi ;  ter  in  Chai'leston,  vested  in  that  ai-ticle,  at  the 
current  price ;  our  Mr.  Nightingale  is  now.at  Newport^ 
whei*c  it  is  probable  he  will  write  you  on  the  subject 

We  are,  dear  sir, 

Your  most  obedient  servants^ 

CLARK  &  *riGHTINGALE." 

I^he  bill  stated,  that  in  February,  179G,  Jonathan  Rus- 
sell,. aiTived  in  Charleston,  from  New  York,  brining 
a  letter  of  Credit  from  the  house  of  Joseph  &  William 
Russell,  of  Providence,  with  whom  the  Complainant  had 
only  a  slight  acquaintance,  hut  hclieyed  them  to  be  in 
good  credit. 

That  Jonatlian  Russell  informed  the  Complainant, 
that  when  lie  left  New  York,  he  was  authorized  by  R. 
M.  &  Co.  to  say,  that  they  would  forward  to  him  at 
Charleston,  letters  of  guarnnty  (rom  their  friends,  Clark 
&  Nightingale,  of  I^vidcnce,  addressed  to  the  Com- 
plainant, and  that  he  expected  soon  to  receive  tflem. 

That  he  soon  afterwai*ds,  presented  to  the  Complain- 
ant, the  before  mentioned  letters  of  Clark  &  Night- 
ingale, of  the  20th  and  21st  of  January,  1796,  and  that 
confiding  in  the  responsibility  and  integrity  of  C  &N. 
and  in  the  purity  and  simplicity  of  their  views,  he  in- 
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dbrsed  tlie  bills  in  ^uestion^  amoanting  in  the.  wholo  to   bussbu 
3^8861  ±0$  Sd  sterlinf^.  -p. 

CLARK'S, 

That  Clark  &  Nightingale,  knew  that  the  liouse  of    ex'rs.: 

R.  M.  &  Co.  began  business   without  capitid,  undn* 1 

their  patronage,  and  were  supported  by  tlielr  credit,  ^^  ^^^^^  ^' 
and  that  in  ttie  yea^  1795,  it  wi^s  found  requisite,  in  mch  mbre. 
New  York  and  Boston,  where  the  house  of  !!•  M.  &  Co.  JJ^^J^JJJ* 
chiefly  did  business,  that  their  hills  <>f  4)xchauge,  in  or-  who  mdilmts 
der  to  their  being  negotiated  in  those  places,  should  ^^^^^  ^' 
have  the  indoraement  of  C.  &  N.  and  cveii  tlien  it  was  *he  ^"^ 
necessary  they  should  be  drawn  for  very  small  9ums.      the  gumnty 

That  the  advances  and  responsibilities  of  the  house  of  the  inaoiveacy 
C.  and  N.  for  that  of  R.  M.  and  Co.  were  originally  ^J^^l^^ 
predicated  chiefly  upon  their  personal  honor  and  integ-  ll^^  ii\^^ 
rityy  and  afterwards  continued  upon  the  assurances  ofguarmtr,) 
R.  M.  &  Co.  that  in  ca«?e  of  disastrous  events,  they  Ji^'^fu^* 
should  be  secured  by  a  priority  of  indemnity.     And  created  br 
that  upon  like  assurances  C.  and  N.  agreed  to  aid  II.  ^?^^"}^ll 
M.  k  Co.  with  funds  and  credit  to  enable  tliem  to  car-  '.demni^'>t' 
ry  on  the  Charleston  spoculation  which  had  been  con*  j/^(:^«urr'nu 
certed  between  them ;  and  had  agreed  to  give  them  a  which  tl  **^ 
letter  of  credit  and  guaranty  to  the  Complainant;    and  guaiaot} 
if  tlic  letters  sent,  did  not  in  legal  coiistruction.  amount  bk^JiIJ^,  ;. 
to  such,  (which  the  Complsdiiant  dt>es  not  admit)  it  must  son  rQrwb<^ 
have  arisen  either  from  die  Defendant,  Clark,  accidcn*  {^°^^^  ^ 
tally  penning  the  letters  in  terms  that  did  not  quite  (c<k  who? 
come  up  to  the  idea  intended  by  himself,  (in  which  case  ^  '>(^the  ui- 
it  would  be  contrary  ti  equity   and  good  conscience,  J*™  f,^^*^*^ 
that  he  should  be  permitted  to  avail  himself  of  such  ac- 1  ^ay  susum  a 
cident  to  the  injury  of  tho  Complainant,)  or  from  the  ^*5,a"c'^"'7^ 
terms  beiug  artftUly  and  fraudndenUy  contrived  by  the  r,'jrec%  lo^*^ 
Defendants,  Clark,  to  give  to  the  Complainant  the  im-  ^'^'^\ 
pression  he  intended,  and  yet  by  secret  reservation  to  j^^^'Ii 
leave  a  door  open  for  his  own  escape.  iutoiTent,  a 

Court  oft  cqiii. 

That  the  deceased  partner  of  the  Defendant.  (Night-  cfecree  the 
ingale,)  in  his  life  time,  confessed,  that  the  house  of  w^^y.^(raif. 


C.  k  N.  was  bound  by  their  letters  to  indemnify  the  indemiiiiyj 
Complainant)  and  that  Clai'k  has  offered  to  compro- Joj|eiwW to 
mise.  ''""' 

Tlie  bill  further  states,  that  i 
the  house  of  R.  M.  &  Co,  given 


■"**^*  »ecuriiy  Uiat 

Uiedchtto 

Tliebill  further  states,  that  the  recommendations  of^J^«{;^ 
.  if  Co,  given  by  C.  &  N.  were  fo/tri-  b«»  wtWfird 
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nxsus^UM  dous  and  unwarranUdfCavtnous,  and  decdtfid,  and  were 

t^^        made  in  consequence  of  a  concerted  plan,  to  fiit  R.  M.  & 

OiiARK^s    Ce.  into  possession  of  large  property^  upon  ci^t,  to  gire 

sx*Rs.     the  charfce  in  the  first  instance  of  great  profits  to  that 

,^^ house,  in  case  the  speculation  should  be  successful,  and' 

'niit  Coart  finally,  Whether'  successful  or  not,  to  bring  to  the  habds 
rSiSidiS^**  of  C  &  N.  large  reimbursements  from  the  proceeds  of 
upon  the  IDA*  property  so  to  be  acquired,  and  that  accordingly,  short- 
JjJJ^'jJ[f*^»ly' after,  it  was  known  in  America,  that  the  house  of 
aonswfaou?  RL,M.  &  Cq«  must  fall,  the  Defendant,  Clark,  availed 
ttmks^ykx^  himself  of  the  private  stipulations  before  alluded  to,  by 
^^^irSet  obtaining  from  that  house,  the  greater  part  of  theirpro- 
totKewa,  perty,  including  the  proce^  of  the  rice  purchased  up- 
^liMep^^  on  the  credit  of  the  Complainant's  indorsements. 

?j^jj**^         That  J.  B.  Murray,  who. was  ||amed  a  trustee, being 
'^Cotitt.  °    a  citizen  of  New  York,  could  not  be  compcfUed  to  ap- 
pear in  the  Circuit  Court,  at  Rhode  IsUnd,  and  therc- 
f(n:e,ls  not  made  a  party. 

The,  Complainant  exhibited  copies  of  five  deeds  from 
R.  M.  &  Co.  assigning  their  property  to  the  Defendant, 
Clark— *viz :  one  datJjd  23d  March,  17d8— ^ne  ftth 
March,  1798 — ^two  datecl  22d  of  March,  1799— and  one 
31st  of  May,  1800 ;  and  called  for  the  originals. 

^  The  bill  avers,  that  the  house  of  R.  M.  &  Co.  has 
been  duly  declared  bankrupt,  and  discharged — ^that  the 
assignees  under  the  commission,  ai*e  resident  in  New 
York,  and  could  not  be  made  parties  to  this  bill ;  and 
that  in  faety  there  was  nothing  left  to  assign  to  them— - 
the  previous  assignments  to  the  Defendant,  having 
transferred  the  whole. 

That  Joseph  and  William  Russell,  assigned  away  all 
t^ieir  property,  so  that  the  Complainant  cannot  enforce 
against  them,  the  judgment  at  law,  which  he  had  ob- 
tained upon  their  letter  of  qredit. 

That  in  the  deed  of  the  24th  of  March,  1798,  among 
the  uses  to  which  the  assigned  property  is  jU>  be  applied, 
is  the  following — ^viz :.  <<  Also  for  the  sum  or  sums^ 
<<  which  the  said  Clark  &  Nightingale,  have  paid  or  are 
^niable  to  pay  on  a  suit  commenced  against  them,  by 
'<  >i'athaniel  Russell,  pf  Charleston.  Sonth  Carolina,  for 
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y  amount  of  certain  bills  of  exchange,  there  drawn  in 
^<  his  favor  by  Jonathan  Rusaell,  of  New  York,  for  the 
<<  amount  of  three  thousand  nine  hundred  and  ninety- 
^*  eight  pounds  seven  shilling  aiid  two  pence  sterling, 
*«  or  thereabouts/'  And  in  a  subsequent  p^rt  of  the  - 
same  deed,  another  use  declared  is,  « to  retain,  and  pay 
f<  to  Joseph  tc  William  Russell,  the  amount  that  shall  be 
^  recovered  and  paid  from  them  to  Nathaniel .  Russell,  of 
<<  Charlestfn,  in  South  Carolina,  upon  account  of  a  let- 
<«  ter  of  credit  to  him,  given  by  tlie  said  Joseph  &  Wil- 
'<  liam  Russell,  in  favor  of  Jonathan  Russell,"  &c. 

The  Complainant  further  states,  that  although,  he  is 
unable  to  compel  the  payment  from  Josepli  &  William 
Russell,  by  i*ea8on  ot  their  having  assigned  away  all 
their  effects,  yet' William,  who  has  survived  Joseph,  re- 
fuses to  assent,  or  affoi^  any  aid  in  converting  ttiose 
funds  to  the  relief  of  the  Complainant ;  and  the  Defen* 
dant  has  the  use  of  the  property  for  an  indefinite  time ; 
and  refuses  to  account  tlierefor  to  the  Complainant. 

He  further  charges,  that  C.  &  N.  were  dormant  co- 
partner with  R*  M,  &  Co.  in  the  Charleston  specula- 
tion—-that  R.  M.  &  Co.  were,  at  the  time  of  the  i*ecom 
mendation  from  the  C  jmplainant,  deeply  involved  iii 
debts,  which  they  had  not  the  means  of  dischai*ging, 
that  their  credit  was  fictitious,  and  the  fiction  created 
aikl  kept  up  by  C.  &  N.  who  were  privy  to  tlieir  trans- 
actions, ami  who  knew  that  the  representation  they  made 
was  false  f  andframhdent. 

The  bill  seeks  a  discovery  of  the  funds  of  R.  M.  &  Co. 
in  the  hands  of  the  Defendant,  Clark,  and  of  the  trusts 
upon  which  beholds  them,  and  the  manner  in  which  he 
has  applied  them  or  any  part  of  them^  and  prays  that 
tlie,  intention  of  the  parties  as  to  the  guai*anty,  may  be 
enforced — ^that  the  proceeds  of  the  rice  purchased  by 
means  of  the  Complainants  indorsements  may  be  ap- 
plied to  his  relief— that  the  Defendaint,  Clark,  may  be 
compelled  to  eSecute  the  trust  reposed  in  him,  and  to 
apply  to  his  indemnification,  the  funds  set  apart  for  the 
indemnification  of  Clark  &  Nightingale,  and  of  Joseph 
and  William  Russell ;  and  that  he  may  have  such  other 
!*elief.  as  his  case  may  require,- and  be  entitled  to. 
VOL.  VIL  li 
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B1788EIX      The  deed  of  assignment  of  the  25d  of  Mai^hy  1798^ 
V,        transferred  all  the  property  and  effects  of  the  firm  of 

Clark's  R.  M.  &  Co.  in  the  United  States,  to  the  Defendant. 
ex'bs.  Clark,  and  !•  B.  Murrayf  to  pay  tlie  balances  due  them, 
■  I  and  to  such  other  creditors,  as  R.  M.  &  Co.  should  no* 
minate  within  twelve  months ;  reserving  to  them  also, 
the  power  to  appoint  new  trustees  instead  of  Clark  and 
J.  B.  Murray,  if  they  should  think  proper.  This  as- 
signment was  made  expressly  subject  to  certain  prior 
liens  on  certain  parts  of  the  property,  which  are  parti- 
dularly  set  foHh;  one  of  which  was  an  assignment  to 
Loomis  and  Tillinghast,  of  a  policy  on  certain  goods  la- 
den on  board  the  ship  Jefferson,  aiid  a  policy  on  goods 
on  board  the  ship  Butler — and  four  promissory  notes  of 
Mott  and  Lawi*ence,  amounting  to  6,460  dollars,  the 
proceeds  of  which  were  to  be  applied,  first  to  indemnify 
and  secure  Loomis  and  Tillinghast,  for  a  debt  due  t(» 
Ihem,  and  for  responsibilities  they  had,  or  were  about 
to  incur — ^and  out  of  the  surplus  to  pay  to  Joseph  and 
WiUiam  RiisseUp  of  Providence,  all  such  monies  as  they 
should  be  liable  to  payf  as  guaranty  to  the  Defendant* 
This  assignment  was  atler^^ards  transferred  by  Loomis 
and  l^linghast  to  Clai*k  in  consideration  of  60,000  dol- 
lars, of  R.  M.  &  Co's.  notes,  indorsed  by  L.  &  T 
given  up  to  them  by  Clai*k. 

The  deed  of  the  24th  of  March,  1798,  contained  an 
express  power  in  R.  M.  &  Co.  to  revoke  or  alter  the 
directions  and  appointments  therein  contained,  and  to' 
make  other  appointments  and  give  other  directions, 
within  twelve  months  from  that  date.  In  pui-suancie 
of  which  power,  they  did,  by  an  indenture  tripartite, 
dated  the  2ist  of  March,  1799,  between  R.  M.  and  Co. 
of  the  first  paW. — the  Defendant  Clark,  and  J.  B.  Mur- 
ray of  the  second  part,  and  the  Defendant  and  J.  B. 
Murray  and  other  creditors,  of  Sjt  third  part,  revoke 
and  annul  the  deed  of  the  24th  of  March,  1798 ;  and 
substituted  no  other  trust  for  the  indemnification  of  the 
Defendant,  Clark,  against  his  liability  to  the  Com- 
plainant, 

The  deed  of  the  ^2d  of  March,  1799,  which  declared 
the  new  trusts,  under  which  the  Defendant,  Clark  and . 
J.  B.  Murray  should  hold  the  assigned  property,  di- 
«  rects  them  to  pay  «« to  William  Russell,  as  surviving 


FEBRUARY  TERM  1812. 


75 


u  partner  of  the  firm  of  Joseph  and  William  Russell, 
*^<the  amount  that  shall  be  paid  by  them  on  n  judgment 
<<  recovered  against  them  by  Nathaniel  Russell,  of  Char* 
^'leston,  in  South  Carolina,  for  the  amount  of  S9982  7s 
*^%d  sterling  in  bills  of  exchange  guaranteed  by  liim  by . 
^<  the  said  Joseph  and  William  Russel  in  favor  of  the 
^^  drawer  Jonatlian  Russell.  And  the  said  parties  of 
^'  the  first  part  do  hereby  order  and  direct  the  said  par- 
'<  ties  of  the  second  part,  to  allow  and  pay,  in  manner 
^'befoie  mentioned,  to  the  parties  of  the  tliird  part,  in 
^^  addition  to  the  claims  herein  befoi*e  admitted,  all  char- 
^^ges  of  suit  and  other  expenses /Miici  upon  the  said  se- 
''  veral  claims  togetlier  with  interest  due  thereon,  pay- 
^'able  in  like  manner  with  the  claims  as  herein  before 
*' recited/' 

This  deed  also  contained  a  power  of  revocation  and 
of  making  new  appointments  of  trust. 

On  the  31st  of  May,  1800,  (the  day  befoi-e  the  bank- 
rupt law  of  the  United  States  was  to  go  into  operation) 
R.  M.  &  Co.  made  tlieir  final  declaration  of  t|*ust,  under 
the  power  resei*ved  in  their  fbimer  deeds  ^  and  ei^prcss- 
ing  an  intention  to  alter  and  add  to  the  trusts  formerly 
declared,  but  without  cxp]*essing  any  intention  of  revo* 
kiiig  any  of  them,  they  designate /Ive  successive  classes 
of  creditors  to  be  paid  in  the  order  in  which  they  are 
named ;  but  neither  of  those  classes  included  an  indem- 
tiity  to  the  Defendant,  Clai*k,  or  to  William  Russell, 
against  their  liability  to  the  Complainant. 

The  Defendant,Xlark,  in  his  answer,  admits  his  let- 
ters of  the  20th  and  21st  of  January,  1796,  to  the  Com- 
plainant, but  does  not  admit  that  the  Complainant  at  that 
time  considered  them  as  lcttei*s  of  credit,  or  guaranty^ 
that  he  indorsed  the  bills  upon  the  faith  of  those  letters. 
He  avers  that  tliejr  wci'e  intended  only  as  letters  of  in^ 
traduction  and  recoiiiniendation,  and  not  as  letters  of 
credit  or  of  guaranty,  and  that  the  bouse  of  R;  M.  jc 
Co.  was  then  in  good  credit.  lie  denies  that  the  house 
of  C.  &  N.had  any  interest  in  the  purchases  made  in 
Charleston  by  Jonathan  Russell.  He  doep  not  admit 
that  any  bills  of  R.  M.  &  Co.  with  the  indorsement  of 
C.  fc  N>  were  negotiated  in  New  York.  He  denies  that 
he  had  any  reason  to  suspect  that  the  credit  of  the 
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BcssBLL  house  of  R.  M.  &  Co.  was  ficticious  and  not  real— -be 
vi       denies  that  C.  &  N.  attempted  to  give  them  a  false  cre^ 

Clark's  dit  to  deceive  the  public  or  any  pei-son.  He  avers  that 
bx'bs.     he  as  well  as  the  honse  of  C#  &  N.  had  full  faith  and 

•'.*.»  confidence  in  the  responsibility  and  solvency,  ,the  hon- 
or and  intcgi'ity  of  the  house  of  R.  M.  &  Co.  and  had 
no  agreement,  or  understanding  with  them  for  their 
indemnity  or  security  in  case  of  any  disastrous  event, 
of  which  he  had  no  apprehension.  He  denies  that  C. 
&  N.  ever  made  any  agreement  to  aid  R.  M.  &  Co. 
in  raising  funds  for  the  speculation  in  Carolina  pro- 
duce— and  that  they  ever  asked  from  C.  &  N.  any 
letter  of  guaranty  to  go  oi*  be  sent  to  Charleston — he 
denies  that  they  ever  promised  such  letter  of  guaran- 
ty, or  gave  R.  M.  &  Co.  any  authority  to  instruct  their 
agent  to  assuix)  any  person  that  such  letter  of  guaranty 
siiottld  be  furnished  by  them.  Ho  denies  that  the  let- 
ters of  20th  &  21st  of  January  wci-e  designed,  or  writ- 
ten in  artful  and  ambiguous  terms  with  intent  to  de- 
ceive. He  does  not  admit  that  his  partner.  Nightingale, 
acknowledged  that  they  were  letters  of  guaranty  or 
that  tlichouse  of  C.  &  N.  were  bound  thereby  to  indem- 
nify the  Complainants- 

He  avers  thsit  C.  &  JM.  never  asked^  and  R.  M.  &  Co, 
never  offei-ed,  any  security  for  their  responsibilities  pis- 
til aftfer  the  failure  of  R.  M.  &  Co.  was  publicly  known 
in  the  United  States.  He  admits  the  deeds  and  assign- 
ments to  himself,  and  J.  B.  Muri*ay,  as  set  forth  in  tlie 
Complainants  bill,  and  admits  the  receipt  of  lai*ge 
sums  of  money,  a  part  of  which  has  been -applied,  and 
part  remains  to  be  applied  to  the  objects  of  the  trust. 
He  states  that  since  the  execution  of  the  deeds  of  asiign- 
mcht  to  him  and  J.  B.  Murray,  Robert  Murray  has 
been  dischari;cd  as  a  bankrupt,  under  the  law  of  the 
Unitpd  States;  and  the  assignees  under  that  commission 
have  brought  suit  in  equity  in  New  York  against  this 
defendant,  and\T.  B.  Murray  and  R.  M.  &  Co.  daiming 
an  account  of  the  assigned  pi-operty  and  praying  that  it 
may  be  transferred  to  them ;  which  suit  is  still  pending. 

He  declares  his  belief  that  the  assigned  property  will 
be  sufficient  to  discharge  all  the  appropriations  made  by  • 
the  deeds  of  trust,  and  also  the  whole  claim  due  to  the 
Complainant,  but  denies  that  it  is  liable  in  his  hands 
tlierefor. 
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Willhiin  Russell,  in  his  answer,  admits  the  guaranty, 
and  judgment;  and  the  insolvency  of  the  .house  nf  Jo- 
seph ahd  WiUiam  Russell.  He  states  that  he  has  no 
knowledge  that  R.  M.  Ik  Co.  erer  conveyed  any  proper- 
ty to  the  Defendanr^  Clat*k,  and  J.  B.  Murray  in  trust . 
to  indemnify  him,  but  if  there  be  any  such  conveyance 
he  is  willing  that  the  Complainant  should  have  the 
benefit  tliereof. 

There  was  avicknce  that  bills  of  exchange  for  15,500 
sterling  drawn  in  eighteen  sets,  by  R.  M.  &  Co.  and  in- 
dorsed by  Clark  and  Nightingale,  were  sold  in  Boston, 
in  December,  1795,  and  January,  1796,  and  derived 
credit  chiefly  from  their  indorsement 

There  was  also  evidence  to  prove  that  tlie  house  of 
R.  M.  &  Co.  were  in  good  credit  until  after  January, 
1796. 

Tlie  decree,  in  the  Court  below,  was  rendered,  by 
consent,  against  the  Complainant  who  brought  his  writ 
of  error. 

Dexter,  for  the  Plaintiff  in  Error,  coiiiended, 

1.  That  the  letters  tliemselves,  under  tha  circumstan- 
ces of  the  case,  imposed  a  liability  upon  Clark  and 
Nightingale  to  indemnify  the  Plaintiff— and 

2.  I'hat  the  Defendant,  Clark,  was  liable  by  reason 
of  the  funds  which  he  held  in  trust  for  the  Plaintiff's 
indemnification. 

1.  In  support  of  the  first  point  he  contended,  first, 
that  the  letters  themselves  created  an  absolute  respon- 
sibility—2d.  That  if  they  did  not  of  tliemselves  ci-eatc 
an  absolute  responsibility,  yet  they  contained  a  direct 
aflbmation  of  a  fact  which  the  Defendant  must  show  to 
be  true,  or  must  prove  that  he  was  himself  deceived— 
and  Si.  That  the  evidence  shows  that  the  aliirmatioii, 
contained  in  the  Defendant's  letters,  was  not  true ;  and 
that  be  was  guilty  of  such  negligence  and  falshbod,  as 
yria  render  him  liable  to  indemnify  the  PlaintUT. 

i.  The  Defendant  is  absolutely  bound  by  these  letters. 
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BVssEXL  They  contain  an  unqualified  assertion  of  a/act^-tb€ 
T.        rcsponsihility  and  integrity   of  R*  M.  &  Co.    In  other 
Clark's  cases,  if  a  man  will  assert  positively  a  fact,  and  request 
jBx'ns.     anotiier  person  to  act  upon  the  faith  of  such  assertion^ 
-— — ^  he  is  bi)iind  to  make  good  his  assertion, .  or  to  com- 
pensate the  injury  which  hi  has  sustained  who  placed 
cotifidcnce  in  such  assertion. 

Tlius  if  a  person  covenant  that  he  has  good  title— he 
is  bound  to  make  it  g^od  or  to  repair  the  damage  sus- 
tained by  his  defect  of  title.  This  is  the  case  of  a  cov- 
enant under  seal. 

So  in  a  policy  of  insurance,  the  positive  assertion  'Of 
a  fact  is  a  warranty^  and  he  who  makes  it  is  bound  to 
prove  it  to  be  true.    This  is  a  case  not  under  seal. 

In  the  present  case,  it  is  more  reasonable  that  C.  & 
N.  sliould  sustain  the  loss,  because  tliey  volunteered  the 
affirmation,  and  with  a  view  to  induce  the  Plaintiff  to 
give  credit  to  R.  M.  &  Co.  Words  spoken  npon  en- 
quiry  made  for  information  will  not  bind,  if  he  who 
spoke  them  was  bim^elf  deceived. 

.  But  the  present  case  is  not  like  that,  it  was  not  a  sudden 
answer  to  be  made  on  enquiry — ^it  was  a  deliberate  affir* 
mation,  in  writing,  made  to  one  who  they  knew  would 
place  confidence  in  their  representation,  of  a  fact  which 
they  had  the  means  of  knowing,  and  which  they  ought 
to  have  known,  before  th^y  asserted  it  in  such  a  manner. 
It  was  not  a  letter  of  friendship — ^but  of  business.  It 
requested  tlie  Plaintiff  « to  render  tliem  ercery  assistance 
in  his  power  f*  that  is,  to  aid  ttiem  with  his  credit 

if  a  man  receive  services  upon  request,  he  is  bound 
to  remunerate  .them.  Is  there  in  reason,  justice,  or 
law,  any  difference  between  services  rendered,  and  res- 
ponMUities  incurred^  In  the  present  case,  C.  &  N.  not 
only  requested"  the  Plaintiff  to  lend  his  credit  to  R.  M.  & 
Co.  but  told  him  he  miglit  be  assured  of  their  complying 
fully  with  any  contract  or  engagement  they  might  enter 
info  with  him.  If  the  words  hadheen  ^we  assure  you,'' 
&c.  there  could  have  been  no  doubt  of  their  respon-^ 
sibility*  But  when  they  say  *<you  may*  be  assui^d,'- 
&c.  it  is  evident  they  meant  th^  same  thifig.    It  was 
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their  assurance,  whctlier  expressed  in  the  one  way  or  imssisix 
the  other — arid  it  was  their  assurance  upon  wIhcIi  tlie        v. 
Plaintiff  acted.  cl4iik'8 

ex'rs. 
2d.  But  if  these  words  are  so  ai^truHy  selected,  that  .-..^.-^. 
ihey  would  not  in  a  Court  of  law  bind  the  Defendant, 
yet  if  they  were  calculated  to  deceive,  and  intended  to 
induce  the  Plaintiff  to  give  credit  to  R.  M.  &  Co.<--if 
they  were  such  as  between  merchants,  were  understood 
to  guaranty  the  credit  of  the  persons  recommende<], 
they  will  baye  that  effect  in  equity. 

C.  &  N.  ought  to  have  been  assured  of  the  fact  of  the 
solidity  of  the  house  of  R.  M.  &  Co.  befoi*e  they  stated 
it  so  positively. 

They  ought  to  hare  enquired  of  them  the  state  of 
their  affairs.  It  is  not  sufficient  for  them  to  say  that 
they  did  not  know  but  the  fact  was  so.  If  they  were  nor. 
certain,  they  ought  to  have  stated  the  simple  truth — ^tliat 
it  was  a  young  house — ^Iiad  been  conducting  business  for 
some  time  and  sustained  a  good  character.  That  they 
themselves  had  given  them  credit  to  a  considerable 
amount  and  that  they  were  dtill  their  debtors.  If  C.  &  N. 
had  written  thus,  as  they  ought  to  have  done,  the  Plain- 
tiff would  not  have  given  them  credit — he  woidd  have 
continued  to  hold  the  f  ice  until  he  had  security — and 
would  not  have  given  it  up,  but  upon  the  faith  of  letters 
which  in  iiis  opinion  would  bind  C.  &  N.  to  indemnify 
him. 

They  must  have  known  that  they  were  not  justified 
in  stating  the  facts  as  they  did.  There  wei*e  facts  with- 
in their  knowledge  which  ought  to  liave  excited  their 
suspicions  of  the  credit  of  R.  Sf.  &  Co. — ^particularly 
the  fact  tliat  their  bills  could  not  be  "sold  without  the 
indorsement  of  C.  &  N.  and  then  only  in  small  sums. 
The  knowledge  of  the.  great  losses  of  R.  M.  &  Co.  by 
captures  in  1794,  and  the  fact  that  they  began  business 
without  capital,  ought  to  have  made  C.  &  N.  more 
careful.  That  C.  &  N.  trusted  them,  is  not  evidence 
that  they  believed  tii^m  solid.  They  had  a  personal 
confidence  that  R.  *M.  &  Co.  would  secure  them  by 
a«rtgtnneiits  in  case  6f  difficulty,  as  in  fact,  tliey  did. 
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KussKLi.      2.  As  to  the  trust  It  is  objected  that  the  aasigiiments 

V.        are  to  the  Defendant,  Clark  &  J.  B.  Murray  jointly f 

clark'8  and  tliat  the  latter  is  not  made  a  Defendant  to  this  bilh 

ex'bs.     But  he  was  not  within,  the  jurisdiction  of  the  Court,  and 

——by   the   act  of   Cpngi*ess   ho  could  not  be   made    a 

Defendant,  unless  he  had  been  found  in  Rhode  Island* 
By  the  practice  of  Courts  of  equity,  they  will  not  dis- 
miss a  bill  for  want  of  parties  who  cannot  be  served 
with  process,    ft.  Atk.  510.  Danvatt  v.  WalUnu 

Another  reason  for  chai*ging  Clark  alone,  is  that  he 
has  recivcd  by  far  the  greater  part  of  the  funds  of  R. 
M.  &  Co.  and  it  is  a  principle  in  equity  that  each  trus- 
tee shall  answeir  only  for  the  effects  which  he  hiiiiself 
received.  Digest  of  chatxery  cases,  182.  1.  P.  WiiL  81. 
Fellows  V.  JRtchd.     3.  Mi.  583.  Leigh  v.  Barry. 

But  there  is  a  stronger  ground  for  charging  Clark 
alone.  He  received  from  Loomis  and  Tillinghast,  an 
assignment  of  funds  which  they  held  in  trust,  to  pay  to 
Joseph  and  William  Russell  all  such  monies  as  they 
should  be  liable  to  pay  tA  guaranty  to  uie  Plaintiff. 
The  Defendant,  Clai-k,  received  a  transfer  of  this  as- 
signment from  Loomis  atid  Tillinghast,  with  full  notice 
of  the  trust,  and  is  thereby  bcmnd  to  execute  it  It  wa^ 
a  trust  substantially  for  the  benefit  of  the  Plaintiff' 
There  were  no  funds  of  Joseph  and  William  Russell,  or 
of  either  of  them,  to  which  he  could  resort  to  satisfy  his 
judgment  against  them.  If  he  had  recovered  the  money 
from  them  they  miglit  have  resorted  to  this  fund;  and 
equity,  which  avoids  circuity  of  action,  will  make  it  lia* 
ble  directly  to  the  Plaintiff. 

C.  Lee,  suggested  that  there  Was  no  allegaticm  in 
the  bill  to  which  these  facts  are  pertinent 

DiBXTEB.  The  Defendant,  is  charged  with  having 
received  such  assignments  as  make  bim.liable  as  trus- 
tee to  the  Phuntiff. 

These  facts  appear  in  the  exhibits,  which  are  referred 
to  in  the  bill  and  make  part  of  it  The  biU  prays  fbr 
geneitf  relief— and  under  such  a  prayer,  the  Court  will 
give  such  relief  as  the  facts  of  the  case  will  wanraot 
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CLeei  eonira.  Metggat 

This  caM  presents  two  que8tioiis~  olAjBi^'t 

■I  Ml      iriip- 


±.  Whellier  the  PlajntilTs  demand  ahalt  be  sattafied^ 
mt  of  thefundii  (oi  Clark^  JV^&tiqgfdEe^-^iuid 

2.  Whether  it  shall  be  satisfied  out  of  the  funds  of 

Iv  Are  Clatk  &  Nigfaiingate  liiOiIe  out  of  their  ovn 
estate? 

If  so,  it  can  only  be  upon  the  letters  of  the  20tli  and 
3l8t  of  January^  ±796,  either  because  they  create  a  liabi> 
lity  at  law— or  because  they  contain  a  fraudulent  mis- 
representation. If  the  letters  do  not  create  a  liability  at 
IftWy  a  Cdurt  of  Equity  will  not  ekteiid  them  beyond 
their  l^gal  import.— If  they  do  create  a  liability  at  law^ 
a  Court  of  Equity,  has  no  jurisdiction* 

None,  of  the  parties  considered  tliem  as  letters  of  ^uar^ 
anty,  nntil  it  was  suggested  by  Jonathan  Russell,  fai  his 
hspSer  to  Nathaniel  ROssell,  of  the  11th  of  ^uly;  1706; 
The  Plaintiff  himself,  although  he  wrote  six  letters  to 
tlie  Defendaiat,  iJter  he  indorsed  the  bills,  and  before  no* 
tice  of  their  dishonor,  yet  never  once  mentioned  that  .he 
bad  indorsed  such  bills  upon  the  credit  of  6.  &  N.*- 
This  n^igence  to  give  them  notice  .that  he  had  done 
s6^  is  a  complete  discharge  to  them,  upon  the  saniie  prin- 
ciples, as  the  want  of  notice  discharges  the  draiwer  of  a 
bill  of  exchange. 

The  bill  states  certain  facts  from  which  slight  infer* 
ences  are  drawn^  that  C.&  N.  intended  to  guaranty  the 
PlaintiSb  indorsement  of  the  bills  ;  but  the  aniwer  of 
Clark,  expressly  denies  all  those  inferences,  and  all  in* 
ieation  of  becoming  responsible,  and  all  pivate  assu- 
rancte  of  indemnity  from  R.  M.  &  Co. 

Although  no  external  proof  can  be  added  to  the  tet- 
ters, or  adduced  to  explain  them^  yet  the  answer  of  the 
Pefendant,  who  is  called  upon  to  answer  as  to  hislpteii* 
tton,  is  evidence.  It  is  made  evidence  by  the  Plaintiff^ 
kaviivcaUedfor  it  in  his  biU. 
VOL  VII  1« 
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imMnSSsf^      The  opinion  of  this  Court,  iip<m  the  oonstruction  tff 
.^«       the  letters  in:ihi8  eaae,  as  reported  in  3.  DaM.  4SA»  fd- 
ptM^B  tholigh  not  conclipdv^  becaose  it  waft  not  upoi^  the  point 
^  Hx^'Bi.    on  which  the  Court  decided  the  eaude,  ;^et  wiU  be  res^ 
'     ■  •   ■•■>  ■  pected.     The  Chief  Justice,  there  states,  that  the* ma- 
jority of  the  Court  inclined  io  the  opinion,  that  the  let- 
ters did  not,  of  themselves,  import  an  undertaking,  or 
ffuaranty.    To  support  this  opinion,  Mr.  Lee  referred 
to  the  cases  cited  in  5.  J)alL  420.  4i21. 

But  it  is  said,  that  the  Defendant  is  liable  by  reason 
of  the  misrepresentation.  If  so,  it  is  a  clear  case  at  law, 
andnotin^uitj;. 

But  the '  allegation  is  not  supported  by  the  evidence. 
The  representation  was  true.  R.  M.  &  Co.  were  a 
house  of  fntegritp  and  punctuality-'-^nd  were  in  good 
credit. 

In  order  to  charge  the  party  at  law,  (and  a  fortiori  in 
equity^  the  r^epresentation  must  be  false.  3.  T.  R.  W, 
Fadeyv.  Freemaii^2.  Esp.  92.— But  here  the  evidence 
proves  the  representation  to  be  true— 4md  if  it  had  been 
false,  it  would  have  been  wholly  a  case  at  law. 

2«  As  to  the  ground  of  trusU  The  Plaintiff  relies  up- 
on three  trust  funds.  1.  The  indemnity  to  Claris  and 
Nightltigale.  i.  The  indemnity  tp  Joseph  and  William 
RusselL  3;  The  trust  fiUid  iti  the  hands  of  Loomis  and 
Tillinghast. 

1.  The  indemnity  to  Clark  &  Nightingale,  was  oidjr 
wainst  the  suit  at  law  then  depending,  which  has  been 
sfiice.abtodoned  by  the  Plaintiff;  and  the  fund  with- 
drawn,  andthedee#M»r6ked'underthe  power  of  revoca- 
tion  trfaich  it  contained. 

^  The  .indea«ity  to  Joseph  and  WUliam  Russell, 
was  only  for  what  flicy  should  pay.  They-never  did> 
and  never  will  par  any  thing.  It  was  a  provision  fof 
their  hentAU  not  for  thai  of  the  FlainHff.  Eqnality  is 
equity,  Ifthe  Plaintiff  claims  a  ^rioriiy  of  payment,  he 
mu^  «how  a  strict  light.  The  indemnity  is  upon  the 
conditiottrof  a  rdease,  which  J.  fc  W.  RiMdl  have^e^^ 
vergiven.    But  the  ^eedsund^r  which  tUsindemni^  is 
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clAimedy  were  reVd]i:ed  by  tho4e  of  Marcli>  1799,  luid  ftiriiu^ 
May^lSOO.  V. 

CUUKK't 

3.  As  to  the  trust  4eed  to  Loomis  and  TUlinghast ;-«-    bj^mm* 
the  eyidenpe  respecting  it  is  not  admissible.    It  appears  ■■  ■ 

only  in  a  copy  of  the  examination  of  one  of  the  partners 
of  the  house  of  R.  M.  &  ^Co.  before  the  commissionera 
of  bankrupt^  certified  by  the  clerk  and  judge  of  tbeilis? 
ti-ict  Courts  which  is  not  coQipetent  evidence. 

Nothing  in  the  bqi  alludes  to  this  deed,  so  that  Claris 
had  no  opportunity  of  answering  respecting  it ,  Besides 
it  appears  tfiat  the  amount  of  indemnity  claimed  by 
Loomis  and  TUlioghast,  which  was  to  be  first  satisfied 
before  the  trust  comd  ari^  in  favor  of  Joseph  and  Wil- 
liam Russel  was  for  R.  M.  &  Go's,  notes  to  the  amount 
of  60,000  dollars,  indorsed  by  Loodiis  and  Tillinghastt 
and  the  properly  pledged  to  them  does  not  appear  to 
exceed  28,000  dollars.  Clark  delivered  up  to  L.  and 
T.  the  notes  for  60,000  dollars,  and  recdved  the  pro- 
perty amounting  to  28«01f0  only.  Clark  had  a  right 
to  stand  in  the  shoes  of  L.  and  T.'and  claim  the  60,000 
dollars,  in  preference  to  J.  and  W.  Russell,  so  that^fn 
fact  there  was  no  fund  assigned  forthe  benefit  of  this 
latter.  There  was  no  stirplus  after  satisfying  the  claimi 
of  Loomis  and  Tillinghast 

J.  B.  Murray  ought  to  be  a  party^  The  Plalntiir 
has  no  right  to  call  ujwn  one  of  the  trustees  only  to  an-, 
swerforthe  whole  fund,  when  he  has  received  only  a 
part  If  the  jurisdiction  of  the  Circuit  Court  of  the 
United  States  is  so  limited,  that  it  cannot  compel  the 
appearance  of  all  the  parties,  let  the  Plaintifi*  apply  to 
the  State  Court.  The  case  oS  Danvent  andWaUerp 
5.  T.R.  BOO  applies  to  tlie  State  Courts,  but  not  to 
Courts  of  limited  jurisdiction  -,  as  the  Circuit  Courts  of 
the  United  States  are. 

The  assignees  of  the  bankrupt,  Murray,  OH^t  also  U> 
be  made  parties,  for  they  have. an  interest  in  the  resi- 
duum. 

The  Plaintiff  also  ought  to  have  obtained  a  juilg- 
ment  and  jteri/ocia*  against\S.  .V.  ^  Co,  before  hecoiUd 
call  for  a  discovery  of  their  elkcts.  ±.  Venum,  aw. 
JhtgtU  V.  Draper.^^.  A(k.  %0b,  Shirley  v.  Wam. 
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Th^  ^ant  of  proper  pariie8»  may  be  6bjected  at  the 
hearing,  5.  jKfc.  111.  Jones  t.  Jane$^-^2.  J3ttk.  9i0.  Bar^ 
went  V.  WaUon. 

>  JoNEs»  an  the  same  stde.-^ist.  M  to  thsylaw  oftfUeoH. 

This  Courty  as  a  Court  of  Equity^  has  nojurisdiction 
upon  any  ground  stated  in  the  bilLr-It  states  that  the 
letters  amount  to  a  guaranty,  but  that  the  Plaintiff  has 
failed  in  three  suits  at  law.  If  there  be  a  remedy  at 
law»  and  no  frauds  nor  defect  of  eridencej  it  is  no  case 
in  equity.  Nor  is  there  any  equitable  jurisdiction  on 
flie  git>nnd  of  construction  of  the  letters.  They  must 
have  the  same  construction  in  equity  as  at  law.  The 
confession  that  the  Plaintiff  has  no  legal  remedy^  is  a 
confession  that  the  Defendant  is  not  bound  by  the  con- 
tract. Mifiairdf  Iti,  1S9.  Nor  does  the  ground  of  fraud 
alone,  give  an  equitable  jurisdiction.  A  Court  of  law 
is  as  competent  as  jei  Court  of  Equity^  to  decide  a  case 
of  fraud.  But  it  is  said,  ther^  is  a  difibrent  remedy  m 
k  Court  of  Equity.  This  is  t^e  in  some  cases.  'VHieii 
ttie  fraud  is  on  the  part  of  the  Complainant,  a  Court  of 
Eif^ty  will  refuse  its  aid ; — ^when  on  the  part  of  theDe-' 
fendant,  it  may  set' aside  a  deed  obtained  by  fraud.;  but 
if  will  gite  no  remedy  in  damages  for  a  fraud  ;  it  will 
gtveno  indemnity  for  a  deceit  by  a  third  party.  Where 
these  are  the  object  of  the  suit,  the  rem^y  is  .at  law 
where  the  damages  are  assessed  by  a  jury.  Pric.  in 
ch.±W, 

It  is  true,  that  mistake  and  accident,  are  grounds  of 
equitable  juricjiction ;  but  the  mistake  or  accidentf 
must  be  specifically,  stated ;  the  accident  must  be  mani- 
ISsst,  andflie  evidence  clear.  The  Court  wUl  then  cor- 
rect the  instrument,  and  make  it  what  it  oughit  to  have 
been.  t.  Tl%.  518,  S19;.  UankUv.  fioy.  Ex.  ass.  Camp. 
3.  Br.  C.  C.  451.  B^irti>^  Barlow.— ±.  Ve%.jv/n.  59^  Da- 
ran  v.  Boss^^id.  171^  Payne  v.  CoUier.  id.  SM,  amiih 
'9.JUdiUand. 

2..  As  to.  the  construction  of  the  letters,  per  se;  and 
the  effect  of  llie  evidence  in  regard  to  thcnu 

They  do  not  import  a  contract  on  their  iace.»-A  let- 
ter of  credit  is  well  »iidei«tood  among  metchantw^    It 


FEBRUARY  TEBM  1815.  95 

muBt  indadea  request  to  adruce  money.    No  declara*  BirMsu 
tion  that  a  man  is  trust-worthy,  is  siimcient.--*Tbe        v, 
words  of  the  letters  are  to  be  taken  in  their  usual  sigui*  c^uk'b 
ficatioH. — *^  Tm  nui^  be  auured,^^  means  only  you  may     ex'ss. 
be  certain — ^itls  only  an  affirmation  of  a  fact.    It  con-      ■ 
tains  no  promise.  It  is  immaterial  how  false  or  fraudu* 
lent  the  affirmation  may  be ;  it  is  but  an  affirmation^  and 
does  not  constitute  a  contract. 

No  action  will  lie  against  a  man  upon  his  mere  affir- 
mation that  he  will  give  bis  daughter  a  portion.-^!. 
Ftn.  9.61  f  Winfv,  Tawot. — ^Theremust  be/mud  accom«> 
panied  by  acHial  damage,  to  support  an  action  on  the 
case,  for  a  deceit,  against  a  stranger  to  the  contract. 
8.  T.  n.  51,  Padeii  t.  Freeman.  %,  EasL  92,  Haycn^t 
V.  Creasy* — It  is  not  liaw,  that  the  Defendant  is  lifd>le,  \f 
he  did  not  use  due  deligence  to  ascertain  the  truth.— rBut 
the  evidence  shows  that  the  representation  was  fairly 
dnd  Jumestly  m^Ae,  and  therefore  whether  true  or  false, 
is  wholly  immaterial.  If  the  Plaintiff  was  deceived,,  it 
must  have  been  either  by  his  own  mistake  of  the  purport 
of  the  letters,  or  by  the  assertions  of  Jonathan  Kussell. 
R.  M.  &  Co.  in  their  letters  to  the  Plaintiff,  call  them 
letters  of  introduction  and  reeomTnendoHon,  not  letters  of 
credit  or  guaraiity.  There  is  no  evidence  to  connect  the 
represientations,  or  assertions  of  Jonathan  Russell,  with 
C.  &  N. — He  was  not  their  agent,  nor  can  they  be  res- 
ponsible for  any  tiling  be  may  have  said. 

There  is  no  evidence  ofmoto^e^,  but  strong  evidence 
of  the  contrary.  When  one  merchant  speaks  of  the  credit 
or  integrity  of  another,  he  speaks  only  as  to  general  re- 
putation. In  the  present  case,  this  general  reputation 
is  fully  proved.  The  burden  of  proof  lies  on  the  Plain- 
tiff, to  show  some  act  or  information  to  the  contrary, 
which  came  to  the  knowledge  of  the  Defendant — ^Fraud 
is  never  to  be  presumed.  As  to  the  captures  in  179d  or 
1794,  it  docs  not  appear  that  the  vessel  and  cargoes  wet*e 
not  insured.  As  tiiose  losses  had  happened  several  years 
before  the  letters  of  recommendation,  and  as  the  house 
ofR.  M.  &  Co.  for  aught  that  appears,  had  i^tood  un- 
shaken thereby,  those  losses  themselves  seem  to  be  the 
best  evidence  of  the  stability  of  that  honse. 

As  to  flie  TnruiU    This  is  a  ground  of  complaint  to- 
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^ITMSU  tally  distinct  froni  the  qaestionof  liability  .under  the 

V         contract    The  Complainant  seems  to  rely  upon  some 

oi^auk's  specific  lien  pn  the  rice  itself  or  its  proceeds :  But  when 

£X^8.    he  lei  the  rice  go  oat  of  his  hands,  upon  being  satisfied 

'  of  the  solidi);y  of  the  house  of  R;  M.'&  Co.— he  could  not 

recall  it — he  lost  all  claim  to  a  s^ific  lien. 

The  evidence  respecting  the  assignment  to  Loomis  and 
llUingiiasty  is  not  such  as  this  Court  can  notice.  There 
i$  only  a  certificate  of  tlie  clerk  of  the  District  Court,  that 
it  is  a  copy  of  a  paper  filed  in  that  Court  by  Robert  Mur- 
ray^  upon  his  examination  under  a  commission  of  Bank* 
rnptcy.  It  is  not  proved  by  the  oath  of  any  person  who 
had  seed  the  original,  nor  is  it  mentioned  in  the  bill,  nor 
coidesiKed  in  the  answer f  The  Plaintiff  can  make  no 
title  to  a  specific  lien  on  this  fund. 

•  The  otiier  trusts  in  favor  of  C  k  N.— 4md  of  Joseph 
ft  William  Russell,  were  expressly  revoked  by  .the  sub- 
sequent deeds ;  and  the  Ptaintiflrdocs  not  claim  as  a  ge- 
neral creditor. 

The  Plwitiff  must,  in  his  bill,  show  a  title ;— 4m  inter- 
est, and  a  right  to  call  upon  the  Defendants.  There 
must  be  some  privity  between  them ;  and  all  persons 
interested  in  the  trusts,  must  be  made  parties.  .AEtfard 
31,  ±^S,  lU,  220«    2.  Br.  C.  C.  Buftv.  DenmU 

If  there  are  no  allegations  in^the  prior  part  of  the  bill 
to  justify  the  interrogatories  in  the  subsequent  part,  the 
Defendant  it.  not  bound  to  answer  them. — ^The  Plaintifl^ 
had  no  rigtit  t3  call  for  a  discovery  at  general  assets ; 
lio  was  confined  4o  the  funds  alleged  in  his  bill.  This  is 
fatal  as  \o  the  tru^  of  Loomis  and  Tiilinghast ; — and 
another  objection  is,  that  suits  are  now  pending  in  New 
York  against  the  present  Defendants  and  others,  calling 
.  for  an  account  of  these  very  funds. 

If  the  Courts  of  the  United  States  have  not  power  to 
call  all  partica  before  them,  it  is  a  good  objection  to  their 
proceeding  in  the  case.  The  PlaintiflT  should  have  ap- 
plied to  the  State  Courtis,  which  Jiave  power.  It  is  true 
that  each  trustee  is  only  liable  for  what  he  received,  but 
that  is  no  reason  why  the  co-^trustee  should  not  be  made 
a  party. 
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Deztbb  and  P»  B.  Eeti  tn  rpplyi  ftvssitt 

It  is  true  that  there  ouglit  to  be  beforcf  the  Court^^all  ciJuuK'ft 
the  partis  who  ma^^be  necessary  to  enable  the  Court  to    xx'bs. 
do  cofnplete  justice ;  but  the  books  also  add  the  proviso,  »■■ 

that  they  be  within  the  jurisdiction  of  the  Court.  Under 
the  agreement  to  bring  this  cause  up  to  this  Court  for  a 
final  decision,  without  an  argument  in  the  Court  below, 
it  was  not  expected  that  it  would  now  be  delayed  by  the 
allegation  of  the  want  of  proper  parties. 

1*.  As  to  the  Ifaibility  of  the  Defendant  upon  the  let- 
ters— ^ttiis  case  differs  essentially  from  that  of  Haycraft 
and  Creasey,  in  %.  East  92. — ^In  tliat  case  it  appeared 
that  the  Defendant  himself,  was  grossly  duped  and  decei- 
ved, and  his  assertion  was  founded  upon  his  belief  only.' 
If  this  had  not  been  the  case  he  would  have  been  liable. 
There  is  no  difference  in  morality  between  tlie  assertion 
of  a  falsehood,  and  an  affirmation,  without  any  know- 
ledge on  the  subject,  with  intent  to  induce  the  Plaintiff  to 
give  credit  We  have  called  upon  the  Defendant  to 
show  that  he  was  himself  deceived.  This  he  has  not 
done,  but  has  shewn  facts  tending  to  excite  his  suspi- 
cions, and  which  ought  to  have  put  him  more  upon  bis 
guard.  It  is  doubtful,  whether  the  case  of  Haycr^t  and 
Creasey,  be  law.  It  was  decided  by  two  doubting  J  udges 
against  the  clear  and  decided  opinion  of  the  Chief  Jus- 
tice, supported  by  great  strength  of  argument.  The  opi- 
nion of  Grose,  is  clearly  untenable. 

In  the  case  of  Pasley  v.  Freeman,  S.  T.  JB.  51,  the  on- 
ly doubt  was,  whether  the  only  remedy  was  not  in  Equi- 
ty, and  whetlier  it  could  be  supported  upon  the  strict 
principles  of  tlie  common  law.  But  that  doubt  was 
overruled,  and  a  legal  remedy  established.  But  it  is  not 
decided  tl^at  there  is  no  relief  in  E4][ttity.  Courts  of 
Chancery,  do  give  relief  in  some  cases,  where  relief  may 
also  be  had  at  la,w.  Thus; 'when  a  case  of  equitable  ju- 
risdiction is  blended  with  a  case  at  law — ^Qr  where  the 
remedy  at  law  is  not  complete,  or  ^vhere  a  Court  of 
Equity  once  ^ts  jurisdiction  of  the  case  upon  proper 
grounds,  although  there  may  be  a  i'emedy  at  law,  the 
Court  of  Equity^  will  retain  its  jurisdiction. 

Although  this  cause  has. been  several  times  argued. 
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os^iBK*^  yet  tUs  SI  tbe  first  time  tk»  queitiott  has  been  mule^ 
JBste.    whether  the  Defendantt  Clarkf  ie  not  liable,  upon  tte 
■  1  'mv      ground  of  misniiiresentatton. 


The  Plaintiff  was  not  bound  to  five  C.  k  N.  ^nbtice 
that  he,  had  indorsed  tbe  bills  of  R.  M.  &  Co.  It  woidd 
have  been  indelicate  both  with  regard  to  them  and  to 
C.'&  N.  Jt  was  time  enough  to  give  notice  when  the 
bills  were  dishonored. 

The  conveyance  of  cest  vi  que  truH  will  be  respected 
in  a  Court  of  equity.  W.  Russell^  bf  bis  answer^  has 
assigned  tbe  U-ust  fund  to  the  Plaintiff- 

The  supposed  objections  to  the  trust  of  Loomis  and 
TillinghUst  do  not  exist  The  bill  calls  upon  the  Defen- 
dant to  set  forth  all  the  assignments  and  trust  funds  he 
holds  from  R.  M.  &  Co.  and  to  produce  the  original 
deedSy  of  .whiciv  copies  are  produced  by  the  Plaintiff^ 
and  to  declare  on  what  trusts  he  holds  the  property  as- 
signed. The  bill  charges  him  with  holding  funds  in 
^ust  for  the  plaintiff.  The  recital^  in  one  of  tlie  deedcL 
produced)  leads  to  the  trust  of  Loomis  and  Tillinghast^ 
which  they  assigned  to  the  Defendant  who  had  notice 
of  the  tihisty  and  without  flie  knowledge  of  William  Rus^ 
sdL  The  Defendant  knew  to  what' the  recital  alluded;; 
lie  knew  of  the  trust  in  faVor  of  Joseph  and  W.  Russell 
md  ought  tir  have  stated  it  The  nofes  of  R.  M  fc  Co. 
wifli  the  indorsement  of  Loomis  and  Tillinghast^  which 
the  Defendant  gave  up  to  them  in  lieu  of  the  property 
assigned  to  them  by  R*  M.  fupd  Co-  were  of  no  value. 
They  were  notes  which  R.  M.  and  Co«  had  given  to 
Clark  in  payment^  and  which  they  had  paid  b^  the  sis- 
Mf^ment  of  other  property  so  as  to  relieve  li.  and  T.' 
Ilrom  their  iddorsementr-^so  that  in  truth  the  whole  funds 
VhichR.  M.andCo.  hUd  assigned  to L.  and  T.for  their 
indemnity^  tmd  for  the  indeinnity  of  Joseph  and  W. 
Itussell  were  applicable  to  jthe  relief  of  the  lattei^and 
dught  to  be  ap^ied  to  ike  indemnificktion  of  the  Plain- 
tiff. 

The  ntffQf^  of  the  speculation  itself  indicated  that  the 
piroceeds  of  the  sales  of  flie  rice,  wer^  to  constitute  the 
fund  out  of  which  the  bills  were  to  be  paid  which  were 
dnyOk  tb  pay  fcir  its  purchase^    The  parties  upon  the 
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Ulb  natnnlljr  looked  to  that  fand  as  their  principal  se-  BtasBUL 
corij^.    This  was  known  to  the  Defendant^  Clark  y  and        v. 
with  that  luiowledge  he  obtained  possession  of  the  pro-  clabk's 
ceeds  of  this  very  rice,^  for  the  purchase  of  which^  the    ex'bs. 
Plaintiff  indorsed  the  bills*    The  Defendant  did  not,  as  ■ 

a  stranger,  get  them  innocently  into  his  hands^  but  6b* 
tained  tnose  funds  iii  conseqaence  of  his  own  misrepre-. 
Bentation  as  to  the  stability  and  integrity  of  tlie  houte  of 
R.  M.  and  Co;  tt  iA  utlcbnscietitidus  for  him  to  retail 
those  funds  under  such  circumatances. 

March  BOu    M  the  judges  being  prtientf 

Mabshaix>  ^justtctf  delivered  t||e  following  opinion. 

This  is  a  suit  in  Chaiicery  instituted  for  the  purpose 
of  obtiEuiiing  from  the  Defendants,  payment  of  certain 
biUs  of  exchange  drawn  by  Jonathan  Rti8sell>  an  agent 
of  Robert  Murray  &  Co.  and  indorsed  by  Nathaniel 
Russell;  which  biUs  were  protes(»d  for  non-payment» 
and  have  since  been  taken  up  by  the  indorser.  The 
PlaintifT  contends  that  the  house  of  Clark  &  Nightin*^ 
gale  had  rendered  itself  responsible  for  these  bills  by 
two  letter?  addressed  to  bim^.one  of  the  20th  and  the 
other  of  the  21st  of  Januaiy,  i7S^6,  oh  the  iGuth  of 
which  his  indorsements,  as  he  says,  were  made. 

The  letters  are  in  these  w6rds--^See  the  preceding 
statement  of  the  case.) 

The  bill  alleges  that  these  letters  bind  Olark  and 
Nightingale  to  pay  to  Nathaifiiel  Russel  any  sum  for 
Which  he  might  credit  Robert  Murray  &  Co.  either  be* 
bause, 

1st  They  doj  in  law,  amount  to  agi|arattty~<fr  that^ 

2d^  They  were  written  ¥lritb  a  fraudulent  intetit  to  be 
understood  as  a.  guaranty— or  that, 

5d.  They  contwn  a  misrepresentation  of  ihe  solidity 
and  character  of  the  house  of  Robert  Murray  k  Co. 

Soon  after  the  protest  of  these  bills  for  non-payment, 
Robert  Murray  &Xo.  failed  and  became  bankrupts* 
VOL.  VII.  IS 
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EUB.8EIX  Previous  to  their  Bankruptcy  thejr  assigned  a  great 
t^       proportioti  of  their  effects,  includhig  the  cargoes  for 
cxJiiuc's  the  purchase  of  which  these  bills  were  drawn,  to  John 
BX*B8.    J.  Clark  >^nd  John  B.  Murray  in  trust  for  Clark  and 
^m,mmm.mm^^^  Nightingale,  and  for  sundry  other  creditors  and  pur- 
poses mentioned  in  several  trust  deeds  which  are  re- 
cited in  the  bill,  and  which  appear  in  the  record*    The 
Plaintiff  claims  to  be  paid  his  debt  out  of  this  fund. 

The  andwer  of  John  J.  Clark  was  filed,  and  a  cer- 
tain William  Russell,  a  partner  of  the  house  of  Joseph 
and  William  Russell,  who  gave  a  letter  of  credit  and 
guaranty  to'  the  drawer  of  the  bills  indorsed  by  the 
Plainlifi^  Nathaniel  Russell,  was  made  a  pai*ty  De- 
fendant. Against  Joseph  and  William  Russell  a  judg- 
ment had  been  obtained  by  Nathaniel  Russell  for  the 
amount  of  the  bills  indorsed  by  htm,  but  they  had  be- 
come  insolvent,  and  no  part  of  this  judgment  had  been 
discharged. 

Many  depositions  having  been  taken  and  sundry  ex- 
hibits ftledy  a  decree  of  dismission,  witiiout  ai^ument, 
and  pro  forma  wad  rendered  in  the  Circuit  Court  for  the 
District  of  Rhode  Island,  and  the  cause  comes  into  this 
court  by  appeal  from  that  decree* 

It  is  contended  by  the  Defendants^  that  the  letters 
which  have  been  recited  create  no  liability  on  the  pait 
of  Clark^and  Nightingale/ but  are  to  be  considei:ed 
merely  as  letters  of  introduction.  Whatever  may  be 
the  construction  of  the  letters,  they  insist  that  tiie  Plain- 
tiff, if  intitled  to  recover,  has  complete  remedy  at  law, 
and  that  a  Court  of  Chancery  can  take  no  jurisdiction 
of  the  cause. 

It  is  believed  to  be  unqui^tionable  that  a  suit  m 
Chancery  could  not  be  sustaine-d  on  these  letters  against 
Clark  and  Nightingale,  unless  some  additional  circum- 
stance rendered  an  application  to  this  couit,  necessary. 

The  Plaintiff  contends  that  such  application  is  neces* 
sary,  because  there  are  a  great  variety  of  facts  belong* 
ing  to  the  transaction  which  could  not  be  introduced 
into  a. court  (ff  law,  or  which  would  not  avail  him  in 
that  court,  but  which  are  proper  for  the  consideration 
of  a  court  (^  equity* 
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Because  soinKe  of  these  facts  rest  within  the  kiiowled||;e  busseij^ 
of  thQ  Defendants— 4ind  v. 

CLARK'S 

Because  he  cannot^  at  law^  subject  the  trust  fond  to    kx'rs. 
his  ciidin.  ■ — 


So  far  as  respects  the  question  whether  these  letters 
ponstitnte  a  contract  of  guarant^t  there  can  be  no  doilbt 
biit  that  the  construction  in  a  court  of  law  or  a  couft  of 
equity  must  be  precisely  the  sahie,  and  that  any  expla- 
natory fact  which  could  be  admitted  in  the  one  court; 
would  be  received  in  the  other. 

On  the  question  of  fraud  the  remedy  at  law  is  also 
complete^  and  no  case  is  recollected  where  a  court  of 
equity  has  afforded  relief  for.  an  injury  sustained,  by  the 
fraud  of  a  person  who  is  no  party  to  a  contract  induced 
by  that  fraud* 

It  is  true  that  if  certain  facts^  essential  to  the  merits 
of  a  claim  purely  legale  be  exclusively  within  the  know- 
ledg^  of  tlie  paity  against  whom  that  claim  is  asserted^ 
lie  may  be  required,  in  a  C3ourt  of  Chancery^  to  disclose 
those  facts,  and  the  court,  being  thus  rightly  in  posses- 
sion of  the  cause,  i^ill  proceed  to  determine  the  whole 
matter  in  controversy.  %ut  this  rule  cannot  be  abused 
by  being  employed  as  a  mere  pretext  for  bringing 
causes,  proper  for  a  court  of  law,  into  a  court  of  equity^ 
If  the  answer  of  the  Defendant  discloses  nothing,  and 
the  Plaintiff  supports  his  claim  by  evidence  in  .his  own^ 
possession  unaided  by  the  confessions  of  ihe  Defendant, 
the  established  rules,  limiting  the  jurisdiction  of  courts, 
require  that  he  should  be  dismissed  from  the  Court  of 
Chancery,  and  permitted  to  assert  his  rights  f  n  a  court 
of  law. 

It  is  also  true,  that  if  a  claim  is  to  be  satisfied  out  of 
a  fund,  which  is  accessible  only  by  the  aid  of  a  Court 
of  Chancery,  application  may  be  made,  in  the  first  in- 
stance,,  to  that  court,  which  will  not  require  that  the 
claim  should  be  first  established  in  a  court  ^riaw« 

In  the  case  under  consideration,  tne  answer  confesses 
nothing.  So  far  fi*om  fumishuig  any  evidence  in  sup- 
port  m  Ibe  PlaintiflTs  claim,  it  denies,  in  tte'most  fuU 
and  explicit  terms^  the  whole  equity  of  the  bilL 
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IBU8IBLL      This  ground  of  jarisdiction^  therefore,  is  total) j  with- 

V.        drawn  from  the  case, 
ciaul's 

sz'Rs.        It  remains  to  inquire  whether  the  Plaintiff  can  be  let 
«pi^..^««.  in  to  claiti  on  any  part  of  the  trust  fund:  and  this  de- 
pends principally  on  bi»  claim  being  within  any  one  of 
the  trusts  declai^ 

The  first  trust  deed^  which  was  Executed  by  Robert 
Murray  &  Co.  on  the  25d  day  of  March,  1798,  is  de- 
clared to  be  in  trust  to  apply  the  monies  arising  from 
the  trust  property  «  in  payment  and  satisfaction  of  the 
debts  aiid  balances  which  shall  appear  to  be  found  to  be 
due  and/ owing  from  the  said  parties  of  the  first  part 
(Robert  Murray  &  Co.)  to  them  the  said  John  J.  Clark 
and  John  B.  Murray  (the.  trustees)  and  to  ^  such  other 
of  the  creditors"  of  the  said  Robert  Murray  &  Co.  as 
they  should,  by  any  instrument  of  writing,  within  twelve 
months,  appoint 

It  may  be  doubted  whethpr  this  declaration  of  trust, 
would  be  applicable  to  a  collateral  undertaking  not,  at 
the  time,  carried  into  judgment. 

In  the  second  deed,  one  of  the  trusts  declared  is,  tp 
repay  Clark  and  Nightingale  for  any  sums  they  may 
pay  or  be  liable  to  pay  under  a  suit  at  the  time  depend- 
ing  against  Uiem.    That  suit  was  dismissed. 

Without  deciding  whether  Russell  could  avail  himself 
of  this  trust,  having  failed  in  the  particular  action  then 
depending,  the  court  will  proceed  to  inquire  how  far 
Clark  and  Nightingale  were  liable  to  the  Plaintiff  for 
the  debt  due  to  him  from  Robert  Murray  &  Co. 

The  law  will  subject  a  man,  having  no  interest  in  the 
transaction,  to  pay  the  debt  of  another,  only  when  hi|i 
undertaking  manifests  a  clear  intention  to  bind  himself 
for  that  debt.  Words  of  doubtful  import  ought  not,  it 
is  conceived*  to  receive  tliat  construction. '  It  is  the  du^ 
of  the  individual,  who  contracts  with  one  man  on  the 
credit. of  another,  not  to  trust  to  ambiguous  phrases  and 
strained  constructions,  but  to  require  an  explicit  and 

{lain  declaration  of  the  obligation  he  is  about  to  assume^ 
n  their  letter  of  the  «Oth,  Clark  and  Nightingale  indi- 
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Gate  no  intention  to  take^  any  respAnsibiUtj  on  them-'  st^gsBu 

selv^^  but  say  that  Mr.  Russell  may  be  aissured  Robert  ^^ 

Murray  &  Co.  ,wiU  comply  fully  with  their  engage-  gi^abk's 

ments.    In  their  letter  of  the  21st  they  speak  of  the  let-  £x'K8« 

ler  of  the  ijreceding  day  as  a  letter  of  recommendatioD»  • 
and  add  <'  we  have  now  to  request  that  you  wiU  endea- 
vor to  render  them  every  assistance  in  your  power." 

How  far  ought  this  request  to  have  influenced  the 
Plaintiff?  ^  Ought  he  to  have  considered  it  ad  a  requ^ 
that  he  would  advance  credit  or  funds  for  Robert  Mur- 
ray &  Co,  on  the  responsibility  of  Clark  and  Nightin- 
gale^  or  simply  as  a  strong  manifestation  of  the  friend- 
ship of  Clark  and  Nightingale  for  Murray  &  Co.,  and 
of  their  solicitude  that  I^.-Kussell  should  aid  their  ope- 
rations as  far  as  his  own  view  of  his  interests  would  in- 
duce him  to  embark  in  the  commercial  transactions  of  a 
bouse  of  high  character,  possessing  the  particular  good 
wishes  of  Clark  and  Nightingale? 

It  is  certain  that  merchants  are  in  the  habit  of  recom- 
mending correspondents  to  each  other  without  meaning 
to  become  sureties  for  the  person  recommended;  and 
that,  generally  speaking,  such  acts  are  deemed  advan- 
tageous to  the  person  to  whom  the  party  is  inti^oduced> 
as  well  .as  to  him  who  obtains  the  recommendation. 

These  letters  are  strong,  but  they  contain  no  intim^> 
tion  of  any  intention  of  Clark  and  Nightingale  to  be. 
come  answerable  for  Robert  Murray  &  Co.,  and  they 
are  not  destitute  of  expressions  alluding  to  ti>at  recipro« 
city  of  benefit  which  results  from  the  intercourse  of 
merchants  with  each  other.  "The  friendship,"  sa)r 
they,  in  their  letter  of  the  ftOth,  <«we  have  for  these 
gentlemen,  induces  us  to  wish  you  will  render  them 
every  service  in  your  power,  at  the  saAiie  time  we  flat- 
ter ourselves  this  correspondence  will  prove  a  mutual 
benefit" 

Mr.  Russell  appears  to  have  contemplated  the  tn^is* 
action  as  one  from  which  a  fair  advantage  was  to  b« 
derived.  He  received  a  commission  on  his  indorse- 
ments. 

The  court  cannot  consider  these  letters  as  dbnstituting 
a  contract  by  which  Clark  aod  Nightingale  undercook 
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bttsselIa  to  render  thomseJves  liable  for  the  engagements  of  Ro- 

V*        bert  Murray  tc  ,Co>  to  Nathaniel  Russell.    Had  it  been 

cjjLBK*9  such  a  contract,  it  would  certainly  have  been  the  duty 

ex'bs.     of  the  Plaintiff  to  have  givea  immediate  notioe  to  the 

I      Defendants  of  the  extent  of  his  engagements* 


It  remains  to  inquire  whether  theae  letters  contain 
such  a  misrepresentation  of  the  circumstances  and  cha- 
racter of  the  house  of  Robeirt  Murray  &  Co  as  to  ren- . 
der  them  accountable  to  the  Plaintiff  for  the  injury  he 
has  sustained  by  trusting  that  company. 

The  question,  how  tar  merchants  are  responsible  for 
the  character  they  give  each  other,  is  one  of  much  deli- 
cacXf  and  of  great  importance  to  the  commercial  world. 

That  a  fraudulent  recommendation  (and  a  Wcom- 
mendatiouy  known  at  the  time,  to  be  untrue^  woidd  be 
deemed  fraudulent)  would  subject  the  person  giving  it 
to  damages  sustained  by  the  pe^rson  trusting  to, it,  seems 
now  to  be  generally  admitted.  The  case  of  PasUy  v. 
FreemaUf  reported  in  8  Durnford  and  £a^^. recognizes 
and  establishes  this  principle.  Indeed,  if  an.  act,  in  it- 
self immoral,  in  its  consequences  injurious  to  another, 
performed  for  the  purpose  of  effecting  that  injuryi  be 
not  cognizable  and  punishable  by  our  laws,  our  system 
of  jurisprudence  is  more  defective  than  hais  liitherto 
been  supposed. 

But  this  does  not  appear  to  the  Court  to  be  the  ctint 
described.  It  is  proved  incontestibly  that  when  the 
letters,  on  which  this  suit  depends,  were  written,  Robert 
Murray  and  Co.  wxre  in  high  credit,  and  were  canning 
on  business  to  a  great  extent,  which  was  generally 
deemed  profitable.  The  bill  charges  particular  know- 
ledge in  Clark  and  Nightingale  that  this  apparent  pros- 
perity was  not  real.  But  this,  as  well  as  every  other 
allegation  of  fraud,  is  explicitly  denied  by  the  answer; 
aqd  the  answer,. being  responsive  to  the  bill,  is  evidence. 
Had  the  Plaintiff  been  able  to  exhibit  proofs  which  would 
hare  rendered  this  fact  doubtful,  it  might  have  been  pro- 
per to  have  directed  an  issue  for  the  purpose  of  trying 
it :  but  be  has  Exhibited  no  such  proofs. 

In  writing  the  letters,  then^  redted  io  the  biil^  Clark 
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and  Nigbtingale  stand  acquitted  of  the  impatation  of  busssli^ 
firaud.  '  v: 

Bat  it  is  contendedlby  the  Plfdntiffy  that  the  repre^  ex*b8. 
sentation  they  made  of  ttie'  circamstauces  of  Robert,  ■  i 
Murray  and  Co.  was, 'at  the  time  untrue;  and  that  ttiis 
misrepresentation,  whether  made  ignorantly  ot  .knpVir- 
ingly,  was  ^ually  injurious  to  Nathaniel  Russell,  and 
equally  charges  them  with  the  loss  he  has  sustained  by 
tmsting  to  thdr  assurances. 

The  fact,  that  Robert  Murray  and  Co.  were  not»  in 
January^  1796,  in  solvent  circumstances,  h^jaot  clearly 
made  out :  but  the  cause  does  not  rest  entirety  on  this 
fact  The  principle,  that  a  mistake  in  Buch  a  fact  as  the 
risal  internal  solidity  of  a  mercantile  house,  whose  jex- 
ternal  appearance  is  unsuspicious,  shall  subjeot  the  per- 
son, representing  their  solidity  to  another^  to  the  loss 
stisfained  by  that  other  intrusting  to  this  representation, 
is  not  admitted. 

Merchants  know  the  circutnstances  under  whichr  re- 
jcojnmendations  of  this  description  must  be  given.  They 
know  that  when  one  commercial  inan  spestks  of  another 
in  extensive  business, 'he  must  be  presumed  to  speak 
from  that  knowledge  only  which  is  given  by  reputat|pn.' 
He  is  not  supposed  to  have  inspected  all  the  books  and 
trai^actions.of  his  friend,  with  the  critical  eye  which  is 
emplQyed  in  a  case  of  bankruptcy.  .  He  mos^  therefore^ 
be  supposed  to  ppeak  of  the  credit,  not  qf  the  actual 
known  funds  of  the  person  he  recommends;  of  his  ap- 
parent^ not  of  his  real  solidity.  In  such  a  case  it  Is 
certainly  incautious  and  indiscreet  to  use  terms  which  ^ 
imply  absolute  ahd  positive  knowledge.  It  may,  per- 
haps^ be,  admitted  that,  in  such  a  caise,  fraud  may  be 
presumed  oq  slighter  evidence  than  would  be  required* 
in  a  c&se  where  a  letter  was  written  with  moi-e  circum- 
spection. Tet,  even  in.  such  a  case,  where  the  commu- 
nicatmn  ia  honestly  made,  and  the  part}'  malurig  it  has 
no  interest  in  the  transaction,  he  has  never  been  declar- 
ed to  be  responsible  for  its  actual  verity.  The  reason 
of  the  rule  is,  .that  merchants'  generally  possess^  and 
are  iiierefore  presumed,  in  their  correspondence,  to 
speak  from  that  knowledge  only  of  the.  circumstances 
of  other  merchaoits/ which  may  be  acquired  hj  observing 
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tv^nvtL  tbeir  course  of  businrasy  their  punctuality  and  thetl* 

V.        general  credit. 
ci.4Bk:'s 

bx'rs.        This  principle  appears  to  have  been  fully  considered 
■  in  the  case  of  Etayerdrt  t.  Vreasey,  reported  in  2  East, 

in  which  case,  all  the  authorities  were  reviewed.  It 
does  not  appear  that  j  a  single  decision,  has  been  ever 
madCj,  asserting  the  liabilitjr  of  the  writer  of  such  a  let- 
ter. Tlie  case  of  Hatjcraft  v,  Creasey  demes  hisliabili' 
ty;  and  that  case  appeairs  to  tliis  Court  to  have  been  de- 
cided in  conformity  with  all  previoi^  adjudications. 

It  is  therefore  the  opinion  of  the  Court,  that  Clai^ 
&  Nightingale,  having  beliex-ed,  and  had  reason  to  be- 
lieve, so  far  as  Is  shown  by  the  evidence  in  ttiis  cause^ 
ifaatthc\  representation  they  made  to  the  Plaintiff,  of  the 
chai*acter  and  circumstancea  of  Robert  Murray  and  Go. 
was  true,  are  not  liable  to  the  Plaintiff,  in  consequence 
of  that  representation,  fdr  the  credit  he  gave  to  that 
conipahy. 

A  claim  is  alsoc  set  up  to  the  funds  in  the  hands  of 
Clark  and  Kightihgale,  founded  on  the  circumstance 
that  they  consist,  in  part,  of  the  rice  purchased^  with 
the  bills  indorsed  by  the  Plaintiff.  But  a^  no  specific 
lien  is  alleged  to  have  existed,  and  as  the  particular 
fi*aud,  alleged  to  have  been  committed  to  acquire  thosie) 
funds,  is  not  proved,  this  claim  is  unsustainable. 

The  Plaintiff,  then.  Cannot  be  considered  as  a  trust 
creditor  in  consequence  of  finy  claim,  he  can  assert 
against  Clark  and  Nightingale. 

The  second  deed  which  is  dated  on  the  24th  day  of 
March,  1798,  is  ako  in  trusf  to  pay  to  Joseph  and 
THlUam  Russell,  the  amount  that  shall  be  recovered  and 
paid  from  them  to  Nathaniel  Russell,"  &c.  <<upon  ac- 
count of  a  letter  of  credit,"  &c.  *«and  for  which  the  said 
Nathaniel  Russell  hath  recovered  a  judgment  against 
the  siiid  Joseph  and  William  Russell." 

No  part  of  this  judgment  has  ever  been  paid,  and  Jo- 
seph and  William  Russell  are  insolvent  The  state  of 
tilings,  then,  has  perhaps  not  yet  occurred  in  which  Jo- 
seph and  William  Russell  could  demand  the  execution- 
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^  the  (rust:  and  the  Conrt^  tlidugh  with  some  hesltai^  ftvssBiiL 
tiotiy  fbeb  constrained  to  decide  thaty  under  the  terms  pf       t. 
thb  trusti  Nathaniel  Russell  platming  through  Joseph  cask's 
ui  William  Rnssidlf  cannot  demand  its  execution  di-    sx'ns. 
rectly  to  himself*  —.——.- 

It  also  appears  tha^  in  September^  1796^  Robert 
Murray  and  Co.  assigned  to  Loomis  and  TiUinghastf 
cerliaiQ  personalities  in  trust  This  assignment  vftis 
siurendei^  to  Clark*  and  Nightingale  in  consideratioa 
of  notte  to  a  large  amount^  in  which  Loomis  and  Til- 
linghast  w^  bound  for  Robert  Murray  and  Co*  It 
appears  tiiat  Clark  and  Nightingale  are  otiierwise  se- 
cured with  respect  to  these  notes;  at  leasts  there  is  rea- 
son to  believe  that  they  are.secure. 

Clark  and  Nightingale^  having  taken  this  assign- 
ment with  notice  of  the  trust,  take  it  clothed  with  "the 
trust.  They  are  trustees  for  the  same  uses  and  to  the 
same  extent  with  Loomis  and  Tillinghast 

4-  paper  appears  in  the  cause,  whioh  purports  to  l^ 
the  assigntaient  to  Loomis  and  Tillinghast  The  assign- 
ment is  in  trusty  first, .  to.  repay  themselves  any  sums 
which  they  may  pay  on  account  of  certain  undertak- 
ings made  by  them  for  Robert  Murray  and  Co.  and, 
secondly,  in  trust  ^io  pay  to  Joseph  and  William  Rus- 
seU  all  such  monies  as  they  shall  be  liable  -  to  pay,  as 
guaranty  as  aforesaid,  to  Nathaniel  Russell  upon  bills/' 
&e.  reciting  the  bills  for  which  this  suitis  instituted. 

It  is  settled  in  this  Court,  that  the  person  for  whose 
benefit  a  trust  is  created,  whQ  is  to  be  the  ultimate  re- 
ceiver of  money,  mi^y  sustain  a  suit  in  equity,  to  have  it 
paid  directly  to  himself. 

This  trust  being  to  pay  Joseph  &  William  Russell,  a 
Sum  they  are  liable  to  pay  to  l^athaniel  Russell,  and  be- 
ing created  in  such  terms,  that  the  money  is  certainly 
payable  to  them,  tlie  purposes  of  equity  v^  be  best  ef- 
fected by  decreeing  it,  in  a  case  lilce  the  present,  to  be 
paid  direcfly  to  Nathaniel  RusselL .  Indeed,  a  Court 
ought  not  to  decree  a  payment  to  Joseph  k  William  Rus- 
sell^ without  security,  that  the  debt  toNathuiel  Rus- 
sell should  be  satisfied. 

voLi  vir.  1* 


ftg  suiPREiiK  Miurr  a.  fl. 

BiJi8££&      But  it  irttot  8bbi«i#  ny  atiy  kgal  evidence^  that  Um 

V.       paper  is  the  assighkiti^  which*  was  madiy  in  trost  to 

cXiA^tK-'s  Loomid  &  TiUinghast^  mnd  tnyosferral  by  them  io  Churk 

EJt'Bs.     &Nightingafo.    Its  verity  is  not  admitted  by  the  De- 

m  fendantsy  nor  proved  by  the  Plaintiff. 


Nor  are  £be  circumstances  nnder  which  the  transto 
was  made,  nor  the  prdsent  circumstances  of  the  tmst^ 
sufficiently  before  the  Courts  to  enable  it  to  decide  with 
certainty,  whether  the  prior  trust  to  Loomis  &  Tilling- 
hast  is  satisfied,  or  otherwise  so  secured,  that  the.  tnut 
fundmay  now  be  applied  to  the  debtof  Joseph  fcWilUam 
Russell. 

Could  these  defects  be  supplied,  the  Cpurt  would  still, 
be  unable  to  decree  in  favor  of  the  Plaintiff,  for  want  of 
proper  parties. 

The  incapacity  imposed  on  the  Circuit  Courts  to  fniK 
ceed  against  'any  person  residing  within  -the* United 
States,  but  not  within  the  District,  for  which  the  Court 
may  be  holden,  would  certainly  justify  them  In.  dispen- 
sing witli  parties  merely  formaL  Perhaps  in  cases 
where  the  real  merits  of  the  cause  may  be  determined 
without  essentially  affecting  the  interest  of  absent  per- 
sons, it  may  be  the  duty  of  the  Court  to  decree,  as  her 
tween  the  parties  before  them.  But  in  this  case,  the 
assignees  of  Robert  Murray,  &  Co.  ^are  so  essential  to 
thfe  merits  of  the  question,  and  may  be  so  much  affected 
by  the  decree,  that  the  Court  cannot  proceed  to  a  final, 
decision  of  the  cause  till  they  are  parties.  They  may 
contest  the  validity  of  ail  the  deeds  under  which,  bofli 
parties.claiob  and  assert  in  themselves,  for  tke^nefit  of 
the  creditors  generally,  a  right  to  the  whole  fund.  Cer- 
tainly this  Court  ought  not,  on  light  grounds,  and|  ^th- 
out  due  precaution,  to  change  the  hands  in  which  this 
fund  is  pladed,  until  any  clum  of  the  assignees  to  it  may 
be  decided. 

Should  this  difficulty  be  obviated  by  suspending  tta^ 
effect  of  the  deCree,  tiU  the  vdidity  of  the  trust  deeds 
should  be  decided,  or  by  directii^g  security  to  be  given, 
another  presents  itself,  which  cannot  be  removed.  The 
assignees  have  a  right  to  contest  the  claim  of  JTathaniei 
Russell,  and  may,  either  deny  its  original  validity,  or 
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diow  that  it  hB$  been  {Nud.    Tbey  wt,  fhen^  dsdential  srsiBXXi 
parties^  and  tlie  Court  ought  not  to  decree  in  favor  of       -vi 
the  Plaintiff^  .witiiout  them.    It  is  possible^  that  they  c^abk^ 
may  consent  to  make  themselves  parties  in  this  eaiise,    ex'ss; 
and,  as  a<)ourt  may,  instead  of  dispiissing  a  bill  brougnt  -*—•—»• 
to  a  hearing  without  pjrpper  parties,  give  leave  to  make 
new  parties,  the  Court  will,  in  tliis  case,  set  aside  tl^e 
decree  of  the  Circuit  Court,  dismissing  this  bill,  and  re* 
niand  tiie  cause  to  ttie  Circuit  Court,  with  leave  to  make' 
new  parties. 


SCHOONER  CATHERINE  v.  THE  U,  STATES. 

1812. 


^  Peb.        ISlb. 

Ifthe  eeoQiel 
THIS  case  was  dismissed  because  the  counsel  for^t  negt^o 
the  Appellant  had  not  furnished  the  Court  with  a  state-  furnUi  the. 
ment  of  the  points  of  the  ca^e,  agreeably  to  the  general  2^"^'!^^ 
rule  on  that  sul^t  thepuatiof 

the  case,  the 

It  Was  afterwards  reinstated  by  consent  of  parties,     '^ 


BINGHAM;  &  oTHEBs  v  MORRIS  &  others. 

181t. 

■  '■  ■  •      ' .  Feb.       110). 

M)!;R£piTH,  moved  the  court  to  dismiss  thi3  ^^  \ 
appeal^  because  the  transcript  of  the  record  was  not  filed  of  error  fcT' 
within  the  first  six  days  of  the  term,  agi-eeably  to  the  not  fiUngt^ 
general  rule  fanU  voL  3.  p.  2S9.J    The  transcript  was  Sen^d 
ftled  on  the  13th  day  of  the  term  and  before  the  motion  witUDthefim 

applj  to  cases 

The-Cou;BT,  (WAsmvfyroNf  justice,  absent  J  said  that  J^JSJrf^^^ 
they  did  not  consider  the  rule  as  applying  to  any  case  hayeb^fije<t 
where  the  transcript  shall  have  been  filed  before  the  mo*  ^^^n  the>a» 
tion  for  dismissal.  tiaotodmiuii. 

Mtim  oroemUed. 
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THE  Stoop  ACTIVE 

THE  UmTED  STATES. 


Freseiit^..M  the  judges. 

THIS  was  an  appeal  from  the  sentence .  of  the 
Thedeparton  CircttH  Court  of  the  District  of  Connecticut  which  af- 
tm  aT*  firmed  that  of  tlie  District  Court  condemning  the  oloop 
wbarf  of  k     JicHve  and  Cargo. 

porCf  aod  pro- 

3h5  hS'*^  The  libd  stated  that  the  sloop  Jlciive  was  an  Aiiieri- 
therefrom       can  vessel  duly  enrolled  and  licensed  for  the  cod-fishery 

not  ft  deptf-  quired  to  be  given  by  such  vessels  under  the  several 
^J^f^^^acts  of  Congress  laying  and  enforcing  the  embargo; 
Sevieaoin^of  and  had  a  permit  to  depart  and  be  employed  in  the  cod 
rteMtectipii  fishery; 

of  tbe  wpple-  *" ' 

ii^eotarjr  em* 

bMipactof  That  in  the  night  between  the  Uh  and  5th  of  Jnty, 
iaov^^^^  1808»  at  the  port  of  New  London,  there  was  secretly 
vesed  htd  not  and  unlawfully  laden  on  board  her^  a  cargo  consisting 
Srf'il^  of  barrels  of  beef,  fish»  butter^  &c.,  without  the  know- 
bcfiire  seizure,  ledge  and  uot  Under  the  inspection  of  a  revenue  officer^ 
A  Ueenied  mth  intent  unlawfully  to  proceed  with  the  vessel  and 
UbKe^tofol  cargo  to  some  place  without  the  port,  harbor  and  dis- 
feitare  [under  trict  of  New  London.  That  the  vessel  so  laden,  left 
oc^aot^  her  place  at  the  wharf  in  the  port  of  Hew  London,  in 
tiMl8diofFe.the  night,  without  the  knowledge  of  any  custom  house 
2U^2i|j^i  officer,  without  a  license  or  permit,  and  witibout  any 
lieeS^YM-  custom  house  papers^  and  departed  therefrom  and  out 
id^miing,  of  thp  said  port,  and  proceeded  on  her  said  intended 
■mS «h£  id-  unlawful  voyage  to  some  place  to  thecUstom-house offl« 
teat  (o  CUT7  eel's  unknown.  That  tbe  cargo  was  worth  more'  than 
Aw*p£te*^**"  ^^  dollars.  That  the  vessel  was  unlawfully  employed 
vitiiout  /  Vt  in  trade  other  tlian  that  for  which  she  was  licensed. 

eeme  therefor^ 

^^SS^^  The  facts  of  the  case  appeared  to  be  as  stated  in  the 
iW|y  of  do.  libel,  except  that  the  vessel  was  seized  in  tte  act  ^ 
STmJSS?  Icaving.the  port,  but  before  she  had  gone  out  of  the 
tare  and  not  port;  and  that  Gates,  the  owner  of  the  greater  part  of 
Jj^  0o"^  the.  cargo,  wf«  neither  master,  owner  nor 
$Sf'  -yo  u  tlie  vessel* 
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FiTKnr  and  Dak  a;  for  the  AppeUaots.  sjiioop 

ACTITB 

Three  qaeatfahis  arise  UNhis  cause.  v. 

ir.STATES. 

1*  Whether  the  vessel  anil  csirgo  t(me  forfeited  by • 

being  laden  contrary  to  the  2d  section  of  the  act  of  25tt  po<  P>Me  ^o 
JiprU,  1808-.^po{.  9,  p.  146,  which  declares  that  «  nol^'^'l^i^ 
'« vessel  shall  receive  a  clearance^  unless  the  lading  to  tiie  matter, 
^^  shall'be  made  hereafter  under  the  inspection  <of  the^Ug»^^^J^ 
^*  proper  revenue  officerSf  subject  'to  the  same  reatnc-  yeuti  ' 
<«  tions,  regulations^  peiialtiea  and  firfeiturts^  as  arer 
^<  provided  by  law  for  the  inspection  of  goods^  wares 
*f  and  merchandize  imported/'  &c. 

2.  Whether  siie  departed  from  a  port  of  the  United 
States  without  a  clearance  or  permit  contrary  to  the  ad 
section  of  the  act  of  flie  9th  of  Jamantf  iSOS^^vol.  9, 
p.  11- 

8.  Whether  she  was  epiployed  in  any  other  trade 
than  that  for  which  she  was  licensed,  contn^^-v  to  tiie 
324  section  of  the  act  of  Fdfruary  IStA,  r*  ^  for  en*, 
rolling  and  licensing  vessels^-vol.  8»  p.  19S. 

1.  Upon  the  first  question,  nothing  will  be  added  to 
the  aiguments  urged  in  the  case  of  the  Fandiwu  fJhiie 
p.  55.J 

The  only  penalty,  under  that  act,  for  lading  without 
the  iMpection  of  a  revenue  officer,  is  the  denial  of  a 
clearance. 

There  was  no  law  then  in  force  io  punish  the  ivteiU 
to  violate  the  embargo.  The  act  of  January  9th,  1809» 
('voL  9)  p.  IS^J  first  made  it  penal  to  lade  a  vessel  with 
that  intent* 

The  libel  does  p  .  charge  the  intent  to  be  to  export 
the  cargo  to  any  foragn  place,  which  was  the  evU  in- 
tended  to  be  guarded  against  by  all  those  laws.  It  was 
not  unlawful  to  transport  domestic  goods  from  one  dis- 
trict to  another  in  the  United  States.  She  had  given 
bond  according  to  the  provisions  of  the  act  of  Januarjf 
Mh,  1808— f'vol.  9,  p.  ±±J  not  to  proceed  to  any  foreign 
port  or  place. 
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813009         The  5tb' seclidii  of  fbe  «ct  of  J^naaiy  9tb,  1809^ 

AcrriTfe    (cQtDjDonlj  called  the  enfirdag^d)  first  made  tlie  ves-^ 

V.       ftel  liable  to  fprfei  turiD  for  Iftding  without  a  pcmiit  This 

v»8TATS8.  is  a  legislative  confession  that  ttie  law  was  not  so  before. 

'  ■      It  sanctions  our  coastructton  of  the  act  of  the  2Bth  cf 

Jlprik  1808. 

2.  It  appears  from  the  evidence  that  (lie  vessel  was 
seized  within  the  port*  about  a  mile  and  an  half  from 
the  wharf. 

She  did  not  **  depattjrom'*  the  port^  and  is  therefore 
tiot  liable  to  forfeiture  under  the  3d  section  of  the  act 
9f  i)>muary  9thj»  1808. 

9.  Was  the  Active  engaged  in  any  trade  [other  than 
that  for  Which  she  was  ncended]  within  the  meaning  of 
the  enrolling  act? 

Bj  the  52d  section  of  that  act^  voL^f  p.  193)  it  is  de- 
clared^ *^  that  if  any  licensed  vessel  shall  be  employed 
'<  ill  any  otlier  trade  than  that  for  which  she  is  licensed^ 
*f  such  vessel^  with  her  tackle,  apparel  and  furniture, 
^''  and  the  cargo  found  on  hoard  her,  shall  be  forfeited." 

The  object  of  tliis  provision  evidently  was  to  prevent 
smuggling,  and  other  frauds  upon  tiie  revenue.  This 
is  evident  from  various  expressions  and  provisions  in 
other  parts  of  the  act. 

Thus, the  33d  8ex:tion  provides  that  if  the  cargo  be- 
toilg  to  a  person  other  than  the  master,  owner,  or  ma- 
riners of  the  vessel  so  trading,  and  if  tlie  duties  on  the 
cargo  have  been  paid  or  secured  according  to  law,  such 
cargo  shall  not  be  forfeited- 

'  Tlip  reason  is,  that  the  revenue  cannot  be  defrauded 
if  the  duties  have  been  paid.  If  then  this  vessel  had 
been  laden  with  foreign  goods,  and  the  duties  had  been 
paid,,  they  would  not  have  been  forfeited^  a  fortiori, 
would  they  be  exempt  from  foifeiture,  being  American 
product  and  not  liable  to  any  duty. 

So^  in  cne  4th  section  of  the  same  act,  toI.  2,  jp.  171^ 
bond  is  to  be  given  to  pay  to  the  Unitc^d  States  1,00Q 
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dolUn  in  eUe  it  shall  appeiir  that  tlie  veasel  has  been     81.00 
emidojred  ili  anj  trade,  wherfb^  iht  rtvetm  rfthe  VniUd  jlctiyA 
8iaies  hasheen  4^iraMded,  during  the  time  the  license        i^.' 
aras  in  force;  and  the  master  is  to  take  an  oath  thiLt  v.statss^ 
she  shaU  not  be  employed  in  any  tradef  whereby  th^  > 

revenue  may  be  defrauded. 

By  the  6th  section,  it  is  declared  that  no  license  shall 
be  in  force  for  carrying  on  any  Other  business  or  employ- 
ipent  than  that  for  which  the  vessel  is  specially  licensed; 
and  by  the  6th  section,  every  vessel  found  trading  be- 
tween district  and  district,  or  between  different  places 
in  the  same  district,  without  beiug  enrolled  and  licensed* 
if  laden  with  goods,  the  growth  or  manufacture  of  the 
United  States  only,  (distilled  spirits  excepted)  or  in  bal- 
last, shall  pay  foreign  fees  and  tonnage,  but  if  she  has 
any  articles  of  foreign  growth  or  manufacture,  or  dis- 
.  tilled  spirits^  the  vessel  and  cargo  sliall  be  forfdted. 

The  license  which  the  sloop  Jcfive  had  for  the  Cod 
fishery  not  being  in  force  for  the  coasting  trade,  she 
was  found  trading  between  different  places  in  the  same 
district  without  a  license,  and  therefore  was  within  the 
eth  section  of  the  act;  and  being  laden,  only  with  do* 
mestic  produce,  was  only  liable  to  pay  foreign  fees  and 
tonnage. 

By  the  8th  sectioni,  if  a  vessel}  enrolled  and  licensed, 
shall  proceed  on  a  foreign  voyage,  without  giving  up 
her  enroln^ent  and  license,  and  being  registered,  such 
vessel,  and  the  goods  so  imported  thereiny  shall  be  liable 
to  forfeiture.  Under  this  section  the  vessel  must  actu- 
ally make  the  foreign  voyage  and  import  goods  before 
she  can  be  forfeited. 

The  12th  section  authorizes  a  change  of  the  master, 
and  requires  the  new  mas^r,  or  the  owner,  to  make 
oath  that  the  vessel  shatt  not,  while  the  license  continues 
in  force,  be  employed  in  any  manner  whereby  Vie  reve-* 
nue  may  he  defratided. 

By  the  21st  section,  a  licensed  fishing  vessel  trading 
to  a  foreign  port  without  a  license  or  permit  tberefor, 
is  only  liable  to  forfeiture  in  case  she  be  fowid  within 
three  leagues  of  the  coast  with  foreign  goods  on  board 
to  the  value  of  500  dollars.    Domestic  goods  found  on 
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aMOP     board  are  not  liabfe  to  forfeitiii^    It  cibiiHit  OereOire 

AOTiYE    be  supposed  that  the  legislature  Intended  to  reiider  such 

T.        a  vessel  liable  to  forfeiture^  for  carrying  domestic  goodSf 

v.sTATEs*  upon  which  no  duties  were  pajrable^  from  one  part  of  a 

■      <  port  to  another. 

The  act  of  taking  on  board  certain  domestic  goods 
and  carrying  them  from  dho  par^  of  the  port  to  another 
is  not  such  a  trade  as  was  contemplated  in  <the  dad  sec- 
tion ofthe  act  Soch  a  construction  would  be  contrary 
U  the  spirit  of  the  whole  act. 

All  that  can  be  said  kf  that  she  took  in  'the  goods 
with  intent  to  trade ;  but  this  is  ndt  trading.  Such  an 
intent  is  not  punishable. 

Dallas,  JUtamef  of  the  United  BUfiee  ftrr  ihe  JDisf riet 
<lf  Vennsylvijmaf  and  PiHKinfiT^  Momey  Qtneral  of  the 
Ifnited  StaJtes-^w  JippeUees. 

The  parties  engaged  in  this  transaction  were  consci* 
ous  that  it  was  an  unlawflil  businesis.  This  vessel  waa 
confined  by  law  to  the  cod  fishery.  She  could  not  law- 
fully tsary  on  the  coasting  trade. 

She  was  laden  in  the  night,  and  was  towing  out  of 
the  harbor  when  she  was  seized.  Gates,  who  claims 
the  caigo,  appears  to  be  master  for  that  voyago-^t 
least  he  had  the  use  of  the  vessel,  and  was  on  board 
and  there  wa%  no  other  master. 

,1.  The  first  enquiry  is,  whether  this  vessel  is  liable 
to  forfeiture  under  the  enibargo  law,  and 

t.  Whether  she  id  liable  under  the  enrolling  and  li- 
censing act 

1.  She  departed  from  a  port  of  the  United  States 
without  a  clearance  or  permit,  contrary  to  the  act  of 
January  ^tA,  1808— ^oL  9,  |i.  11.  ^  3. 

To  depart  from  a  port,  does  not  mean  to  go  out  of 
the  port  She  depatied  from  the  port  when  she  set 
sail  to  leave  the  port-*when  she  broke  ground.  This 
is  the  construction-always  given  to  policieia,  when  the 
ictaurance  iajrom  (not  at  and  from)  a  certain  port. 
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i.  The  woteda6n  of  fhe  nvenne  wi»  not  the  oiily     biamhb 
i>bject  of  the  prohibitioii  to  use  the  license  for  another    actitx 
purpose  than  that  for  which  it  was  given.    li  was  ma*       v. 
terial  to  know  in  what  kind  of  trade .  every  vessel  wad  it.statss. 
engaged.    All  the  sections  which  have  been  eited  show  ■ 

fliat  it  was  tiie  intention  of  the  legislature  to  prohibit 
the  vessel  fimm  engaging  in  any  other  employment 
flian  that  for  which  i£e  was  licensed^  although  such 
employment  should  not  in  any  manner  afitet  the  reye« 
nue.  It  is  a  plain  and  express  prohibition  under  the 
penalty  of  forfeitui<e  of  vessel  and  cargo— and  it  is  un* 
necessary  to  enquire  into  the  motives  of  the  legislature* 

She  was  engaged  in  the  business  of  carrying  goods 
from  one  place  to  another — and  this  was  ^  employ* 
ment  or  trade  for  which  she  had  no  license.  She  was 
as  niuch  engaged  in  trade  at  the  i|iception  as  she  would 
have  been  at  the  consummation  of  the  vbyage.  It  was 
not  necessary  that  she  should  have  finished  the  vojrage^ 
or  have  been  engaged  in  buying  and  selling. 

MABSJSAiXf  Chief  JuiHee,  delivered  the  opinion  of  the 
court  as  follows:* 

TTie  sl<M>p  Active^  a  vessd  licensed  for  the  fishing 
trade,  was  laden^  in  the  night  of  the  4th  of  July  in  the 
year  1808,  in  the  port  of  New  London,  and  was  seized 
by  the  revenue  officer,  after  having  left  the  wharf  with- 
out a  clearance,  under  circumstances  which  justify  a 
belief  that  she  waisi  about  to  proceed  on  a  foreign  voy- 
age in  violation  of  the  acts  laying  an  embargo.  The 
veaael  and  cargo  were  libelled  as  haviiig  been  forfeited 
under  the  laws  of  the  United  S;^tes,  and  were  both 
condemned  in  the  District  Court,  which  sentence  was 
affirmed  in  the  Circuit  Court. 

This  sentence  is  supported  on  the  part  of  the  United 
States  under  the  Sd  section  of  the  topplementary  act  to 
the  act  laying  an  embargo,  and  the  32d  section  of  the 
act  for  enrolfing  and  licensing  ships  or  vesself  to  be 
employed  in  the  coasting  trade  and  fisheries. 

VOIi.VII.  iS 
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ft£0op        Tliis  court  Ib  of  opmion^  that  howeTer  criminal  the 

AOTivs-  intentions  'of  those  on  bo^  the  Active  might  have. 

V.        been,  neither  the  veosel  aor  cargo  were  forfeited  under 

v.8TATE6«  the  sd  section-  of  the  «« act  supplementary  to  the  act,  en- 

I  I     >     I     titled  an  act  laying  an  embargo  on  all  ships  and  vessels 

in  the  ports  and  tiarbors  of  the  United  States/'  because 

she  appeard  to  have  been  seized  in  port^  and  a  depar-' 

ture  tr&m  port  witbout  a  clearance  was  necessary  to 

consummate  the  oflfence* 

The  case  is  undoubtedly  "within  the  words  of  the  d2d 
section  of  the  enroDing  and  licensing  act.  The  Active 
was  a  licensed  vessel  employed  in  a  trade  other  than 
that  for  which  she  was  licensed* 

The  argument  that  this  act  was  intended  merely  to 
secure  the  revenue,  and  that  its  provisions  A6  not  con- 
template a  vessel  laden  with  domestic  produce  not  sub- 
ject to  duty^  has  been  urged,  with  great  force  and  cer- 
tainly derives  much  strength  from  the  various  sections 
of  the  act  which  have  been  quoted.  But  th'e  words  of 
the  S2d  section  are  explicit)  and  although  other  pre- 
ceding sections  furnish. much  reason  for  believing  that 
a  forfeiture  in  a  case  where  the  revenue  could  not  be 
defrauded,  might  not  be  contemplated  by  the  legislature, 
yet  they  ai-e  not  so  expressed  as  to  control  the  S2A  sec- 
tion. The  Active  and  her  cargo,  therefore,  must  be 
considered  as'  forfeited,  except  Bp  far  as  they  come 
within  the  3Sd  section. 

That  section  is  in  these  words  s  <<  Provided  ncvertber 
.^«  less,  and  be  it  further  enacted,  That  in  all  cases 
«(  where  the  whole  or  any  part  of  the  lading,  or  cargo 
**  on  board,  any  ship  or  vessel,  shall  belong,  bona  Jide, 
^*  to  any  person  or  persons  other  than  the  master,  o'lfm- 
'« er,  or  mariners,  of  such  ship  or  vessel,  and  upon 
<*  which  the  duties  shall  have  been  previously  paid  or 
^^  secured^  according  to  law,  shall  he.  exempted  from 
«<  any  forfeiture  under  this  act,  any  thing  therein  con- 
^f  tallied  to  the  contrary  notwithstanding.'' 

In  ihfs  case  the  libel  states^  tha^t  BilHngs  and- 

Morgan  were  owners  of  the  vessel,  and  a  cer- 
tain Gatea  owner  of  the  cargo  A  claim  is 
filed  by  Billings  and  Morgan  for  die  vessel  ami  part  of 
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the  cBTg^f  and  by  tiateoi  J^r  tbe  re«id«e  of  ihe  caigo,,    sloop 
It  ftppears^  then,  both  froin  tbe  libel  and  claims  that  a  actiti& 
part  of  the  cargo  did  <«  bdong,  bona  fdh  to  a  persop        v. 
other  than  the  master,  owner  or  mariners  of  the  ship  v.states. 
or  vessel.'*    This  part  of  the  cargp  comes  completely  -— -i.«-.~ 
within  that  part  of  the  description  which  relates  to  the 
ownership  of  tbe  property.    But  the  goods  on  board 
being  liable  to  no  duty,  the  duties  conld  not  have  been 
previously  paid  or  secured. . 

Tlie  court  considers  this  section  as  manifesting  a 
cJear  intention  in  tlie  legislature  to  exempt  from  for* 
feiturea  cargo  not  belonging  tQ  the  owner,  master  or 
mariners,  provided  that  cargo  was  not  liable  to  duties. 
Whether  this  coi\dition  was  produced  by.  a  previous 
payment  of  duties,  or  by  a  perfect  exemption  from  du- 
ties, must  be  immaterial.  Duties  cannot  be  paid  o^se- 
sured,  according  to  law,  on  goods  not  liable,  bylaw,  to 
duty.  The  legislature  must  he-understood,  when  say- 
ing  «<  upon  which  the  duties  have  been  previously  paid 
or  secured  a«:cQrding  to  law,'*  to  qiean,  <<  upon  which 
the  duties,  ifanii,  have  been  nreviously  paid,"  &c. 

It  is  the  opinion  of  the  court,  that  the  sentence  of  the 
Circuit  Court  be  reversed  as  to  so  much  of  t&e  cargo  of 
tbe  sloop  Active  as 'is  claimed  as  the  property  of 
Gates,  and  be  affirmed  as  to  the  vessel  .and  the  residue 
of  the  cargo. 

And  it  is  directed  to  be  certified  that  thei^  was 
probable  cause  of  seizure. 


HAWTHORNE,  CLAIMANT 
OF  THE  BRIG  CLARISSA  CLAIBORNE 

^  .Peb.        20l|i. 

THE  UNITED  STATES. 


rre8efd....M  ike  Judf^. 

THIS  was  an  appeal  from  the  sentence  of  the  District  This  Cooh 
Court,  at  New  Orleans,  condemning  the  J^gCtorim^J^J^ 
Oaibamep  for  violating  a  law  of  the  ¥nited  States.  take  oev  e^- 
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HAW-         BEuuBy  Moved  for  a  certiorari  upon  ft  mggtBtion  of 
TBOBiTEt  diminution  of  tlie  recordf  in  not  seiHling  up  the  cl^osi* 
Clamn't.  tions  of tlie  witnesseses. 

OV  BRIG 

cxA&iBSA     MjtBSHAiXf  CA,  J-- What  prereiitB  yon  finom  prodiic- 

cLAi-     ing  the  witnesses  herei  or  taking  their  depositions  de 

BOBNE     novo* 

V. 

tr.fiTATES.     Habe>  Suggested  a  doubi^  whether  cases  fol*  vjola* 

*-! tion  of  the  E^pnbargo,  are  cases  of  admiratty,  or  ct  prixe 

deneetolw     jurisdiction. 
Qsedhere,  m  - 
a  oaie  of  Ad- 
miralty 3arif-      However^  on  a  subsequent  day  be  moved  iotf  and  ob- 
tained a  commission  to  ^e  the  depositions  of  witnesses 
at  New  Orleans^  to  boused  on  the  Mai  in  this  Conrt^  at 
the  next  term. 

A  like  con^mission  was  granted  in  the  case  of  WiOiams 
and  Annroydf  at  this  term. 


THE  UNITED  STATES 


*»«•  JOHN  GQODWiN. 


No  writ  ofer.  ^  ^^1"  was  an  action  of  debt  brought  priginaDy  in  the 
Nrlieatothe  District  Gourt,  for  the  District  of  |»ennsylvanla»  by  the 
SSrtdTtha  V^^  S^*^*  against  John  Goodwin,  for  15,000  dol- 
Uiiited  Staled '»"»  •«  ^  penalty  foT  not  entering  goods  agreeably  to  the 
toreTeri*ae  prime  cost,  at  the  place  of  exportation,  with  intent  to  de- 
ffiSitCo5f*"*^«**h<^  revenue.  The  judgment, of  the  District  Court, 
inaciini  j^  which  was  infif^vor  of  the  United  States,  was,  upon  a 
Ki  «U^  ^*^t  ^f  ^^^^'  reversed  in  the  Circuit  Court  ,•  and  there- 
o^  to  tiM  dr.  Ppon  the  United  States  sued  out  the  present  writ  of  £r. 
•^OjjH^^r  to  this  Court 

ttftetdourt,bx 

irrit  of  error.  A  doubt  Iiaving  been  suggested,  whether  this  Court 
could  take  jurisdiction  by  writ  of  Error,  in  a  civil  ac'. 
tion,  which  had  been  carried  up  by  writ  tf  Error,  from 
the  District  Court  to  the  CircuU  Court,  that  question 
was  submitted  to  this  Gqurt  without  argument 
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At  a  MibA^uent  day^  tiz  :  Mafch  10,  all  the  Judges  v.  stages 
being  present.  v. 

GOODWIN. 

Washingtok,  J.  delivered  the  opinion  of  the  Cou'rt    ^  »    — , 
as  follows  : 

This  case  stands  upon  a  Writ  of -error  to  the  Circuit 
Courtf  for  the  District  of  Pennsylvania.  By  the  record, 
it  appearsji  that  an  action  of  debt  was  brought,  in  the 
name  of  the  United  States,  against  the  Defendant  iii  er* 
ror,in  the  District  Court  of  Pennsylvania;  in  which 
judgment  was  rendered  for  the  United  States.  On  a 
writ  of  error  to  the  Circuit  Court  for  that  District,  that 
judgment  was  reversed;  and  upon  liise  process^  the 
cause  has  been  brought  into  this  Court,  for  re-exaroina- 
tion.  A  rule  has  been  obtained  by  the  Defendant  in 
error,  upon  the  United  States,  to  show  cause  why  the 
writ  of  error  should  not  be  dismissed ;  and  the  ground  of 
the  rule  is,  that,  as  the  cause  was  not  removed  firom  the 
District  into  the  Circuit  Court,  by  appcaly  but  by  writ  of 
error,  there  is  no  provision  in  any  of  the  laws  of  the 
United  States,  giving  jurisdiction  to  this  Court,  to  re* 
examine  the  judgment  of  the  Circuit  Coui«t,iipon  a  writ 
of  error  or  otherwise.  This  question  can  only  be  de* 
cid^  by  an  attentive  consideration  of  the  different  acts 
of  Congress  on  this  subject 

The  21stseCtion  of  the  judicial  law  of  1780,  declares, 
that  from  final  decrees  in  a  District  Court  in  cases  j^ad» 
miraUy  and  martHme  jurisdittionf  where  the  matter  in 
dispute,  exclusive  of  costs,  exceeds  300  dollars,  an  ap- 
peal  shall  be  allowed  to  the  Circuit  Court  The  tiA  section 
provides,  that  final  decrees  and  judgments  in  dMl  actidnSf^ 
in  a  District  Court,  where  the  matter  in  dispute  exceeds 
theyalue  of  50  dpllars,  exclusive  of  costs,  may  be  re-ex- 
amined aiid  reversed  or  affirmed  in  a  Circuit  Court,  up- 
ana  writ  of  error.  This  section  then  proceeds  to  de« 
clare,  that,  upon  a  like  process,  (that  is  to  say,  upon  a  writ 
of  error,)  may  final  judgments  and  decrees  indvilacHqns 
and  suits  in  Equity,  in  a  Circuit  Court,  brought  there 
by  original  process,  or  removed  there  from  the  State 
CcmtBf  or  by  appeal  from  a  DtsfrictCtmrt,  where  the  va- 
lueevceeds  2,000  dollars,  exclusive  of  costs,  be  r^-exr 
amined  and  reversed  or  affirmed  in  the  Supreme  Court. 
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u.  STATE9     The  2il  section  of, the  act  of  the  3d  ff  Mttrch^lSOS^so 

V.        fai*  changes  the  above  sections  of  tlie  act  of  1799,  tliat 

GOOBMTiN.  whereas  tlie  latter  allows  an  appeal  tvom  the  Distriet  to 

--r^ the  CirouU  Court,  only  in  admiraUj  and  maritime  cases, 

whcr^;  the  value  in  dispute,  exclusive  of  costs,  exceeds 
300  dollaf  Br  the  former  provides,  an  appealframaUJinal 
judgmt7its  or  decrees  in  a-'Dislrict  Courif  wliere  tlac mat- 
ter in  di8j>ute,  exclnsive  of  costs,  exceeds  50  dollars, 
apd  also  an  appeal  to  th^  Supi*cme  Court,  from  all  final  de- 
crees And  jti^neids  in  9,  Circuit  Court,  incases  of  Equi- 
ty, of  Admiralty  and  Maritimejurisdiction,  and  of  prize. 
6rno  prize,,  whe^^c  tltev^lue,  exclusive  of  costs,  exceeds 
2,006  dollars.  fi|ut  this  laNV  makep  no  provision  for  the 
appellate  jurisdiction  of  the  Supreme  Court  in  any  ot^er 
cases  than  those  above  mentioned. .  Consequently^  we 
must  refer  tb  tlie  sections  of  the  act  of  1789,  before  no- 
ticed, (which  are  still  in  force,  except  so  far  as  they  are 
inconsistent  with  the  pi*ovi$ions  of  the  act  qf  1803,)  t^ 
see.  in  what  oases,  other  than  those  provided  for  by 
liie  act  of  1803,  tlie  Suprcnie  Court  can  review  the  de- 
c  sions  of  tjie  Circuit  Courts.  It  has  been  shown,  that 
all  final  judgments  or  decreieis  iiT  civil  actions  and  suits 
in  equity,  in. a  Circuit  Court,  brought  there  by  original 
process,  wreut^veA  from  the  State  Courts,  or  by  appeal 
^m.a  District  Court,  may  be  rC'^x^ined  in  the  Su- 
preme Courti  upon'  %writ  of  enror.  But  no  case  can, 
under  this  act,  be  removed  from  a  District  Court  byap- 
|iea(,  except  it^e  of  admiralty  and  maritime' jurisdic- 
tion ;  and,  (ionscquently,  uiider  the  literal  construction 
of  l^falaw,  no  other  cases  could  be  carried  from  the 
Circuit  Court  to  the  Supreme  Coiirt.  The  question 
then,  19,  w;hetber  the  word  appeal,  in  the  2^  sectionals 
to  be  understood  tecibuically,  or  merely  as  descriptive 
of,  the  appellate  jurisdiction  of  the  Superior  Court, 
without  regard  to  the  particular  mode  by  which  a  cause 
is  transmitted  ta  that  jarisdietien  7  This  queistion,  ap- 
pears^ to  have  been  considered  by  the  Supreme  C^urt 
so  ea£lyr  as  the  year  1796,  io  the  case., of  ffiscirt  i9. 
JDautny.  Chief  Justice  £)|swortb,  in'  delivering  the 
opinion  Qf  the  Court  in  thai;iuse»  expresses  hiiiiself,  as 
follows  :•<--<<  The  act  of  1789,  speaKs'  of  appeal  and  writ 
of  error,  but  does  not  confonnd  them.  They  are  to  be  un- 
der8tcK}d  according  to  their  ordinary  acceptatioii.  An 
appeal  is  a  civil  law  process,  and  removes  a  cause  en- 
tirely, subjecting  the  law  and  fact^  to  a  ,review  sinA  re- 
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trial.    A  writ  of  error  is  a  common  law  process,  ai)d  v.  states 
removes  for  re-examipation,  nothing  but  th€$  law.  This        v. 
^statute  observes  fhis  distinction.  'In  .admiralty  and  oooDwnF. 

maritimecauscs*  an  appeal  is  allowed  from  theDLstrict — — 

to  the  Circuit  Court,  if,  the  ihattc^  in  dispute  exceeds 
.  300  dollars,  and  jet  decrees, and  judgments  in  civil  ac- 
tions may. be  removed  by  writ  of  en*or,  from  the  DiSf 
trict  to  the  Circuit  Court,  though  the  value  barely  ex^ 
Qeeds  50  dollars.''  In  another  part  of  this  opinion,  the 
judge  adds,  ^^that  as  to  the  appellate  jurisdiction  of  the 
Supreme  Court,  the  22d  section  says,  and  uijort  alike  pro- 
ces9,. that  is,  upon  a  writ  of  error,  shall  final  judgme^nta: 
fted  decrees  in  civil'  actions,  viz  :  cases  not  criminal, 
and  suits  in  equity,  &c. — Among  the  causes  which  may 
be  brought  to  the  Supreme  Court,  by  writ  of  error,  are 
cases  which  >ad  been  removed  to  the  Circuit  .Court,  By 
appeal  from  a  District  Court,  which  can  only  be  cases 
of  admiralty  and  maritime  jurisdiction/' 

The  objection  made  to  this  interpretation  of  the  word 
appeal,  that  judgments  in  civil  actions  at  common  law, 
commenced  in  a  District  Court,  could  be  i*e-examined 
only  in  a  Circuit  Court,  if  well  founded  in  itself,  could 
not,  with  any  propriety,  be  addressed  to  courts,  after 
the  legislative  meaning  of  the  term  is  ascertained.  The 
technical  distinctioir  between  a  writ  of  error  ajid  ati  ap- 
peal, and  between  the  differ^t  cases  to  wMch  they  wer6 
applicable;  was  clearly  marked  in  the  act  of  15th  Fe- 
bruary, 1801,  which  was  afterwards  repealed  by  tlic 
act' of  the  8th  of  March,  1802.  The  former  act,  after 
providing  for  the  removal  of  all T^no/ judgments  or  de- 
crees, above  the  value  of  50  dollars,  from  a  District  to 
a  Circuit  Court,  Jby  appeal^  and  by  a  like  proceeding 
for  a  removal  to  the  Supreme  Court;  of  those  cases  on- 
ly, which  were  of  equity,  of  ad|niralty  and  maritime 
jurisdiction,  and  of  prire  or  no  prize,  proceeded  Co- 
provide  for  civil  actions  at  common  law,  originating  in 
a  District  Court,  by  declaring  that  final  judgments,  in 
such  eases,  if  of  a  certain  value;  might  be  removed,  at 
omce,  from  the  District  to  the.  Supreme  Court,  by  writ 
of  error.  So,  Aat  as  the  law  stood  at  that  timoj  a  par 
ty,  in  cases  at  common  law,  had  an  dection  to  carry  his 
case,  where  it  exceeded  «,0b0  dollars,  by  writ,of;errpp, 
firom  the  District  to  the  Circuit  Court,  under  the  d2d 
section  of  ttie  act  of  1789,  but  without  tlie  privilege  of  pro- 
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V.  wTAnu  oe^ng  farthery.  or  to  proceed  with  his  caneOf  at  onoe^ 

v^       ioifke  Supreme  Court,  pacing  by  the  Circuit  Court-—' 

QC^wnr^  Bttlit  appears  not  to  have  been  the  ^licy  of  the  legbla* 

'♦  tore  at  that  time,  to  subject  the  decMons  of  the  District 

Court,  in  givil  cases  at  cozomon  law,  to  more  than  one 

re-examination  in  an  appellate  Court 


F«^       IpUi. 


WHELAN 
THE  UNITED  STATES. 


OMeioriei'  THIS  cause  standing  so  late  on  the  docket  that  it  was 
taMUbto'  not  likely  to  be  called  for  trial  at  this  term,  Daixas,  for 
fromUiesem  the  United  States,  Suggested  the  propriety  of  assigning 
I^T*^^  a  particular  day  for  the  hearing,  as  it  was  a  case  of  im- 
SMttNMhnr-  portance,  mi  involved  a  question  of  jurisdiction,  viz  : 
^mibrbreteb  whether  a  seizure  of  a  vessel,  oh  waters  navigable  from 
Sba  D.'^a'm  ^®  ^^  f^**  vessels  of  ten  and  more  tons  burtiien,.  for 
dviicMMof  breach  of  a  It^wnof  the  United  Stat^,  was  tg  be  tried  by  a 
JjJjJ^^JJI^Tttry.  This  question  was  said  to  be  important  because 
vMietioo,  and  the  judge  of  the  district  of  Pennsylvania  had  refused  to 
we,  to^  tried  try  any  cases  of  that  kind,  until  the.  question  was  final- 
^"^^^^^"^  ly  setUed  by  this  Court 

The  Court  accordingly  assigned  a  day  for  heaving 
that  question,  but  intimated  an  opinion  that  it  was  al- 
ready decided  in  the  cases  of  the  Pengeanee  S«  DalL 
297. — Vie  Betsy  and  CharMte.  4.  CranchfMS.  and  Tea- 
ton  V.  United  States,  5.  Cranch,  281. 

E.  THiGHMAIt,  for  tfae,Appellant,  alter  looking  into 
those  cases,  abandoned  the  question  as  to  jurisdiction^ 
considering  the  cases  cited  as  conclusive  against  him. 

The  Coubt,  (all  the  judges  being  present,)  said  that 
the  question  had  been  certainly  settled  in  tins  Court,  • 
upon  fttll  argument 
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THE  UNTtED  STATES  1812. 

THE  BRIO  ELIZA* 


Pre8ent.,:all  thtjudgtSt 

THIS  wa3  an  appeal  from  the  sentence  of  the  Circuit  A  ?eaiel 
Court  for  the  district  of  Delaware,  which  affirmed  that  jJ^^irfStoa 
of  the  district  Court  which  dismissed  the  KbeU  and  or-  ^^nport^ 
dered  the  vessel  to  be  restored.     She  had  been  seized  S2emL2o 
by  the  collector  of  the  district  ofDelawarcy  for  having  pro-  'aet,^^^. 
«  ceeded  to  a  foreign  port  or  place/'  (viz :  to  Havanna)  J7  ?^  iwi^ 
contra^  to  the  Sd  section  of  the  act  of  January  9tt,  1808,  Ild«d  u^So 
fvoL  0.  p.  11,^  <<  supplementary  to  the  act,  entitled  an  .her  return, 
<^act*laying  an  embargo  on  all  ships  and  vessels  in-th^lSfSSa^' 
sports  and  harbors  of  the  Uniteld  States;"  and /or  Hav-  penS^  of 
ing  exported  from  the  United  States  sundry  goods,  &c.  ^ouWehw 
contrary  to  the  ^th  seOim  of  the  a^  of  March  t^Oh,  1808,  l^^^^ST 
''in  addition  to  the  aqt,  entitled  an  act  supplementary  to  not  be  seised 
«<the  act,  entitled  an  act  laying  an  embar^,''  &c.  Cvol. 
d.p.7±/j 

By  the  Sd  section  of  the  act  o{  January  9<A,  1808^  it 
is  enacted,  that  if  any  vessd  shall,  contrary  to  the  proyi* 
sidns  of  that  act,  or  of  the  act  to  which  that  is  a  supple- 
ment, proceed  to  a  foreign  port  or  place,  such  vessel 
shall  be  wholly  forfeited,  <'and  if  the  same  shall  not  be 
«  seized,  the  owner  or  owners,  agent,  freighter  or  fac-  ' 
''tors  of  any  such  ship  or  vessel,  shall,  for  every  such 
''offence,  fbr&it  and  pay  a  sum  equal  to  double  the  va- 
'«loe  of  the  ship  or  vessel  and  cargo,  and  shall  never 
'f  thereafter  be  allowed  a  credit  for  duties,*'  &c.  "and 
"the  master  or  commander  of  such  ship  or  vessel,  and 
'( att  other  persons  who  shall  knowingly  be  concerned 
"in  such  prohibited  foreign  voyage,  shall  each  respec- 
"tively  forfeit  and  pay  a  sum  not  exceeding  twenty 
"thousand,  nor  less  than  one  thousand  dollars,  for  eve- 
"  ry  such  offbnce,  whether  the  vessel  be  seized  and  con- 
"demftedornof 

By  the  ifth  section  of  Hie  act  of  March  tith,  1808,  it  is 
enacted,  "that  it  shall  not  be  lawful  to  export  from  the 
VOL.  VII.  16 


»   \ 
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tr.  sTArrEs  <'  United  States,  in  any  manner  whatever,  any  goods 

v»        ^  wares  or  merchandize  of  foreign  er  domestic  growtl^ 

BftiG     **  or  manufacture,  and  if  any  goods  wares  or  merchan- 

ELizA.    ^  dize  shall;  during  the  continuance  of  the  act,  entitled 

.«.^-.«.  '<  an  act  laying  an  embai^,''  &c. «« and  of  the  act  sup- 

<'  plementary,^  &c«  «<^ntrary  to  the  prohftitions  of  this 

**  act,  be  exported  from  the  United  States  either  by  land 

«or  water,  the  vesBel,!'  &c.  ^«  in  which  the  same  shall 

««haye  been  exported,  shall, .  together  with  the  tackle^ 

« ipparel,*'  &c. «  be  forfeited,,  and  the  owner  or  owners* 

^  ^sudi  goods,"  &c.  tf  and  every  dthcr  person  knbwing- 

^  ly  concerned  in  such  prohibited  exportafionf  shall  each 

*<  resp^titely  forfeit  and  pay  a  sum.  not  exceeiling  ton 

^^  lliottsand.  d^ars,  for  every  9ucfa  oflTence." 

JosBPtflL  IirGEnsoix,  for  the  Appellees,  (th6  Clai- 
mants of  the  vessd.) 

Contended,  that  as  the  Anessel  'was  once  out  of  the  ju- 
risdiction of  the  United  States  after  the  offence  commit- 
ted,  the  United'^States  could  only  sue  for  the  penalty  of 
the  double  value,  and  could,  not  seize  tlie  vessel  itself. 
That  the  offence  was  complete  before  the  return  of  fiie 
veipel,  ai)d  while  she  was  i^sent  she  could  not  be  seiz- 
ed—that the  words  '<  if  the  same  shaU  not  he  seiz^,  meto» 
if  the  same  cannot  be  seized.  That  as  .  th^  veeisel  could 
not  be  seized  before  ber  return,  and  as.tho  offence  nras 
complete  before  her  return,  ,the  case  had  happened  in 
wliich  the  United  States  were  entitled  to  sue  for  the  dou- 
ble value;  anid as  the  forfeiture  of  the  vessel  and  Hn^ 
penalty  of  double  value  f^ere  not  concurrent  and  cumu- 
lative remedies,  the  Ignited  States  could  only  resotC  to 
tfaelatlLf.  Tb6  right  to  seize  the  vessel  vnialost  by 
her  escape,  arid  oould  n^  be  revived  upon  her  retum. 
If  the  United  Stat^  had  brought  suit  for  thisr  penalty 
before  the  return  of  the  vessel,  Ihey  mtght'have  support- 
ed it»  altliough  the  vessel  sliould  have  returned  before 
judgment*    Their  right  irf"  action  was  compete. 

There  is  no  limitation  of  time  for  tiie  selzuoe^tiie  ves- 
iel  has  actuaUy  beer  seized,  and  thereby  theUnited  States 
have  nAnqu&uied  tbetr  daim  tothe  double  value.  If  the 
v^nd  could  be  selzeil,  it  is  probable  the  United  Slates 
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eould  not  have  recovered  the  double  value;  ted  in /an  ac-  ir/srATXi 
tion  therefor  it  would  have  been  necessary  for  tbe  United        v. 
States  to  prove  that  the  vessel  could  not  have  been  seiz-     bug 
ed.    This  could  not  b^  proved  while  tbo  vessel  was  ly-    elisSa. 
ing  in  a  port  of  the  United  States^  liable  to  seizure.  .^.i.^..^..**. 

Mireh  StJu    M  the  judges  being  present, 

MABSHAiXf  Ch*  J.  stated  that  it  was  the  opinion  of 
the  Court  that  the  vessel  was  liable  to  seizure ;  but 
that  a  majority  of  the  Court  was  of  opmion  that  the 
oJBbnce  was  not  complete  uniil  the  arrival  of  the  vessel 
in  a  foreign  port;  but  the  facts  of  the  case  do  not  ap^ 
pear  so  as  to  enable  the  Court  to  decide  that  pointy 
the  cause  is  therefoi^e  continued  for  further  proof. 


THE  UNITED  STATES 

r. 

JONAH  CROSBY* 


Feb.       JM, 


lUIS  case  is  fully  stated  in  the  follomng  opinion  .of  ine  tkkto 
this  Courtf  which  w^  delivered  by  i«m1  m  be 


V^ft  milv  in 

Stqbt,  Jtisfice,  on  the  ist^th  of  Febriiaryii  all  thedier   -- 


judges  being  present  S?2?S^ 

pboe  vlieM-. 

A  writ  of  intrusion  was  brought  by  the  United  States>^^|«Hi  it 
against  the  Defendant  in  error  to  recover  po*eskion  of  *^'"'* 
an  undivided  part  of  certain  land  lying,  within  the  disi> 
trict  of  Maine.  Ui)on  the  trial  of  the  cause  in  the  dis^ 
trict  Court  of  that  district,  a  special  verdict  was  found 
by  the  jury,  upon  which  the  same  Court  gave  Judgment 
in  favor  of  the  Defendant  in  error.  This  judgment  WM 
afterwards  affirmed  in  the  Circuit  Court  of  Slassachu- 
setts,  and  is  now  before  the  Supreme  Court  for  a  final 
decision. 

By  the  special  verdict  it  appears  that  the  claim  of  the 
United  States  to  the  Ifmd  in  controversy  is  under  oh» 
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V»  fTATES  Nathaniel  Dowse,  wbo  derired  his  title,  if  any,  firom 

v,        an  instnimeiit  stated  at  large^in  the  same  verdict,  and 

IkososBT.  extcniti  in  His  favor  by  one  John  Nelson.    The  instru- 

mmm^m^m,^m^  Qient  18  vriihout  a  seal  and  was  executed  at  the  Island  of 

Grenada,  in  the  West  Indies,  before  a  notary  public,  ac* 

cording  to  the  mode  prescribed,  by  the  existing  laws, 

to  passreal  estate  in  that  colony — find  both  parties  were, 

at  that  time  residents  therein* 

By  the  laws  of  Massachusetts,  no  estate  of  freehold 
in  land  can  be  conveyed  unless  by  a  deed  or  conveyance 
under  the  hand  and  seal  of  the  party^-^d  to  {lerfect  the 
title  as  against  strangers,  it  is  further  requisite  that  the 
deed  should  be  acknowledged  before  a  proper  magis- 
trate, and  recorded  in  the  registry  of  deeds  for  the 
county  where  the  land  lies. 

The  quG3tioti  presented  for  consideration,  is  whether 
the  lex  loci  contractus  or  tbtUx  locireisifctis  to  govern 
m  tliedisposal  of  real  estates. 

'The  Court  entertain  no  doubt  on  the  subject;  and 
are  clearly  of  opinion  that  the  title  to  land  can  be  ac* 
quired  and  lost  only  in  the  manner  prescribed  by  tlie 
law  of  the  place  where  such  land  is  situate.  The  judg- 
ment of  the  Circuit  Court  must,  tfosrefore,  be  affirmed. 


1812.  THE  SCUOONER  EXCHANGE 

Feb.       9Ml  V. 

M^FADDON  &  OTHERS. 


Fresent...M^judg$8s 

id^JrSL^rfa  "^^'S  being  a  cause  in  which  the  sovereign  right 
fiNneisn  tore-  Claimed  by  NAroLEOHj  the  reigning  emperar  of  the 
^XtR^r  ^^^^^*  ^"*  the  political  relations  between  the  United 
ted  Sutet,  States  and  France,  were  involved,  it  was,  upon  the  sug- 
"^^"'**  A  S«8t"<>tt  of  the  Attorney  General,  ordered  to  a  hearii^ 
SnSSii  *n  prt-fercnce  to  other  causes  which  stood  before  A^ 
Imdfiaa     thci^  docket. 
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It  was  an  appeal  from  the  aentencp  of  the  Circuit  scHooimE 
Court  of  the  United  States,  for  the  district  of  Ponnsyl-      bx- 
Tania»  which  reversed  the  sentence  of  the  District  change 
Coui:t,  and  ordered  the  vessel  to  he  restored  to  tlie  li-        v. 
bcllants.  M^FADDoir 

&0»THER8. 

The  case  was  (his— on  the  2dtU  of  August,  1811,  John  — — 

MFaddon  ^  William  Orteiham,  «f  the  State  of  Mary-?  J;;^^^;^^^ 
land,  filed  tlieir  libel  in  tlie  District  Court  of  tl^e  Uni-  from  ihc  jwris. 
ted  States,  for  the  District  of  Pennsylvania,  against  the  «^^^^«f^« 
SchomtT  Exchavge,  selling  forth  that  they  were  her 
sole  owners,  on  the  27th  of  October,  1809,  wlien  she 
sailed  firom  Baltimore,  bound  to  St.  Sebastians,  in 
Spain.  That  whdc  lawfully  and  peaceably  pui*suiug 
her  voyage,  she  was  on  the  SOth  of  December,  1810",  vi- 
olently and  forcibly  taken  by  certain  persons,  acting 
under  the  decrees  and  ordei's  of  Napoleon,  Emperor 
of  the  Frenchy  out  of  the  custody  of  the  libellants,.  and,  of 
their  captain  and  agent,  and  was  disposed  of  by  those 
persons,  or  sonic  of  them.*  in  violation  of  the  rights  of 
the  libellants,  and  of  the  law  of  nations  in  that  behalf. 
That  she  had  been  brought  into  the  port  of  PhiladeK 
phia,  and  was  then  in  the  juris<liction  of  tliat  court,  in 
possession  of  a  ceitain.  Dennis  J/.  Began,  her  reputed 
captain  or  master.  That  no  sentence  or  decree  of  con 
demnation  had  been  pronounced  against  her,  by  any 
court  of  competent  jurisdiction;  but  that  the  propei-ty 
of  the  libellants  in  lier,  remained  unchanged  ami  in  full 
force.  They  therefore  prayed  the  usual  process  of  thc: 
court,  to  attach  the  vessel,  and  that  she  might  be  res- 
tored'to  tliem. 

Upon  this  libel  the  usual  process  \yas  issued,  return 
able  on  the  SOth  of  August,  1811, , which  was  executed 
and  returned  accordingly,  but  no  person  appeared  to 
claim  the  vessel  in  opposition  to  the  libellants.  On  thr 
6th  of  September,  the  usual  proclamation  was  made  for 
all  pei*sons  to  appear  and  show  cause  why  the  vessel 
should  not  be  restored  to.  her  former  owners^  but  no  per- 
son appeared. 

On  the  13th  of  September,  a  like  proclamation  was 
made,  but  no  appearance  was  entered. 

On  the  ^th  of  September,  Mr.  Dollar,  the  Attorney 
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sCAIto^Eit  of  the  Unitrd  States,  for  the  District  of  PenttsylTania, 
Bx-       api>eared9  and  (at  ihe  instance  of  the  executive  depart- 
CHANGE    rocnt  of  the  ffoycrnment  of  tlie  United  Stated,  as  it  is  un- 
T.         dei'stood,)  filed  a svggestioriy  to  the  following  effect: 

&0TH£Rs«'     Protesting  (hat  he  does  not  know,  and  does  not  admit 
— ^ — —the  truth  of  the  allegations  contained  in  the  libel,  he 
suggests  and  gives  the  court  \/\  understand  and  be  in- 
formed^ 

That  in  as  muchi  as  there  /exisfs  between  t^ie  United 
S^ates.of  America  and  Napoleon,  emperor  of  France  and 
k{l[]g  of  Italy,  &c*  &c.  a  6tate  of  peace  and  amity. ;  the  pub- 
lic vessels  of  his  said  Imperial  and  Royal  Majesty,  con- 
forming to  the  law  of  nations,  andla^s  of  the  said  United 
States,  may  freely  enter  tlie  ports  and  harbors  of  the 
said  United  States,  and  at  pleasure  depart  therefrom 
Without  seizure,  arrest,  d^ntion  or  molestation.  That 
a  certain  Public  vessel  described,  and  known  as  the  Ba- 
Uum,  or  vessel,  .No«  5^  belonging  to  his  said  Imperial 
and  Boyti!  Majesty,  and  actually  employed  in  his  ser- 
vice, under  the  command  of  tlie  Sieur  Begaiif  upon  a 
•^yagefi*om  Europe  to  the  Indies,  having  encountered 
gpeai  stress  of  weather  upon  the  higfj^^eas,  was  compel- 
led to  chter  the  port  of  PhUadclphia,  for  refi'eshmcnt 
md  repairs,  about  tlie  22d  of  July,  1811.  That  having 
entered  the  said  port  from  necessity,  and  not  volun- 
tarily;- having  procured  the  requisite  reireshments 
jmA  i*epairs,-  and  having  conformed  in  all  things  to 
the  law  of  nations  and  the  laws  of  the  United  States, 
was  about  to  depart  from  the  said  port  of  Philadel- 
phia, and  to  resume  her  voyage  in  the  service  of  his 
said.  Imperial  and  Royal  Majesty,  when  on  the  24th 
of  August,  1811,.  she  -was  seized,  arirested,  and  de* 
tained  in  pursuance  of  the  procejss  of  attachment  is- 
sued Mpon  the  prayer  of  the  libeltants.  That  the  said 
public  vessel  had  not,  at  any  time,  been  violently  and 
forcibly  taken  or  captured  fi*om  the  libellanis,  their  cap- 
tain and  ag^nt  on'  the  high  seas,  as  prize  of  war,  or 
otherv^ise  ;,  but  that  if  tlie  said  public  vessel,  belonging 
to  his  said  Imperial  and  Royal  MiijestV  as  aforesaid, 
ever  was  a  vessel  navigating  under  Uie  flag  of  the  Uni- 
ted States,  and  possessed  by  the  libel}ants,  citizens 
thereof,  as^n  their  libel  is  alleged,  (which  nevertheless, 
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the  said  Attorney  does  not  admit)  (he  propertjT  of  the  schooi^bb, 
lib§Uants,  in  the  said  vessel  was  seized  and  divested,      BX- 
ahd  the  same  became  vested  in  Ms  Imperial  and  Royal  ^cHiirGB 
Majesty,  within  a  poH  of  his  empire,  or  of  a  country  oc-        v* 
dapied  by  his  arms,  out  of  the  jurisdiction  of  the  United  m^faddoit 
States,  and  of  any  pai'ticular  state  of  the  United  States,  &othexs« 

according  to  the  decrees  and  laws  of  France,  in  snch  — -« — 

case  provided.  And  tlie  said  Attorney  sublhitting, 
whether,  in  con^deratien  of  the  premises,  the  court  will 
take  cognizance  of  the  cause,  respectfully  prays  that  the 
coiii*t  will  be  pleased  to  order  and  decree,  that  the  pro- 
cess of  attachment,  heretofore  issued,  be  quashed ;  that 
the  libel  be  dismissed  with  costs;  and  that  the  said  public 
vessel,  her  tackle,  &c.  belonging  to  his  said  Impp- 
riai  and  Royal  Majesty,  be  released,  &c.  And  the  said 
Attorney  brings  here  into  courtj  the  original  commismn 
of  the  said  Sieur  B^gon,  &r. 

On  the  2nh  of  September,  1811,  the  libellants  filed 
their  answer  to  the  suggestion  of  the  District  Attorney, 
to  which  they  except,  because  it  does  not  appes^  to  be 
made  for,  or  on  behalf,  or  at  the  instance  of  ^^e  United 
States,  or  any  other  body  politic  pr  person. 

Tliey  aver,  that  the  schooner  is  ni)t  a  pulilic  vessel, 
belonging  to  his  Imperial  and^Royal  Majesty,  but  is 
fhe  private  property  of  the  libellants.  They  deny  that 
slie  was  compelled  by  stress  of  weather,  to  enter  the'))ori; 
of  Philadelphia,  or  that  she  came  otherwise  ^han  volun- 
tarily ;  and  that  the  property  of  the  libellants  In  the  ves- 
sel never  was  divested,  ur  vested  in  his  Imperial  and 
tl<iyal  Majesty,  within  a  port  of  bis  empire,  or  of  a 
country  occupied  by  his  arms* 

The  District  Attorney,  produced  the  affidavits  of  the 
SieurBegdk,  and  the  French  coasul.  venfying  the  com- 
mission of  the  captain,  and  stating  the  tact,  that  the 
public  vessels  of  the  Emp^tor  of  France  never  earr}' 
witb  them  any  other  document  or  evidence  that  they  be- 
long to  himy  than  his  ftag,  the  commission,  and  the 
poBMKsion  of  iHSoAcers. 

In  the  commission  it  was  statedi  that  the  vessel  was 
4frm6iBltBaumne. 

On  the  4tb  of  October^  isil,  the  District  Judge  dis- 


120  SUPttEBfE  COOBT  U.  S. 

80H0017EB  niidsed  the  libel  with  costo,  apon  the  g^round,  that  a  pvb- 

Bx«      lie  armed  vessel  of  a  foreign  sovereign,  in  amitv  with 

cakNQB.  our  government,  is  not  cfubject  to  the  ordinaryi  judicial 

v.        Mbtinals  of  tlie  country,  so  far  as  regards  the  question 

M^FADDON  of  title,  by  which  such  sovereign  claims  t6  hold'  the 

&eTHS«is»  vessel. 

From  this  sentence^  the  libeilants  appealed  to  the 
Circuit:  Court,  where  it  wa^  reversed,  on  the  jSSth  of 
October,  18U. 

From  this  sentence  of  i*eversal,  the  District  Attorney, 
iqipealed  to  this  Court. 

.  Daixas,  Jmomcy  oJiheUtdted  8taies,far  the  district  of 
Peniui^vanto,  contended, 

1.  That  tliis  is  not  a  case  of  admiralty  and  maritime 
jurisdiction. 

2.  That  the  public  character  of  the  vessel  is  suffi- 
ciently proved;  and 

3.  That  being  a  public  iiational  vessel  of  France,  she 
is  not  liable  to  the  ordinary  judicial  process  of  this 
country. 

U  It  ought  to  appear  upon  the  proceedings  themselves 
that  tliis  is  a  case  of  admiralty  and  maritime  jurisdic- 
•tiom 

in  England  the  jurisdiction  of  the  Court  of  admit*alty 
comprehends  three  branches.  1.  The  criminal  juris- 
dictioUf  for  the  punishment  of  offences  committed  upon 
the  high  seas,  or  submitted  to  its  cognizance  by  the 
statute  tote. 

2.  The  prixe  jurisdiction,  as  to  captiires  as.prizo  of 
'^var,  on  the  high  seas.  3.  The  Instance  Court,  which 
has  jurisdiction  of  tor^  committed  at  sea,  in  which  case 
locality  is  essential ;  and  of  maritime  contracts,  which 
are  also  perhaps  local. 

The  district  Courts  of  the  United  States,  have  the  , 
samethree  bravches  of  jurisdiction^  but  the  jurisdiction 
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must  be  shewn  in  the  proceedings,  together  with  the  an-  schooiteii 
thoritjr  to  seize  within  our  waters.    Laws  ViaUd  States,      ex- 
VoL  1.  p.  SS,  sect.  9t  !!•     VoL.  5.  p,  91.  sect,  6.  8.  Jioff.  6.  chaitqb 

But  the  libel  does  not  bring  the  case  within  Uther  of  m^itaiiidqX 
those  branches  of  jurisdiction.    The  libel  simply  states  &othebs. 
that  while  she  was  lawfully  and  peaceably  pursuing  her  ' 
▼oyage,  she  was  forcibly  seized  under  the  decrees  of 
.  Napoleour  emperor  of  the  French.    It  does  not  allege 
auy  crime  upon  the  high  seas.    It  d(^  not  state  the 
seizure  to  be  as  pri%e  of  war.    It  does  not  allege  a 
tort  committed  upon  the  high  seas»  nor  any  maritime 
contract    The  admiralty  has  no  jurisdiction  upon  the 
mere  possession  of  the  vessel  in  our  harbors^  unconnect- 
ed witti  a  toH  on  the  high  seas.    Nor  upon  a  tort  coin- 
mitted  here,  or  in  a  foreign  countir— lior  upon  a  mere 
question  of  title.    £•  Browne,  dv.  md  ad.  law  llOj  ±i±p 
±±S,  114,  116,  116,  117« 

There  is  not  a  single  instance  of  admiralty  jnrisdic* 
tion  exercised  in  this  country  without  pdssestion,  cdu- 
pled  with  a  maritime  tort. 

S.  As  to  th^  proof  of  the  public  character  of  the  ves- 
seL  Tlie  flag,  the  public  commission,  and  the  posses- 
sion of  theofiicer,  have  always  been  sufficient  evidence,' 
at  sea  or  in  port--and  for  fiscal  or  executive  purposes.  . 
Why  should  it  not  be  sufficient  evidence  in  a  judicial 
proceeding?  No  public  vessel  ever  carries,  any  other 
documents.  No  other  proof  of  property  in  the  sove- 
reign is  ever  required.  It  is  acknowledged  in  all  our 
treaties.  Even  the  common  law  requires  only  the  best 
evidence  which  the  nature  of  the  case  admits. 

In  the  case  of  Mr.'Pichon,  4.  DalL  321.  no  other  evi- 
dence of  his  public  character  was  produced  or  requir- 
ed, than  a  letter  from  Talleyrand,  the  French  minister 
for  foreign  affairs.  Upon  that  evidence  he  was  dis* 
charged. 

Habper,  for  tlie  Appdkes. 

Admitted  that  the  commission,  the  flag,  and  the  pos- 
session, were  sufficient  evidence  of  the  public  character 
of  the  vessel 

VOL.  VII  rr 
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•eaooKEB     DaUiAs— The  principal  question  then  is^  trhefber  u 
£X-       public  national  yessel  of  France,  coming  into  the  United 
CHANGE   States  to  repair,  is  liable  to  be  arrested  upon  the  claim 
V.        of  title  by  an  individual  ? 

U^ABDOiV 

Ic  OTHERS.  This  vessel  was  seized  by  a  sovereign,  in  virtue  of 
«—-.—— —his  sovereign  prerogative.  In  such  a  case,  the  claim 
of  the  individual  merges  in  the  right  of  the  offended 
sovereign*  The  size  of  the  vessel  can  make  no  differ- 
i&nce.  Upon  principle,  the  Royal  Greorge,  belonging  to 
his  Britannic  majesty  is  as  liable  to  this  process,  as  the 
Balcum  No.  5.  Suppose  a  British  frigate  lying  at  New 
York,  and  one  of  her  seaman  should  escape  and  libel 
her  for  his  wages— 4he  same  argument  which  will  sup- 
port tliis  case  would  support  that. 

This  was  one  of  the  seizures  under  the  Ramboui11e( 
decree.  We  do  not  justify  tliiit  decree,  but  we  say  that 
whenever  the  ac^  is  done  by  a  sovereign  in  his  sove- 
reign character,  it  becomes  a  matter  of  negotiation,  or 
of  reprisals^  or  of  wai*,  according  to  its  importance. 

It  is  proved  that  she  arrived  in  distress— that  she  had 
been  ^ent  on  a  distant  mission  with  a  military  cargo. 
No  assent  to  submit  to  the  ordinary  jurisdiction  of  the 
country,  can  be  presumed  in  such  a  case  ai^  that.  She 
had  committed  no  offence  while  here.  She  did  not  come 
to  trade.  There  was  no  implied  waver  of  the  peculiar 
immunitle^s  of  a  public  vessel.  The  right  of  free  pas- 
iiage  was  open  to  her,  as  it  was  to  the  public  vessels  of 
every  other  nation^  except  England,  whose  ships  were 
expressly  excluded  by  a  particular  statute. 

But  fti  the  question  gtneroUtf,  can  a  vessel  of  war, 
for  any  cause,  be  attached  at  the  suit  of  an  individiual. 
In  doubtful  cases  the  argument  ab  inconvenitntif  ought 
to  have  great  weight.  The  jurisdiction  now  claimed 
would  extend  to  aU  men,  to  all  suits,  to  torts  and  to  cun-^ 
trt^ts ;  to  every  vessel  seized  in  a  foreign  port  and  ta- 
ken into  the  puUic  service.  Impressed  seamen  might 
libel  a  whole  British  squadron  for  their  wages.  The 
peace  of  our  ports  and  harbors  would  be  at  the  mercy 
of  the  individuals.  It  would  be  impossible  to  carry  it 
into  pracJtice.  The  sentence  of  the  Court  could  not  be 
executed.    It  is  beautiful  in  theory  to  exclaim  ^ifiat 
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Justiiia — ruat  codunij  but  justice  is  to  be  adminlstei^sCHooirsii 
with  a  doe  regard  to  the  law  of  nations,  and  to  the      sx- 
ri^hts  of  other  soveveigns.    When  an  individual  re-  ghahqs 
ceives  an  injury  from  a  foreign  sovereign,  he  must  com-       v. 
plain  to  his  own  government,  who  will  make  it  a  matter  m'faddok 
of  negotiation,  and  if  justice  be  refused  may  grant  |«-&oth^bs. 
prisals*  ■ * 

Our  acts  of  Congress  never  subject  foreign  'public 
vessels  to  forfeiture*  The  non^intercoune  act  (as  it  is 
called)  forfeits  private,  but  not  public  British  vessels-^ 
the  public  vessels  are  forbidden  to  come,  if  they  do  . 
come,  you  order  them  to  depart  If  they  refuse  and  you 
are  not  strong  enough  to  drive  them  away,  you  prohibit 
supplies  to  them ;  but  you  donotsubjectthem  to  forfeiture. 

We  do  not,  however,  deny  the  right  of  a  nation  to 
change  the  public  law  as  to  foreign  nations,  upon  giv- 
ing notice.  We  may  forbid  the  entrance  of  their  pub- 
lic ships,  and  punish  the  breach  of  this  prohibition  by 
forfeiture;  nor  do  we  deny  the  obligation  of  a  foreign 
sovereign  to  conform  to  pre-existing  laws,  as  to  offen- 
ces— and  as  to  the  acquisition  of  property ;  nor  his 
liability  for  his  private  debts  and  contracts.  '  Vattel, 
426.  B.  2.  c  IS.  sect.  340.  344.  346^  So  if  a  sovereign 
descend  from  the  throne  and  become  a  merchant,  he 
submits  to  the  laws  of  the  country.  If  he  contract  pri- 
vate debts,  his  private  funds  are  liable.  So  if  he  char*r 
ter  a  vessel,  the  cargo  is  liable  for  the  freight. 

But  in  the  present  case  he  appears  in  his  sovereign 
character ;  tlie  commander  of  the  national  vessel  exer-r 
rises- a  part  of  his  sovereign  power.;  and  in  such  a  case 
no  consent  to  submit  to  the  ordinary  judicial  tribunals 
of  the  country  can  be  implied.  ^  Such  implied  consent 
must  dep{;i]4  on  thcczc^,  on  the  person,  and  on  the  suhjecU 

Such  consent  is  implied  where  the  municipal  law, 
previously  provides  and*  changes  the  law  of  nations^., 
where  it  i-egnlates  trade— where  jt  defines  and  punish- 
es crimes,  and  where  it  fixes  the  tenure  of  property 
real  or  personal.  But  it  cannot  be  implied  where  the 
law  of  nations  is  unchanged— nor  where  the<  implica- 
tion is  destructive  of  the  independence,  the  equality, 
and  dignity  of  tUe  ^vereign.  Such  a  jurisdiction  is 
not  given  by  the  constitution  of  the  United  States,  nor 


IM  SUPREME  COURT  U;  B. 

f  CHOomBB  is  it  mentionedin  the  jodieiarjr  acts*    If  so.  important 

BX-      a  jurisdiction  was  intended  to  be  given,  it  would  cer^ 

CHJjras  tainly  have  been  mentioned  and  regulated  hy  law.    It 

T.        cannot  be  derived  from  any  practical  construction  of 

M'FADDOir  our  laws.    In  1794,  the  public  vessels  were  not  seized, 

&0THEBS.  but  ordered  away.    The  impost  law,  (Laws  of  U.  8. 

-<-— «-— ^  VoL  4.  p.  331,  sect  31)  excepts  public. vessels,  from 
tlie  obligation  .to  make  report  and  entry.  The  act  of 
March  3(1,  iSO^rCVoL  7.  p.  334,  sect*  4  J  for  the  jnre- 
servation  of  peace  in  our  ports  and  harbors,  gives  au- 
thority to  the  president  to  prohibit  the  foreign  armed 
vessels  from  entering  our  ports,  and  to  order  those  to 
depart  which  may  have  entered,  and  if  they  refuse  to 
depart,  to  prohibit  all  intercourse  with  tliem,  and  to 
drive  tiiem  away ;  but  not  to  seize  them.  Public  ves- 
sels  w:ere  excepted  from  the  embargo,  in  1807  and  180S. 
CLaws  U.  8.  VoU  9.  p.  7%  sect.  2.  and  p.  243.  sect. 
±,  2,  and  S.J 

The  judicial  construction  of  the  law  by  the  courts  in 
Pennsylvania,  was,  that  a  state  could  not  be  subjected 
to  judicial  process,  unless  by  the  words  of  the  Constitu- 
tion of  tlie  United  States:  and  many  sound  minds  were 
of  opinion  that  even  those  did  not  give  the  jurisdiction ; 
and  when  it  was  finally  decided  in  the  Supreme  Court 
of  the  United  States  that  a  suit  might  be  maintained 
against  a  state  in  the  Federal  Courts,  tlie  states  amend- 
ed the  constitution  so  as  not  to  admit  of  that  construc- 
tion. 

Th6  case  ofMUIian  v.  the  Commonwealth  of  Virginia, 
d  BaU.  77,  was  a  foreign  attachment  agfUnst  some  mili- 
tary stores  belonging  to  the  stale  of  Virginia :  the  ob- 
ject of  which  was  to  compel  an  appearance;  and  the 
court  refused  to  compel  the  sheriff  to  return  the  writ ; 
being  of  opinion  that  Yifginia  being  a  sovjereign  state 
could  not  be  compelled  t6  appear  in  a  court  in  Pennsyl- 
vania. The  present  process  against  tbe  vessel  is  to 
compel  an  appearance.  It  is  true  the  master  may  give 
security;  but  to  compel  him  to  do  so  is  to  bring  the 
emperor  into  court,  and  to  subject  him,  in  his  sovereign 
character,  to  the  jurisdiction  of  the  courts  of  the  United 
States. 

The  Cassius,  (in  the  case  of  UmUd  Btales  v.  Judge 


FEBRUARY  TERM  iUt.  1%B 

PeterSyB  DaU.  121,  and  ESMandp  qui  tarn  v.  the  Camuif  9CHoon£x 
8  JDalL  S6S)  had  violated  a  municipal  law  of  the  United      £X- 
Statc^;  yet,  being  a  public  vessel  of  France^  tha  go-  change 
vemment  of  the  Unit^  States  directed'  the  attorney        v. 
general  to  file  a  suggestion,  stating  the  character  of  the  m^jlodo^ 
vessel,  which  it  was  supposed  would  have  taken  the  &OTHEits. 

case  out  of  the  jurisdiction  of  the  court    But  the  case  — '- -- 

went  off  upon  another  objection  to  the  jurisdiction. 

There  is  then  no  inunicipal  law,  nor  any  practical  . 
construction  by  the  executive,  the  legislative,  or  the 
judicial  department  of  our  eovemment,  which  amtho 
rizes'  the  jurisdiction  now  claimed;  we  can  only  have 
recourse  to  the  law  of  nations  to  try  the  validity  of  that 
claim.  That  law  requires  the  consent  of  th'i  sovereign^ 
either  express  or  implied,  before  he  can  be  subjected  to 
a  foreign  jurisdiction,  2  Rutheffor^f  163  to  170.  There 
is  no  express  assent  of  a  foreign  sovereign  to  the  juris- 
diction over  his  prerogative.  The  distinction  is  between 
his  private  acts,  and  his  acts  as  sovereign,  and  between 
his  private  and  his  public  property.  Vat.  B.  2«  p*  343, 
ch.  14.  $  213,  216.  2  Jhitt.  536.  VaU  707,  B.  4.  c.  7, 
$.  lOS,  Mirtijn  ISl.    RvXIu  64.     GalUani  B.  1,  c.  B. 

The  cases  of  implied  assent  are,  1.  Trade,  when  his 
goods  are  liable  for  freight,  or  liable  to  hi$  faqtor  lor- 
advances,  &c.  or  liable  to  pay  duties.  In  all  which 
cases  there  is  a  specific  lien  on  the  goods.  2.  In  case 
he  acquire  propeiiy  in  the  country,  whether  real  or 
personal.  3.  In  case  q(  offences  against  existing  lawsj| 
such  as  entering  when  proliibited,  or  breaking  the 
peace  when  in  port.  But  the  law  of  nations  excludes 
the  implication  and  -presumption  in  every  case  where' 
the  sovereignty  is  concerned — as  1.  In  the  case  of  an 
ambassador— 2.  Of  the  sovereign  himself-— 3.  The  pass- 
ing of  his  armies  through  the  country,  in  which  case  he 
retains  all  his  rights  of  sovereignty  and  jurisdiction 
over  his  army— 4.  In  caise  of  his  navy  passing  through 
our  waters. 

The  British  government,  although  it  authorizes  the 
search  of  private  ships  for  their  seamen,  disclaims  the 
right  to  search  ships  of  war»  even  oii  the  oceans  the 
place  of  common  Jurisdiction. 

Hjpikmhotkf  p.  99,  e»  *•  for  the  j&rst  time  asserts  a 
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sOHOoi^tt  principle  not  recognized  by  any  prior  wi*iter:  viz.  that 
EX-      the  g^ods  of  the  sovereign,  however  acquired,  whether 
.CHAKOE  of  a  pablic  or  private  nature,  are  liable  to  process  to 
Tr       compel  an  appearance.    Bat  he  does  not  cite  one  ad* 
M'FADDOK  judged  case,  nor  one  writer  upon  thb  law  of  nations  to 
A^taHEBs.  support  him.    The  only  case  he  cites  is  from  Saber, 
^•..^.•....  and  that  denies  .the  jurisdiction.    The  exima  which  he 
cites  is  only  a  kind  of  chronicle  or  journal,  like  the  an- 
nual register. 

It  is  a  book  of  no  authority.  The  case  of  the  queen 
of  Spain*8  ship  arrested  at  Flushing,  and  the  queeil  of 
Bohemia's  in  165^;  which  were  released  by  the  states 
general,  are  against  him.  His  book  clearly  shows  that 
the  t>ractico  of  nations  is  against  his  doctrine.  It  is 
evident  that  he  alludes  to  a  practice  of  citation  in  the 
states  of  Holland,  or  among  the  members  of  tlie  Ger-* 
manic  body: 

The  general  principle  is  against  him.  He  is  opposed 
by  other  writers  and  supported  by  none,  ^e  is  op- 
posed by  the  prac^ce  of  nations  and  supported  by  no 
judicial  decision. 

If  tl)c  courts  «f  the  United  States  should  exercise 
such  a  jurisdiction  it  will  amount  to  a  judicial  declara- 
tion of  war.  There  is  already  a  case  before  this  court 
in  which  it  wi}l  be  called  upon  to  decide  whether  St. 
Domingo  be  an  independant  natioi^;  and  another  in 
which  it  is  to  determine  whether  the  crown  of  Spain 
belongs  to  Ferdinand  the  7th  or  Joseph  Bonaparte^ 
If  this  court  is  to  exercise  jurisdiction  upon  subjects  of 
this  nature,  it  will  absorb  all  the  functions  of  govern- 
ment, i^nd  leave  nothing  for  the  legislative  or  executive 
depai'tments  to  perform. 

Hake,  contra. 

The  position  which  we  are  to  meet,  is  understood  to 
be  this,  Th^t  the  possession  of  property  %  a  foreign 
sovereign,  without  the  limits  of  his  jurisdiction,  and 
within  the  limits  of  the  United  States,  {nwlude^  all  en- 
quiry, into  the  title  of  the  thing  within  his  posseesipn. 

This  principle,  we  say^  is  unfounded.  The  general 
rule  far  tbat  all  sovereignty  is  rtricfl j  localf  and  wmot 
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be.e^tocised  beyond  the  territorial  limits.     This  flows  sci^doinni 
from  the  nature  of  soyerdj^ntj,  which  being  mtprrme      ex- 
power,  cannot  exist  where  it  is  not  supreipe.  4  Cranch^   eHA9«9^ 
279,  floie  T.  Himdy.  rPhere  is  no  instance  of  its  actual       t. 
extra-territorial  operation,  except  where  by  fiction  of  M'rAttB^ 
law  it  is  siippoM  to  be  territorial;  or  at  most  wh^re  Aot^bbSs 
it  exclusively  operates  upon  its  own  sobjects.    The        ■ 
household  of  an  ambassador  is  supposed  tb  be  within 
the  territorial  jurisdiction  of  his  sovereign.    FaUd  44ft^ 

In  other  refijiects  the  rights  of  an  ambassador  are 
his  ovm  rights  founded  in  considerations  appert^kining 
exclusively  to  the  ambassadorial  chaincter.  In  the 
Tsssels  belonging  either  to  his  nation  or  to  himself^  he 
may  exercise^  o^  the  high  seas,  a  limited  jurisdictioai 
Tiie  siune  principle  operates  jhere.  The  ship  is  canul'* 
dered  as  part  of  his  territoryir'  But  in  ilds  case,  hia  jV 
ri^iction  extends' over  his  own  subjects  only.  HDa 
armies  abroad  are  also  subject  to  his  jurisdiction,  but 
this  is  the.  resuH  of  positive  compact,  without^ which 
they  caiinot  go  abroad. 

The  gener^  principle  then  being  in  our  fkv^ors  our 
adversaries  must  rimw  the  exception. 

Whatever  is  withfn  ttto  extent  of  a  country,  is  Witnin 
the  authority  of  Its  96rtrf/ign;  and  if  any  dtspute  arises 
conbemittg  the  effects  within  tfie  countty  or  jpassi^g 
through  %  ft  must  be  decided  by  the  judge  o{  the  place*. 
Fhf.UO. 

Unless,  the  case  now  before  tbe  court  te  an  exoejtiott, 
this  rule  is  universaL  It  grows  out  of  JM  first  princi- 
ples of  ffovemment.  which  in  giving  security  assumes 
iurisdiction. 

The  general  auflyurity  ove^.tbe  property  of  foreign-' 
erft  is  as- absolute  as  over  the  prqp^ty  of  subjects; 

The  arguments  iq  fiivor  of  the  exccintion  are  dranoi 
rather  from  inconvenience  than  from  princij^e^  but^a^K 
Hot  be  supported  upon  either  ground* 

As  it  regards  im  pnvate  fitopmf  of  ^  sovereign^ 
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sCHOOHSRwby  not  assume  jurisdTction?    Because  it  is  saidf  it 

EX-       would  violate  liis  dignity^  inasmuch  as  it  is  to  be  pre* 

CHANQE   sumed  that  he  will  never  do  wrongs*    Such  a  presiimp- 

V.        tiun,  contrary  to  the  fact>  may  be  calculated  to  g^re 

M^FADDON  him  weight  at  home,  but  can  be  of  no  use  abroad.    It 

&  OTHERS,  is  not  universally  adopted  even  at  home.    The  king  of 

England  may  be  sued  by  monstrans  de  droit.    States 

may  prescribe  the  mode  in  which  they  shall  be  sued. 

This  is  a  matter  of  internal  regulation.    Will  you  then 

respect  a  foreign  sovert^igri  more  than  his  own  subjects 

ai"e  bound  to  respect  him  ? 

If  the  sovei*eign  of  any  free  country  should  unlawful- 
ly seize  the  goods  of  one  of  his.  subje^^ts,  he  would  be 
liable  in  his  private  capacity  like  any  other  person.  As 
regards  the  public  property  of  a  foreign  sovereign,  why 
shoidd  there  be  any  distinction,  where  the  only  object 
of  the  suit  is  mei-ely  to  ascertain  the  right 

His  public  service  may  suffer,  but  will  you  respect 
that  service  at  the  expence  of  the  rights  of  your  own 
citizens  ? 

But  it  is  said,  if  you  arrest  this  vessel  you  may  ar- 
rest a  fleet.  This  is  true — and  when  a  foreign  fleet 
shall  have  been  created  by  the  plunder  of  our  own  citi- 
zens, let  it  be  an^sted. 

But  the  danger  of  such  .a  case  is  remote  and  improba* 
ble.  The  libel  must  be  supported  by  oath  and  probable 
cause.    A  judge  would  not  hastily  direct  process  againt 

a  fleet 

But  consider  jthe  inconveniencies  on  the  other  side. 
Your  own  citizens  plundered.  Tour  national  rights 
violated.  Your  courts  deaf  to  the  complaints  of  the  in- 
jured. Your  govei*nment  not  redressing  their  wrongs^ 
but  giving  a  sanction  to  their  spoliatord. 

The  argument  of  our  opponents  allows  no  remedy  to 
the  citizen  although  dispossessed  of  his  property  Within, 
the  limits  of  our  own  territory*  Although  the  ship 
ihould  have  been  seized  in  the  Delaware;  and  converted 
into  a  public  armed  vessel,  we  are  supposed  to  have  no 
redress.  It  does  not  appear  upoi^  the  face  of  the  pre- 
sent proceedings^  that  this  was  not  the  case. 


FSBRUARt  TERM  1812.  in 

The  argament  of  uicoii?eiiience  is  equally  hpplicable  schooner 
io  ca^es  in  widch  oar  own  laws  authorize  process  to       ex«> 
iSBiie.    Thus,  nnder  the.  act  of  Jtine  Stk,  ±m,  §  S,  VoL   caak^gb 
Si.  f.  89,  if  any  ship  shall  be  armed  in  any  of  the  waters        v. 
of  the  United  States,  with  intent  to  be  employed  in  the  M<rADnoir 
service  of  any  foreign  state  td  cmize  against  the  liub- &otHBirBj 

jects  of  another  foreign  state  with  whom  tte  United -— 

States  are  at  peace,  such  ship  shall  be  forfeited.  So 
Kdso  In  case  a  foreign  armed  ship  shonid  be  found  smug- 
gling. In  cases  of  tort  then,  thet*c  is  a  i'emedy  against 
ttie  public  armed  ship  of  a  foreign  sovereign;  It  is 
obvious  also  that  there  must  be  such  remedy  in  cases  of. 
contract.  As  in  the  c&sc  of  material  men  for  repairs- 
Bottomry  and  mortgage — wreck  and  pledges.  If  he 
may  pledge,  the  pledge  may  be  proceeded  against.  If 
then  there  are  cases  both  of  tort  aiid  contract  in  which 
there  is  a  remedy,  why  not  in  this  ? 

It  is  in  vain  to  urge  against  the  right  of  proceedings 
the  inconveniences  that  ^ay  result  from  the  mode. 

On  principle,  then,  there  is  no  foundation  for  the  ex- 
ception.   Nor  is  it  warranted  by  authorityo 

Vattel,  B.  «,  $  8S,  says  «*  Many  sovereigns  have 
**fi^fi9  ftnd  other  properties,  in  the  lands  of  another 
*^  prince :  the^  therefore  possess  them  in  the  manner^  rf 
*^  other  individuals.^^  Tims  the  kings  of  England  *  did 
homage  for  the  lands  they  iicld  in  France. 

Marlins  (p.  85, 182,  Bo:ik  5,  sect.  9)  says  tbat  iii6 
supreme  police  extends  over  the  property  of  a  sove* 
reign. 

The  cases  ot Glass  v*  Sloop  Betsy,  S  DoO.  6 — Bose  v» 
JSmely  Hmd  Biidson  v.  Oiiestier,  4  Oranch  d79.  Th6 
Cosmopolitef  S  Bob*  209,  and  the  authority  of  Jiwini 
245,  246,  afBrm  the  right,  in  certain  cases,  of  examin* 
ing  the  legality  of  the  prizes  of  foreign  sovereigns. 

Prizes  are  made  for  account  of  the  Sovereign.  In 
England  they  are  distributed  according  to  the  ^riz^ 
act;  but  if  niade  by  a  non-commissioned  vessel,  they 
are  droUs  of  the  admiralty 
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^WkONKiL     The  possession  of  the  captors  is  the  possession  of  the 
EX-       sovereign.    In  these  cases  therefore  the  right  of  the 
CHANGE  sovereign  to  the  thing  in  his  possession  is  subjected  to 
V.       judicial  investigation. 

M^FADDON 

&  OTHERS.     Bynkershoek  upoh  ^Ambassadors,  40  to  46,  expressly 

— - — — —  states  that  the  property  of  the  sovereign*  public  and 

private^  is  subject  to  the  authority  of  the  judge  of  the 

place.    %  Ruthtrford  476,  S82.    The  case  of  the  Swed- 

ish  convoy  is  also  an  authority  to  the  same  eiTect. 

The  Constitution  of  the  United  StaUSf  JM.  S^  sect.  2» 
expressly  gives  the  courts  of  tlie  United  States,  jurisdic- 
tion in  cases  between  citizens  and  foreign  states. 

The  cases  cited  on  me  other  side  refer  only  to  suits 
brought  directly  against  a  sovereign «  or  to  compel  his 
appearance.  But  such  cases  ai-c  wholly  inapplicablet 
because  not  brouglit  in  consequence  of  your  jurisdiction 
over  the  thing  within  your  territory*  but  to  create  a 
jui*isdicti'.»n  over  the  perscm  which  is  without  it. 

In  Massachusetts  suits  between  foreigners  by  process 
of  attarhmenty  cannot  be  sustained ;  but  the  right  to  the 
thing  in  dispute,  whether  between  foreigners  or  others^ 
will  be  ascertained  tikore. 

Ton  cannot  draw  to  your  jurisdiction  tl^ose  who  owe 
you  neither  a  loca]  nor  an  absolute  allegiance;  but  yoa 
may  enquii*e  into  the  validity  of  every  claim  to  a  tiling 
within  your  jurisdiction. 

This  doctrine  is  peculiarly  applicable  to  sovereigns : — 

In  the  case  6f  Mmsteaa  v.  mtunhous^s  executarSf  fS 
Cranch  115,  undek*  tiie  name  of  United  States  v.  Judge 
Peters  J  the  state  of  Pennsylvania  contended  that  the 
District  Court  had  not  jurisdiction,  because  she^  as  a 
sovereign  state,  claimed  the  money  in  the  hands  of  the 
executors,  and  was  really  the  party  interi^ed ;  but 
this  court  decided  that,  as  the  state  was  not  ostensibly 
a  party,  and  as  the  thing  was  within  the  jurisdiction  of 
the  Court,  the  district  Court  should  proceed  to  mforce 
its  sentence;  thereby  clearly  marking  the  distinction 
between  a  suit  against  a  sovereign,  and  a  process 
.  igfdnat  a  Vdng  claimed  by  a  aovereian. 
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HiKPBBy  on  the  same  side.  bchookM 

ex- 
Two  questions  are  raised  in  this  case.  chaitoe 

1.  Whether  this  be  a  case  of  admiralty  jurisdiction,  M<FADlH>ir 
and  &OTHERB.' 


2.  Whether  a  judicial  remedy  can  be  given  for  a 
wrong  done  by  a  foreign  sovereign. 

1.  The  libel. states  the  seizure  to  have  been  made 
•«  during  the  Toyage"-— and  the  answer  to  the  claim  de- 
nies that  she  was  seized  in  ))ot*t — it  follows  therefore 
that  she  must  have  been  seized  upon  the  high  seas. 

1^  As  to  the  general  jtower  to  interfere  in  case  of  an 
illegal  seizure  mad^  by  a  foriigii  sovereign. 

Sovereignty  is  absolute  and  universal.  This  is  the 
general  rule.  But  it  is  conteutied  that  there  is  an  ex^ 
ception  in  four cas.s. 

1.  As  to  the  persor  of  a  foreign  sovereign. 

S.  As  to  his  ambassadors. 

3*  As  to  his  armies;  and 

4.  As  to  his  property^-which  last  is  said  to  be  an 
infei^ence  fmm  the  three  former  cases.  But  the  three 
former  casi^^  are  all  founded  upon  consent,  and  the  lat- 
ter is  not;  consequently  there  can  be  no  analogy  be- 
tween ttiem.  Besides,  these  cases  ai*e  not  exceptions  to 
the  soverei<i^nty,  but  merely  exemptions  from  the  ordin- 
ai'y  judicial  p.i'ocess,  by  consent  of  the  sovereign.  If  ^ 
foixsign  sovereign  comes  secretly  into  the  country,  he  is 
not  protected  from  ordinary  process ;  but  when  he 
tomes  openly  in  bis  character  as  a  sovei*eign,  an  assent 
is  implied,  and  he  comes  with  all  the  immunities 
incident  to  his  dignity,  according  to  the  common  under- 
standing of  the  w<Nrd.  All  the  cases  supposed  to  be 
3;ainst  us  are  founded  upon  consent.  Bynkershaek  also 
aces  it  upon  the  ground  of  consent,  and  he  is  support* 
jed  by  Barheyrae  and  OaMiani. 


-^ 
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8eHoe?7BB     The  p.ositive  authorities  against  the  exemptioii  of  ihts 
EX-       property  of  the  lovereign  from  the  ordinary  judiciat 
GicAM  GE  process^  are  Bynkershoek  25,  Mdrtins  182,  and  %  BuOur- 
x\       ford  ^76.    The  Constitution  of  the  United  States  take& 
M<TADi)ON  for  granted  the  suability  of  the  states,  and  merely  pro« 
&oxuERS.vide9  the  means  of  caiTying  the  principle  into  effect 
The  exemption  of  the  soverei^  himself,  his  ambassa- 
dor and  his  armies,  depends  upon  particular  reasons 
which  do  not  apply  to  his  property,  nor  to  his  ships  of 
war. 

PiNKKET,  Jitiorney  Gentrcdf  in  reply. 

Wlien  wrongs  are  inflicted  by  one  nation  upon  ano- 
ther, in  tempestuous  times,  they  cannot  be  redressed  by 
the  Judicial  department.  Its  power  cannot  extend  be- 
yond the  territorial  jurisdiction.  However  unjust  a  conr 
fiscation  may  be,  a  judicial  condemnation  closes  the  ju- 
dicial eye  upon  its  enormity.  The  right  to  demand  re- 
dress belongs  to  the  executive  department,  which  alone 
represents  the  sovereignty  of  the  nation  in  its  intercourse 
with  other  nations. 

The  simple  fact  in  thi^  case  is,  that  an  individual  is 
seeking,  in  the  ordinary  course  of  justice,  redress^ 
against  die  act  of  a  fomgn  sovereign.  But  the  rights 
of  a  foreign  sovereign  cannot  be  submitted  to  a  judicial 
tribunal.  He  is  supposed  to  be  out  of  the  country,  al- 
though he  ttiay  happen  to  be  within  it 

An  ambassador  is  unquestionably  exempt  from  the 
ordinary  jurisdiction;  but  if  he  commit  violence  it  may 
be  lawfully  repelled  by  the  injured  individual — so  if  he 
commit  public  violence  he  may  be  opposed  by  the.  na- 
tion. .  This  right  arises  from  the  necessity  of  the  case. 
But  a5  to  ordinary  cases  he  is  to  be  referred  to  the  tri- 
bunalq  of  his  own  country.  In  cases  where  those  tri- 
bunals cannot  interfere  to  prevent  the  injury,  the  juris- 
diction of  the  country,  for  tbat  purpose,  may  interfere; 
but  when  the  act  is  done,  anu  prevention  is  too  late,  he 
must  be  inferred  to  his  pwi|  tribunals. 

We  claim  for  this  vessel,  an  imniumty  from  the  oi4i« 
nary  jurisdiction,  as  extensire  as  that  of  aii  ambassador. 
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or  of  the  Sovereign  himself;— -tut  no  furthei'«— If  she  schookcb 
attempt  violence^  she  may  be  restrained*  ex- 

change 
The  constitution  ^of  the  United  States,  decides  no-        v. 
tiling — it  only  provides,  a  tribunal,  if  a  case  can  by  pos-  mi^tabvov 
sibility  exist.  Mothers. 

The  statutes  of  the  United  States,  are  in  ho&itility  to 
the  idea  of  jurisdiction. — Private  vessels  arc  made  liable 
to  confiscation,  but  public  vessels  are  to  be  driven  away. 
The  remedy  is  by  opposing  Sovereign  to  SovereigUv 
not  by  subjecting  him  to  the  oi*dinary  jurisdiction. 

The  jurisdiction  over  things  and  i)ersons,  is  the  sanir 
in  subdtancc.  The  arrest  of  the  thing  is  to  obtain  ju  • 
risdiction  over  the  person. 

.  A  distinction  in  taken  between  civil  and  territorial  ju- 
risdiction, civil  jurisdiction  is  referred  to  consent ; — 
it  binds  all  who  have  consented.  Territorial  jurisdic^ 
tion  goes  farther ;  it  operates  upon  those  who  have  uoi 
assented — ^such  as  aliens — but  the  alfcn  must  do  some 
thing— he  must  come  wiiJiin  the  territory  whereby  hv 
submits  to  the  jurisdiction — so  if  he  purchases  projieify 
within  the  country,  or  sends  property  into  tlie  teri'itory. 
in  ordinary  cases,  his  assent  is  implied.  But  if  the  pro* 
pcrty  of  an  alien,  be  forcibly  or  fraudulently  earned 
within  the  territory,  no  consent  is  implied,  and  conse- 
quently there  is  no  ground  for  jurisdiction. 

If  a  foreign  Sovereign  be  found  in  the  territory,  he  is 
not  liable  to  the  ordinary  jurisdiction.  Yattel  places 
his  exemption  on  the  ground,  that  he  did  not  intend  to 
submit  to  it. — Rutherford,  on  the  ground  of  the  asseni 
of  the  other  Sovereign. 


•L>" 


The  case  of  the  Ambassador  is  precisely  in  point — liis 
immunities  depend  upon  the  implied  assent.  The  reii- 
son  is»  that  ho  may  be  independent.  Grotius,  places  it 
upon  the  conventional,  and  Rutherford,  upon  the  natur; 
al  law  of  nati4)ns. 

So  in  the  case  of  the  passage  of  (roops  through  a 
neutral  territory,  the  permission  to  pass,  implies  a  com 
pacty  that  they  should  <»'i\joy  all  necessary  immunities 
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SCHOONER  From  tde  nature  of  tlie  case,  they  cannot  be  subject  to 

EX-       the  ordinary  jurisdiction  of  tlie  country,  through  which 

CHANGB  they  pass.    To  suffe^  one  of  the  soldiers  to  be  arrested 

V.       for  a  debt  due  to  a  citizen  of  tliat  country,  would  be  in- 

M<FADDOir  consistent  with  the  permission  to  pass. 

&0THSBS. 

«_*-« —  We  are  asked>  whence  we  infer  the  immunity  of  the 
public  tirmed  vessel  of  a  sovereign.  We  answer  from 
the  nature  of  sovereignty,  and  from  the  universal  prac- 
tice  of  lations  from  the  time  of  T^re  and  Stdotu 

Sovereigns  are  equal.  It  is  the  duty  of  a  sovereign, 
not  to  submit  his  rights  to  the  decision  of  a  co-sovereigiu 
He  is  the  sole  arbiter  of  bis  own  rights.  He  acknow- 
ledges no  superior,  but  God  alone.  To  his  equals^  he 
showf  respect,  but  not  submissien. 

Triis  vessel  is  not  the  ordinary  propeiiiy  of  a  sove- 
reipi. — It  is  his  nat/btioZ  proi)erty — a  public  ship  of  war 
du^  commissioned.  Tliere  is  no  difference  in  princi- 
ple between  such  a  vessel,  and  an  army  passing  through 
tte  teiTitory*  She  h(is  the  same  rights.  She  has  your 
pri-mission  to  pass,  and  you  ai*e  bound  to  give  her  all 
necessary  immunities.  You  gave  her  an  asylum  as 
ihe  property  of  a  gi*eat  and  powerful  nation,  you  must 
^ot  sufi(  r  her  to  be  thereby  enti^anped  in  Uie  fangs  oT  a 
municipal  court  She  was  charged  witli  public  despat- 
ches ;  she  visited  your  ports  in  itinere.  It  was  a  de- 
flexion mei*ely,  that  she  might  more  effectually  perform 
her  voyage.  It  was  a  mere  passage  through  your  juris- 
diction. Her  commander  had  an  unquestionable  right  to 
exclusive  jurisdiction  over  her  crew.  In  the  eye  of  the 
law  of  nations,  she  was  at  home,  Vvhelhcr  in  your  ports, 
or  upon  the  high  seas.  The  exemption  from  del^iy,  is 
more  necessary  than  the  exemption  from  final  condem- 
nation. 

By  the  usage  of  states,  no  otlier  evidence  is  required 
of  the  proi)erty  of  a  sovereign  than  his  commission  and 
flag.  This  is  strong  evidence,  that  such  property  is  not 
subject  to  the  ordinary  jurisdiction  of  the  country. 
Otherwise  other  documents  would  be  required  and  would 
be  furnisbed.  No  others  are  required,  at  sea,  nor  on 
shore.  This  usage  of  nations  is  universally  known, 
and  as  the  vessel  sailed  upon  the  faith  of  such  a  U8age> 
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good  faith  requires  that  you  should  receive  tiie  flag  and  schoozter 
commission  as  evidence  of  the  character  of  the  vessel.  ex- 

CHANOB 

This  court  will  ndt  decide  this  case  upon  the  autliori-        v. 
tyof  the  slovenly  treatise  of  Bynkersnoek^  or  the  ra- m^faddoh. 
vinj^  of  that  sciolist  Martins*  but  upon  the  broad  prin-  &oi;ei£Hs 
ciples  of  national  law,  and  national  independt nco.    One        ■■ — - 
would  as  sr>on  consult  Gibbons  or  Hobbs,  for  the  doc- 
trines of  our  holy  religion  as  Marti nd  for  the  principles 
of  the  law  of  nations.    Bynkershoek,  upon  this  point, 
draws  his   authorities  from  Dutch  courts*  a&d  l>|^tch 
jurists.    Not  one  of  his  cases  was  adjudgedf  except  that 
cited  from  Hubcr.    And  in  one  of  the  cases,  tlie  states 
general  requested  that'  the  vessel  should  be  discharged, 
wliich  had  been  arrestcfl  in  Zealand,  for  a  debt  due  from 
Spain,  saying  that  they  would  write  to  the  Queen  9f 
Spain,  to  pay  her  debts,  or  they  would  be  obliged  to  is- 
sue Icttcra  of  marque  and  reprisal, — which  was  the  pro- 
per course.    The  other  cases   were  only  abortive  at- 
tempts to  subject  national  property  to  the  ordinary  .ju- 
risdiction of  the  country. 

The  case  of  the  Swecllsh  convoy,  was  upon  the  ground, 
that  the  convoy  resisted  by  force  the  right  df  search.  It 
was  7var  quoad  hoc ;  and  the  seizure  was  made  as  prize 
of  war.    But  that  case  was  never  decided. 

In  the  case  of  Glass  r.  Tlie  Sloop  Betsf,  the  privateers 

.  commission  was  to  capture  the  property  of  an  enemy, 

but  she  had  captured  tiiat  of  a  friend.— The  court  did 

not  subject  the  privateer  to   their  jurisdiction,  but  the 

prize  which  she  had  wrongfully  matte. 

March  5  J.  M  the  Judges  being  present 

Mabshaix,  CA.  J.  Delivered  tlie  opinion  of  the  Court. 
as  follows : 

This  case  involves  (he  very  delicate  aiid  important ' 
inquiry,  whether  an  American  citizen  can  assert,  in  an 
American  court,  a  title  to  an  armed  national  vcsseK 
found  within  the  waters  of  the  United  States. 

The  question  has  been  consideredwith  an  earnest  so 
Ucitiidr^  that  the  derision  may  conform  to  those  princi  - 
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sCHb6HfiBples  of  iiatbnal  and  municipal  lav  by  whibli  fought  to 
ZX'      be  regulates). 

CHANCE 

V.  In  exploiiitg  an  unbeaten  path,  with-fewy  if  any,  aids 

u*tXBiMV  from  preceilents  or  written  law*  Uie  court  has  found  it 
ilfcoTHEBs;  necessary  U)  rely  much  on  general  principles^  and  on  a 

».— —  a  train*  of  reastontng,  founded  on  cases  in  some  degree 

analogous  to  this. 

The  jurisdiction  of  courts  is  a  brancli  of  that  which  is 
posdfesscd  by  the'  nation  as  an  independent  sovereign 
power. 

The  jurisdiction  of  tlie  nation  within  its  own  territory 
is  necessarily  exclusive  and  absolute.  'It  is  susceptible 
of  no  limitation  not  imposed  by  .itself.  Any  restriction 
upon  ity  deriving  validity  from  an  external  source,  would 
im  ply  a  diminution  of  its  sovereignty  to  the  extent  of 
the  restriction,  and  an  investment  of  that  sovereignty 
to  the  same  extent  in  that  power  which  could  imppso 
such  restriction. 

All  exceptions,  therefore,  to  the  full  and  complete 
pdwcr  of  a  nation  witiiin  its  own  territories,  must  be 
traced  up  to  the  consent  of  the  nation  itself.  They  can 
flow  feom  no  other  legitimate  source. 

This  consent^  may  be  either  express  or  implied.  In 
the  latter  case,  it  is  less  determinate,  exposed  more  td 
tho  uncertainties  of  consti*uction ;  but,  if  understood, 
hot  less  obligatory. 

The  world  being  composed  of  distinct  sovereignties, 
possessing  equal  rip^hts  and  equal  independence^  whose 
mutual  benefit  is  promoted  by  intercourse  witli  each 
pther^  and  by  an  intercliange  of  those  good  offices  which 
humanity  dictates  and  its  wants  require,  all  sovereigns 
have  consented  to  a  relaxation  in  practice,  in  cases  un- 
der certain  peculiar  circumstances,  of  that  absolute  and 
complete  jurisdiction  within  their  respective  territories 
which  sovereignly  confers. 

.  This  consent  may,  in  some  instances,  be  tested  by 
common  usage,  and  by  common  opinion,  growing  out  of 
that  usage. 
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A  nation  wonld  justly  be  considered  as.  violating  its  s^hoonbh 
faithf  although  that  faith  might  not  be  expressly  plights      ex- 
edf  which  should  suddenly  and  without  previous  notice^  chaitob 
exercise  its  territorial  powers  in  a  manner  not  conso-       v. 
nant  to  the  usages  and  received  obligations  of  the  ci*  m'fadoor 
vilized  worid.  &oTtt£Ba. 


This  full  and  absolute  teiTitorial  jurisdiction  being 
alike  the  attribute  of  every,  sovereign^  and  being  inca- 
pable of  conferring  extra-territorial  power^  would  not 
seem  to  ccmtemplate  foreign  sovereigns  npr  their  sove* 
reign  rights  as  its  objects.  One  sovereign  being  in  no 
respect  amenable  to  another ;  and  being  bound  by  obli- 
gations of  the  highest  character  not  to  degrade  the  dig- 
nity of  his  nation,  by  placing  himself  or  its  sovereign 
rights  within  the  jurisdiction  of  another,  can  be  suppo* 
sed  to  enter  a  foreign  territory  only  under  an  express 
ficense,  or  in  the  confidence  that  the  immunities  belong- 
ing to  his  independent  sovereign  station,  th'^ugh  not  ex- 
pressly stipulated,  are  reserved  by  impUcation,  and  wUl 
be  extended  to  him. 

This  perfect  equality  and  absolute  indejpendence  of 
sovereigns,  and  this  common  interest  impelling  them  to 
mutual  intercourse,  and  an  interchange  of  good  offices 
with  each  other,  have  given  rise  to  a  class  of  cases  in 
which  every  sovereign  is  understood  to  wave  the  exer- 
cise of  a  part  of  that  complete  exclusive  territorial  juris- 
diction, which  has  been  stated  to  be  the  attribute  of  every 
nation. 

.  1st.  One  of  these  is  admitted  to  be  the  exemption  of 
the  person  of  the  sovereign  from  arrest  or  detention 
within  a  foreign  territory. 

If  he  enters  that  territory  with' the  knowledge  and  li- 
cense of  its  sovereign,  that  license,  although  containing 
no  stipulation  exempting  his  person  from  arrest,  is  uni«^ 
versally  understood  to  imply  Such  stipulation. 

Why  has  the  whole  civilized  world  concurred  in  this 
construction  ?  The  answer  cannot  be  mistaken.  .  A  fo* 
reign  sovereign  is  not  understood  as  intending  to  subject 
himself  to  a  jurisdiction  incompatible  with  his  dignityt 
and  the  dignity  of  his  nation,  and  it  is  to  avoid  this  sub-- 

.  voi^vii-  19 
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SCHOONER  jection  that  the  license  has  been  obtained.    The  cha- 

EX-      racter  to  Whom  it  is  giyen,  and  the  object  for  which  it 

CHANGE  is  grantedf  equally  require  that  it  should  be  construed 

V.       to  impart  full  security  to  the  person  who  has  obtained  iU 

M^ADDON  This  security^  however*  need  not  be  expressed  5  it  is  im- 

&OTHEB8.  plied  from  the  circumstances  of  the  case. 

Should  one  sovereign  enter  the  territory  of  another* 
without  tbe<;onsent  of  that  otiier^  expressed  or  implied^ 
it  would  present  a  question  which  does  not  appear  to  be 
perfectly  settled,  a  decision  of  which,  is  not  necessary 
to  any  conclusion  to  which  tlie  Court  may  come  in  the 
cause  under  consideration.  If  he  did  not  thereby  ex- 
pose himself  to  the  territorial  jurisdiction  of  the  sove- 
reign, whose  dominions  he  had  entered^  it  would  seem  to  be 
because  all  sovo^igns  impliedly  engage  not  to  avail 
fthemselves  of  a  power  over  their  equals  which  a  ro- 
mantic confidence  in  their  magnanimity  has  placed  in 
their  hands. 

2d.  A  second  case,  standing  on  the  same  principles 
witli  the  first,  is  tlic  immunity  wliich  all  civilized  na- 
tions allow  to  foreign  ministers. 

.  Whatever  may  be  the  principle  on  which  this  immu- 
nity Is  established,  whether  we  consider  him  as  in  the 
place  of  the  sovereign  he  represents,  or  by  a  political 
fiction  suppose  him  to  be  extra-torritorial,  and,  there- 
fore, in  point  of  law,  not  within  the  jurisdiction  of  the 
sovereign  at  whose  Court  he  resides ;  still  the  immuni- 
ty itself  is  granted  by  the  governing  power  of  the  nation 
to  which  the  minister  is  deputed.  ^Fhis  fiction  of  ex- 
territorial ity^could  not  be  erected  and  supported  against 
the  will  of  the  sovereign  of  the  territory.  He  is  suppos- 
ed to  assent  to  it 

This  con^t  is  not  expressed.  It  is  true  that  in 
some  countries,  and  in  this  among  othei*s,  a  special 
latw  is  enacted  for  tihe  case.  But  the  law  obviously 
proceeds  on  the  idea  of  prescribing  the  punishment  of 
an  j8tt  previously  unlawful,  not  of  granting  to  a  foreign 
minister  a  privilege  which  he  would  not  otherwise 


The  assent  of  the  sovereign  to  tne  very  important 
Itiid  extensive  exemptions  tvom  territorial  jurisdiction 
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which  are  adnoitted  to  attach  to  foreign  ministers,  is  tcHoozrEB 
implied  from  the  considerations  that,  without  such  ex-       Ex- 
emption, every  sovereign  would  hazard  his  own  dignity  change 
by  employing  a  public  minister  abroad.    His  ministei        v. 
would  owe  temporaiy  and  local  allegiance  to  a  foreign  m^faddoit 
prince,  and  would  be  less  competent  to  the  objects  of  hi$  &oth£|18* 
mission.    A  sovemgn  committing  the  interests  of  his  „..—.—- 
nation  with  a  foi*eign  power,  to  Uie  care  of  a  person 
whom  he  has  selected  for  that  purpose,  cannot  intend  to 
subject^  is  minister  .in  any  degree  to  that  powers  and, 
therefore,  a  consent  to  receive  him,  implies  a  consent 
that  he  sliall  possess  those  privileges  which  his  principal 
intended  he  "should  retain — privile^'es  which  are  essen- 
tial to  the  dignity  of  his  sovemgn,  and  to  the  duties  he 
JB  bound  to  perform* 

In  wliat  cases  a  minister,  by  infracting  the  la^^  of 
the  countiy  in  which  lie  resides,  may  subject  himself  to 
other  punislmient  than  will  be  inflicted  by  his  own  sovc- 
I'eign,  is  an  inquiry  foreign  to  tlie  present  purpose.  If 
bis  crimes  be  such  as  to  render  him  amenable  to  the 
local  jurisdiction,  it  must  be  because  they  forfeit  the 
privileges  annexed  to  his  character ;  and  the  minister, 
by  violating  the  coudicions  under  which  he  was  received 
as  the  repi^esentative  of  a  foreign  sovereign,  has  sunken- 
dered  the  immunities  granted  on  those  conditions ;  or, 
according  to  the  true  meaning  of  the  original  assent,  has 
ceased  to  be  entitled  to  them. 

3d.  A  tliird  case  in  which  a  sovei'eign  is  uhdei*stood 
to  cede  a  portion  of  his  territorial  jurisdiction  is,  where 
he  allows  the  ti*oops  of  a  foreign  prince  to  pass  through 
his  dominions. 

In  such  case,  without  any  express  declaration  wav- 
ing jurisdiction  over  the  army  to  which  this  right  of 
passage  has  been  granted,  the  sovereign  who  should  at- 
tempt to  exercise  it  would  certainly  be  considered  as  vi- 
olating his  faith.  By  exercising  it,  the  pui^se  for 
which  .tlie  free  passage  was  granted  would  be  defeated, 
and  a  portion  of  the  military  force  of  a  foreign  indepen- 
dent nation  would  be  diverted  from  those  national  ob* 
jects  and  duties  to  which  it  was  applicable,  and  wouU  be 
withdrawn  firom  the  control  of  the  sovereign  whose 
power  and  whose  safety  might  greatly  depend  on  netain« 
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SCHOOITES  ing  the  exclasive  command  and  diaposition  of  tbia  fbrce. 

%X^      The  Want  of '  a  tree  passage  therefore  implies  a  wave^ 

CHAjroE  of  aUjurisdiction  over  the  ti*oop8  faring  their  passage^ 

V.        and  permits  the  foreign  general  to  use  that  discipline, 

M^FADDON  and  to  inflict  those  punishments  which  thf  government 

&0TEEB8.  o^hifl  army  may  require. 

But  if,  without  such  express  permit,  an  army  should 
be  led  through  the  territories  of  a  foreign  prince,  might 
the  jurisdiction  of  the  territory  be  rightfully  exercised 
over  the  individuals  composing  this  army  I 

Without  doubt,  a  military  force  can  never  gain  immu- 
nities of  any  other  description  than  those  which  war 
gives,  by  entering  a  foreign  territory  against  the  will  of 
its  sovereign.  But  if  his  consent,  instead  of  being  ex- 
pressed by  a  particular  license,  be  expressed  by  a  gener- 
al declaration  that  foreign  troops  may  pass  through  a 
specified  tract  of  country,  a  distinction  between  such 
general  permit  knd  a  particular  license  is  not  perceiv- 
ed. It  would  seem  reasonable  that  every  immunity 
which  would  be  conferred  by  a  special  license,  would  be 
in  like  manner  conferred  by  such  general  permit. 

We  have  seen  that  a  license  to  pass  through  a  territo- 
ry implies  immunities  not  expressed,  and  it  is  material 
to  enquire  why  the  license  itself  may  not  be  presumed  ? 

It  is  obvious  that  the  passage  of  an  army  through  a 
foreign  teiTitory  will  probably  be  at  all  times  inconveni- 
ent and  injurious,  and  would  often  be  imminently  danger- 
ous^ to  the  sovereign  through  whose  dominion  it  passed. 
Such  a  practice  would  break  down  some  of  the  most  de- 
cisive distinctions  between  peace  and  war^^  and  would 
reduce  a  nation  to  the  necessity  of  resisting  by  war  an 
act  not  absolutely  hostile  in  its  character,  or  of  exposing 
itself  to  the  stratagems  and  frauds  of  a  power  whose  in- 
tegrity might  be  doubted,  and  who  might  enter  the  count  y 
urider  deceitful  pretexts.  It  is  for  reasons  like  these 
that  the  general  license  to  foreigners  to  enter  the  domin- 
ions of  a  friendly  power,  is  never  understood  to  extend 
to  a  military  force;  and  an  ,army  marching  into  thfft 
dominions  b(  another  sovereign,  may  justly  be  consider-* 
ed  as  committing  u  act  of  hostility ;  and,  if  not  opposed 
bj  force,  acquires  no  privilege  by  its  irre^ar  and  im- 
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prosier  conduct.     It  may  howerer  well  be  questioned  schoorbb 
whetlier  any  oUier  than  ttie  sovereign  power  of  the  state       £X- 
be  capable  of  deciding  that  such  military  commander  change 
18  without  a  license.  v. 

M'FADDON 

But  the  rule  which  is  applicable  to  armies,  does  not  &0TnEK8. 
appear  to  be  equally  applicable  to  Si.ips  of  war  entering  -i 
the  ports  of  a  friendly  power.  The  iivjury  inseparable 
firom  the  march  of  an  army  through  an  inhabited  coun- 
try,  and  the  dangers  often,  indeed  generally,  attending 
it,  do  not  ensue  from  admitting  a  ship  of  war,  without 
special  license,  into  a  friendly  port  A  different  rule 
therefore  with  respect  to  this  species  of  military  force 
has  been  generally  adopted.  If,  for  reasons  of  state, 
the  ports  of  a  nation  generally,  or  any  particular  ports 
be  clojsed  against  vessels  of  war  generally,  or  the  ves- 
sels of  any  particular  nation,  notice  is  usually  given  of 
such  determination.  If  there  be  no  prohibition,  tlie  ports 
of  a  friendly  nation  are  considered  as  open  to  the  pub- 
lic ships  of  all  powers  with  whom  it  is  at  peace,  and 
t6ey  are  supposed  to  enter  such  jiorts  and  to  remain  in 
them  while  allowed  to  remain,  under  the  protection  of 
the  government  of  the  place. 

In  almost  every  instance,  the  treaties  between  civili- 
zed  na^ons  contain  a  stipulation  to  this  effect  in  favour 
of  ves5«els  driven  in  by  stress  of  weather  or  other  urgent 
necessity.  In  such  cases  the  sovereign  is  bound  by 
compact  to  authorize  foreign  vessels  to  enter  his  ports. 
The  treaty  binds  him  to  allow  vesdels  in  distress  to  find 
refuge  and  asylum  in  his  ports,  and  this  is  a  license 
which  he  is  not  at  liberty  to  retract.  It  would  be  diffi- 
cult to  assign  a  reason  for  withholding  from  a  license 
thus  granted,  any  immunity  from  loci^  jurisdiction 
which  would  ^e  implied  in  a  speci^al  license. 

If  there  be  no  treaty  applicable  to  the  case,  and  the 
sovereign,  from  .motives  deemed  adequate  by  himself, 
permits  his  ports  to  remain  open  to  the  puhlic  ships  of 
foreign  friendly  powers,  the  conclusion  seems  irresista- 
ble,  that  (hey  enter  by  his  assent.  And  if  they  enter  by 
his  assent  necessarily  implied,  no  justre&<)onis  perceiv- 
ed by  (lie  Cowt  for  disti^uisMng  their  case  from  that 
df  vessels  which  enter  by  express  assent 
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3CH00HE11    In  all  the  cases  of  exemption  whieh  have  been  reviewed^ 

ex-      much  has  been  impliedf  but  the  obligation  of  what  was 

CHANGE  implied  has  been  found  equal  to  the  obligation  of  that 

T.        which  was  expressed.    Are  there  reasons  for  denying 

if'FADDoir  the  application  of  this  principle  to  ships  of  war  ? 

&0THEBS. 

— _     In  this  part  of  the  sulyect  a  difficulty  is  to  be  encoun- 

teredy  the  seriousness  of  which  is  acknowledged^  but 
which  the  Court  will  not  attempt  to  evade. 

Those  treaties  which  provide  for  the  admission  and 
safe  departure  of  public  vessels  entering  a  port  from 
sti*ess  of  weather,  or  oth^r  urgent  cause,  provide  in  like 
manner. for  the  private  vessels  of  the  nation ;  and  where 
public  vessels  enter  a  port  under  the  general  license 
which  is  implied  merely  from  the  absence  of  a  prohi))i- 
tion,  they  aiT»  it  may  be  urged,  in  the  same  condition 
with  merchant  vessels  entering  the  same  port  for  the 
purposes  of  trade  who  cannot  thereby  claim  any  exemp* 
tion  from  the  jurisdiction  of  the  country.  It  may  be 
contended,  ceilainly  with  much  plausibility  if  not  cor* 
rectness,  that  the  same  rule,  and.  same  principle  are  ap- 
plicable to  public  and  private  ships ;  and  since  it  is  admit- 
ted that  private  shljis  entering  without  special  license  be> 
come  subject  to  the  local*  jurisdiction,  it  is  demanded  on 
what  authority  an  exception  is  made  in  favor  of  ships  of 
war. 

It  is  by  no  means  conceded,  that  a  private  vessel  real- 
ly availing  herself  of  an  asylum  provided  by  treaty, 
and  not  attempting  to  trade,  would  become  amenable  to 
the  local  jurisdiction,  unless  she  committed  some  act  for- 
feiting the  protection  she  claims  under  compact.  On 
the  contrary,  mot  .  ^s  may  be  assigned  for  stipulating, 
and  according  immunities  to  vessels  in  cases  of  distress, 
wliich  would  not  he  demanded  for,  or  allowed  to  those 
wliicli  enter  voluntarily  and  for  ordinary  purposes.  On 
this  part  of  tlie  subject,  however,  the  Court  does  not 
m£an  to  indicate  any  opinion.  The  case  itself  may  pos- 
sibly occur,  and  ought  not  to  be  prejudged. 

Without  deciding  how  £ar  such  stipulations  in  favor 
of  distressed  vessels,  as  are  usual  in  treaties,  may  ex-  * 
empt  private  ships  from  the  jurisdiction  of  the  place,  it 
may  safely  be  asserted,  that  the  whole  reasoning  upon 
which  such  exemption  has  been  implied  in  other  cases^ 
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«pplie8  wifh  fall  force  to  the  exemption  of  ships  of  war  sohoorbs 
ki  this.  EX-, 

CHANGB 

t4  It  is  impossible  tolboncelyey"  says  Yaitel,  ^<  that  a        ^. 
I^ce  who  sends  an  ambassador  or  any  other  minister  caq  m'faddok 
have  any  intention  of  subjecting  him  to  the  atathorify  of  a  &othsrs. 

foreien  power ;  and  this  consideration  furnishes  an  addl * — 

tionu  argumentf  which  completely  establishes  the  inde- 
pendency of  a  public  minister.  If  it  ctanot  be  reason- 
ably presumed  that  his  sovereign  means  to  subject  him 
to  the  authority  of  the  }>rince  to  whom  he  is  sent^  the 
latter,  in  receiving  the  minister,  consents  to  admit  him 
on  the  footing  of  independency ;  and  thus  there  exists  be- 
tween the  two  princes  a  tacit  convention,  which  gives  a 
new  force  to  tlie  natural  oblisration.'' 

Equally  impossible  is  it  to  conceive,  whatever  may  be 
the  construction  as  to  private  ships,  that  a  prince  who 
stipulates  a  passage  for  his  troops,  or  an  ^ylum  for  his 
ships  of  war  in  distress,  should  mean  to  subject  lils  ar- 
my or  his  navy  to  the  jurisdiction  pf  a  foreign  sove- 
reign. And  if  this  cannot  be  presumed,  tlie  soverei^ 
of  the  port  must  be  considered  as  having  conceded  Uie 
privilege  to  the  extent  in  which  it  must  have  been  un- 
derstood to  be  asked. 

To  the  Court,  it  appears,  that  where,  without  treaty, 
the  ports  of  a  nation  are  open  to  the  private  and  public 
ships  of  a  friendly  power,  whose  subjects  have  also  li- 
beriy  without  special  license,  to  enter  the  country  for 
business  or  amusement,  a  clear  distinction  is  to  be 
drawn  between  the  rights  accorded  to  private  individu- 
als or  private  trading  vessels,  and  those  accorded  to 
public  armed  ships  which  constitute  a  part  of  the  mili- 
tary force  of  the  nation. 

The  preceding  reasonings  has  maintained  the  propo- 
sitions that  all  ejK.emptions  from  territorial  jurisdiction, 
-must  be  derived  from  the  consent  of  the  sovereign  of  the 
ttmtOTj;  that  this  consent  may  be  implied  or  expels- 
sed ;  and  that  when  implied,  its  extent  must  be  regula- 
ted by  the  nature  of  the  case,  and  the  views  under  which 
the  parties  requiring  and  conceding  it  must  be  supposed 
to  act. 
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8CH00NEB     When  private  individa^b  of  one  nation  spread  them* 
EX'      selves  through  another  as  biiainess  or  caprice  may  dilrectf 

CHAiroE   mingling^  indi^qriminateljr  with  the  inhabitwts  of  that 
Tk       other»  or  when  merchant  vessels  enter  for  the  purposes 

M<FA.DDoir  of  tirade,  it  would  be  obviously  inconvenient  and  diuige- 

ftoTHERs.  rous  to  society,  uKd  would  subject  the  laws  to  cpntinuat 
I  iiifractiont  and  the  government  to  degradation,  if  such 
individualsor  merchants  did  not  owe  temporary  and  local 
aUq;iancei  and  were  not  amenable  to  the  jurisdictidii  oi 
the  country.  Nor  can  the  foreign  sovereign  have  any 
motive  for  wishing  such  exemption.  His  subiecis  thus 
passing  into  foreign  countries,  are  not  employed  by 
hiin,  nor  are  tliey  engaged  in  national  pursuits.  Con- ' 
seqiieotly  there  are  powerful  motives  for  not  exempting 
persons  of  tliis  description  from  the  jurisdiction  of  the 
country  in  which  they  are  found,  and  no  one  motive  for 
requiring  it.  The  implied  license,  therefore,  under, 
which  they  enter  can  never  be  construed  to  grant  such 
exemption. 

But  in  all  respects  difiei*ent  is  the  situation  of  a  pub- 
lic armed. ship.  She  constitutes  a  part  of  the  military 
forpe  of  her  nation ;  acts  under  the  immediate  and  di- 
rect comipand  of  the  sovereign ;  is  employed  by  him  in 
national  objects.  He  has  many  and  powerful  motives 
for  preventing  those  objects  from  being  defeated  by  the 
interference  of  a  foreign  state.  Such  interference  can- 
not  take  place  without  affecting  his  power  and  his  digni- 
ty. Tlie  implied  license  therefoi*e  under  which  such 
vessel  enters  a  friendly  port,  may  reasonably  be  con- 
strued, and  it  seemstOtthe  Court,  ought  to  be  construed, 
as  containing  an  exemption  from  the  jurisdiction  of  the 
sovereign,  within  whose  territory  she  claims  the  rites  of 
hospitality. 

Uiion  these  principles,  by  the  unanimous  consent  of 
nations,  a  foreigner  is  amenable  to  the  laws  of  the  place ; 
but  certainly  in  practice,  nations  have  not  yet  asserted 
iiieir  jurisdiction  over  the  public  armed  ships  of  a  fa- 
reign  sovereign  entering  a  port  open  for  their  vecep 
tiun. 

Bynkershoek,  a  jurist  of  great  reputation,  has.  indeed 
maintained  that  the  property  of  a  foreign  sovereign  is 
not  distinguishable  by  any  legal  exemption  frwi  the 
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property  of  an  ordinary  individual^  and  lias  quoted  se-  schoon^a 
Veral  cases  in  which  courts  have  exercised  jurisdiction       bx- 
oTcr  causes  in  which  a  foreign  soveragn  was  made  a  change 
party  defendant.  v. 

M^tADDOlv 

Without  indicating  any  opinion  on  this  question,  it  &  othehs. 
may  safely  be  aiiirmed,  that  there  is  a  manifest .distinc-  —— ^-*— - 
tion  between  the  private  property  of  the  pci-son  who 
happens  to  be  a  prince^  and  that  military  force  which 
supports  the  sovereign  power^  and  maintains  the  digni-^ 
ty  and  the  independence  of  a  nation.  A  prince^  by  ac- 
quiring private  property  in  a  foreign  country,  may  pos- 
sibly be  considered  as  subjecting  that  property  to.  the 
territorial  jurisdiction;  he  may  be  considei'ed  as  so  far 
laying  down  the  prince,  and  assuming  the  character  of  a 
private  individual ;  but  this  he  cannot  be  presumed  to 
do  with  respect  to  any  portion  of  thgt  armR^-force, 
which  upholds  his  crown,  and  the  nati^h  hex5  ehrusted 
to  govern* 

The  only  applicable  case  cited  hy  Bynkershoek,  is  that 
of  the  Spanish  ships  of  war  seized  in  Flusiiing  fur  a  debt 
due  from  the  king  of  Spain^  In  that  case,  tlue  states 
general  interposed;  and  there  is  reason  to  believe, 
from  the  manner  in  which  the  transaction  is  stated, 
that,  either  by  the  interference  of  government,  or  the  dc* 
cision  of  the  court,  the  veasels  were  released. 

inis  case- of  the  Spanish  vessels  is,  it  is  believed,  the 
only  case  furnished  by  the  history  of  the  world,  of  an 
attempt  made  by  an  individual  to  assert  a  claim  against 
a  foreign  prince,  by  seizing  the  armed  vessels  of  the  na« 
tion.  That  this  proceediag  was  at  once  arrested  by  the 
goremment,  in  a  nation  *A^hich  appears  to  have  asserted 
the  power  of  proceeding  in  the  same  manner  against  tlie 
private  property  of  the  p«*incc,  would  seem  to  furnish  no 
feeble  argument  in  support  of  the  universality  of  the 
opinion  in  favor  of  the  exemption  claimed  for  ships  of 
war#  The  distinction  made  in  our  own  laws  between 
public  and  private  ships  would  appear  to  proceed  from 
the  same  opinion. 

it  sf«ms  then  to  the  Court,  to  be  a  principle  of  public 
law,  that  national  ships  of  war,  entering  the  port  of  a 
friendly  power  open  for  their  reception*  are  to  be  consi- 
VOL.  VIL  20 
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•cH<MAfER  dered  as  exempted  by  the  consent  of  that  power  from  its 
EX'-      jurisdiction. 

CHAITGB 

V  Without  cloubty  the  sovereign  of  the  place  is  capable 

iff^VADOoir  of  destroying  this  implication*  He  may  claim  and  ex^ 
ftoTHEBS.  ercise jarisdiction.  either  by  employing  forGe,  or  by  sub- 
^— — — —  jecting  such  vessels  to  the  ordinary  tribunals.  But  un 
til  sttch  power  be  exerted  in  a  manner  not  to  be  misun- 
derstoodf  the  sovereign  cannot  be  considered  as  having 
imparted  tb  the  ordinary  tribunals  a  jurisdiction,  which 
it  would  be  a  bt-each  of  faith  to  exercise;  Those  gene- 
ral statutory  provisions  therefore  which  are  descri^ve 
of  the  ordinary  jurisdiction  of  the  judicial  tribunalSf 
which  give  an  individual  whose  property  has  been  wrest- 
ed  from  him,  a  right  to  claim  that  property  in  tiie  courts 
of  tlie  country,  in  which  it  is  found,  ongh't  ndt,  in  the 
opinion  of  this  Court,  to  be  so  construed  as  to  giver  thein 
jurisdiction  Ilia  caee^  in  which  the  sovereign  power  has 
impliedly  consfei^iMi  to  wave  its  jurisdiction. 

Tiic  arguments  ip  favor  of  this  opinion  which  have 
been  drawn  from  the  general  inability  of  the  judicial 
power  to  enforce  its  decisions  in  cases  of^this  dcscrip- 
ticinffrora  the  consideration,  that  tiie  sovereign  power 
of  the  nation  is  alone  comjietent  to  avenge  wrongs  com- 
mitted by  a  sovereign,  that  the  questions  to  which  such 
wrongs  give  birth  are  rather  questions  of  policy  than  of 
law,  that  they  are  for  diplomatic,  rather  than  legal  dis- 
cussion, are  of  great  weight,  and  merit  serious  attention. 
But  the  argument  has  already  been  drawn  to  a  length, 
whi€]i  forbids  a  particular  esaminatmn  of  these' points. 

The  principles  which  have  been  stated,  will  now  be 
applied  to  the  case  at  bar. 

In  the  present  state  of  the  evidence  and  proceedings, 
the  Exchange  must  be  considered  as  a  vessel,  which  was 
theprbperty  of  the  Libellants,  whosd  claim  is  repelled  by 
the  fact,  that  she  is  jiqw|i  national  armed  vessel,  commts- 
sipned  by,  and  in  the  service  of  ^  emperor  of  France. 
Tiie  evidence  of  this  fart  is  tiot  controverted.  But  it  is 
contended, that  it  constipates  nohar  to  an  enquiry  into 
the  validity  of  the  title,  by  which*tbe  emperor  holds  this 
vessel.  Every  person,  it  is  alleged^  who  is  entifled  to  pro- 
perty brought  within  the  jurisdiction  of  our  Courts  has  a 
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right  to  anerthk  tide  intboae  Courts,  uidess  ^cr^  be  scnaonjEM 
some  law  taking  his  case  out  of  the  general  rule.    It  ia      £x- 
therefore  said  to  bo  the  right,  and  if  it  be  the  right,  it  is  change 
the  duty  of  the  Court,  to  enquire  whether  this  title  lias        v. 
been  extinguished  by  an  act,  tlie  validity  of  which  is  re-  m^taddon 
cognized  by  national  or  municipal  law.  &  others* 

If  the  preceding  reasoning  be  correct,  the  Exchange, 
being  a  public  arm^d  ship,  in  the  service  of  a  foreign  so- 
vereign, with  whom  tlie  government  of  the  United  States 
is  at  peace,  and  having  entered  an  American  port  open 
for  her  reception,  on  the  terms  on  which  ships  Qf  war  are 
generally  permitted  to  enter  the  porta  of  a  friendly  pow- 
er, must  be  considered  as  having  come  into  the  Ame- 
rican territory,  under  an  implied  promise,  that  while 
necessarily  within  it,  and  demeaning  herself  in  a  friend- 
ly manner,  she  should  be  exempt  from  the  jurisdiction 
of  the  country. 

If  this  opinion  be  correct,  tliere  seems  to  be  a  necessi- 
ty for  admitting  that  the  fact  might  be  disclosed  to  tiie 
Court  by  the  suggestion  of  the  Attoraey  for  the  United 
States. 

I  am  directed  to  deliver  it,  as  tlie  opinion  of  the  Court, 
that  the  sentence  of  the  Circuit  Court,  reversing  the  sen- 
tence of  the  District  Court,  in  the  case  of  the  Exchange 
be  reversed,  and  tliat  of  the  District  Court,  dismissing 
the  libel,  be  affirmed. 


ARCHIBALD  FREELAND 
UERON,  LENOX  AND  COMPANY. 


lSi2. 


THIS  cause  having  been  argued  by  Windbh,  for 

by  ft  roreiipQ 


ct\e  Api)eBwitrand>.  flT  key,  (ortht  Appellees.  ^"rSTSii 


M  the  judges  being  present,  merchtnt  tp« 

.  ^^  thif  countiy  It 

DuvAXLt  JusiiUt  delivered  the  opinion  of  the  Court  Dotobjmedto 

MfoUoW:  fortw«re«. 
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ERBE-        This  case  eomcs  up  bj  appeal  from  the  decree  of  the 
LAND     Circuit  Court  for  the  District  of  VirgiBia. 

V. 

^zvLON  &      The  record  presents  the  following  state  of  facts :    A 
OTHERS,  bill  in  equity  was  filed  by  Heron,  Leiiox  and  Compiny 

^-_ against  Ai-chibald  Freeland,  the  Appellant,  in  the  Cir- 

is  deemed  an  cuit  Court  in  the  oionth  oP  December,  1798.    It  stales  / 
fe^SlS^^c  tltat  tlie  company  consisted  of  Nathaniel  Heron,  a  suh- 
burden  of     jcct  of  Great  Britain,  Samuel  I>enox,  also  a  subject  of 
•nitjQf  upon    Orcat  Britain,  and  James  Frecland  and  William  GilHii. 
pd^Jedki^ptThat  articles  of  co-partnership  between  the  said  compa- 
ct without  Ob-  ny  and  Archibald  Kreeland,  of  Virginia,  were  entered 
^^         into  on  the  15tli  of  February,  1789,  to  commence  on  the 
first  day  of  April  bllowingt.  and  to  continue  for  five 
years  unless  sooner  dissolved  by  mutual  consent    It  is 
stipulated  by  the  alleles  that  the  business  of  the  co- 
partnership should  be  managed  and  carried  on  in  the 
town  of  Manchester^  in  Virginia,  by  Archibald  Frecland, 
.  under  the  firm  of  James  Freeland.   .That  there  should 
bo  no  advance  put  on  the  goods  furnished  but  the 
charges  and  commission  in  Britain,  and  that  all  boun- 
ties, discounts  and  abatuments  which  might  be  received, 
should  be  credited^   The  Complainants  in  their  bill  fur- 
ther state  that  Archibald  Ft*eeland  had  the  sole  manage- 
.ment  of  the  affairs  of  the  company,  and  the  c&ve  and 
custody  of  the  books  and  funds. 

That  during  the  existence  of  the  co-partnership  He- 
ron, Lenox  and  Company  remitted  to  James  and  A. 
Freeland  goods,  wares  and  merchandize,  to  the  amount 
of  several  thousand  pounds  sterlingt  and  had  received 
some  payments,  but  that  a  considerable  balancD  remain*- 
ed  due  to  them  on  account  of  those  remittances:  that  J. 
and  A.  Freeland  had  been  frequently  called  on  to  ac* 
count  and  pay  the  balance  due.  That  the  firm  of  J.  and 
A,  FreelaiTd  had  been  long  since  dissolved  by  mutual 
consent;  and  that  A*  Freeland,  retaining  all  tiie  books 
and  effects  of  the  company,  had  refused  to  account  and 
pay  tlie  balance  due;  and  they  pray  relief. 

To  this  bill  A.  Freeland  filed  his  answer,  admitting  the 
co-partnership,  as  stated,  and  that  the  busineas  of  the 
concern  had  been  conducted  by  him  at  Manchester,  un- 
til the  10th  day  of  April,  1795,  when  by  contract  &e 
whole  of  the  property  of  tbe  co-partnery  was  ve^d  in 
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him  for  bis  own  use  and  benefit  vpon  the  codditions    fbee- 
therein  expressed:  and  he  insists  that  if'pon  a  fair  ^et*     land 
tlcroent  of  the  accotii|ts  between  the  Cgmplainants  ahd        v. 
him  agreeably  to  the  custom  of  mcrciiants  in  London^H^fiRoi^  & 
as  stipulated  by  the  said  contractf  lie  owes  nothinc:.         jothkbs. 

It  farther  appears'that  siiipments  of  merchandize  by 
Ueron^  Lenox  and  Company  were  made  fi'oin  time  to 
time,  during  the  first  four  years  of  tlie  concern,  amount- 
ing in  tlie  whole  to  more  than  / 19,000  sterlingy  and 
that  remittances  were  maJc  by  A.  Freeland  in,  bills  of 
exchange  and  country  produce  during  the  same  period 
to  a  large  amount;  and  that  in  the  year  1793  Ihe  part- 
nership was  dbsolved  by  mutual  consent.  A.  Freeland 
.continue^l  to  settle  and  liquidate  the  accounts  of  the 
firm  at  Manchester;  and  in  September,  1796^  wrote  a: 
letter  to  Freeland  and  Gillin,  of  which  the  following  is 
an  extract :  "Your  claim  will  be  among  the  firRt  of  my 
debts  that  is'paid — for  ihc  indulgence  I  have  met  witii, 
I  have  to  thank  ^ou,  and  mean  to  exert  myself  in  order 
to  pay  off*  tlie  whole  as  curly  as  possible/' 

During  the  pendency  of  this  suit  in  the  Circuit  Court, 
a  cross  bill  was  filed  by  A.  Freeland  against  Ileroh, 
Lenox  and  Company  for  discovery,  which  they  answer- 
ed by  denying  tlic  allegations  in  the  bill  without  dis- 
closing the  evidence  sought  fop.  No  exception,  how- 
ever, was  taken  to  the  answer. 

An  order  bad  passed  directing  an  accoimt  to  be  stated 
by  a  commissioner  appointed  for  the  purpose,  who  re- 
ported that  there  was  due  from  A.  Freeland  to  Heron  ♦ 
Lenox  and  Company  a  balance  of  one  thousand  one 
hundred  and  sixty  pounds  seventeen  shillings  and  ten 
pence  sterling,  to  which  report,  various  excci)tioi»s 
were  taken  by  the  Defendant. 

On  the  14th  of  December,  1809,  the  cause  c»me  ou 
to  be  heard  in  the  Circuit  Court  upon  the  bill,  answer 
and  exhibits  and  the  report  of  the  commissioner,  when 
it  ^nms  adjudged,  oi*dered  and  decreed  that  the  Defend- 
<int,  A.  Freeland,  pay  to  the  Plaintiffs,  Heron,  Lenox 
&  Co.  the  sum  reported  to  be  due  by  the  commissioner, 
at  certain  specified  periodSf  with  interest  from  the  first 
day  of  June»  1798^  and  costs:  and  the  cross  bill  ws^ 


tBO  SUPREME  COURT  U.  S. 

jFBEB-     diAniissed  \^ith  cost^.    From  which  decree  the  Defend- 
jLAifD      ant  iq)peal<'d 

HERoir  &      The  exceptions  taken  to  the  report  of  the  commis- 
OTHERs.  sioncr  in  the  court  below  liaTe  been  urged  on  the  part 

M         of  the  Appellant  in  this  courtf  and  may  be  comprized 

under  the  following  heads : 

1.  That  be  has  not  given  the  Defendant  credit  for  all 
the  bounties,  drawbacks  and  duties  which  were  allowed 
to  the  Complninauts  on  tiie  pui'chase  and  shipment  of 
the  goods  in  England,  wliich  he  ought  to  have  allowed 
agreeably  to  the  contract  of  co-partnei^hip. 

2.  That  the  commissioner  adopted  a  mode  of  calcu- 
lating interest  contrary  to  tlie  agreement  of  the  parties 
in  April,  1795»  and  prejudicial  to  the  Defendant 

%\  That  he  allowed  tlie  Complainants  a  cohimission 
on  the  sales  of  produce  shipped  directly  to  Cadiz^  Lis- 
bon and  other  places,  where  the  property  was  consigned 
directly  to  persons  I'eaiding  in  those  several  places^  by 
them  sold,  and  who  charged  tlie  ordinary  commission, 
and  >vho  remitted  the  proceeds  to  the  Complainants^  in 
London. 

4.  That  be  has  not  given  credit  to  the  Defendant  for 
525  hogsheads  of  tobacco. 

There  was  another  exception,  hut  as  it  was  abandon- 
ed in  the  argument  by  the  counsel,  it  /Will  not  be  no- 
ticed. 

With  respect  to  the  first,  third  and  fourth  exceptions, 
the  record  does  not  furnish  the  evidence  necessary  to 
enable  tlie  court  to  form  a  correct  decision  from  the 
facts.  The  positive  assertions  of  the  Appellant  are  de- 
nied by  the  Appellees ;  and  in  proof  botli  are  equally 
dtfcctive. 

The  Appellant  claims  a  credit  of  I  764»  10  5  sterling 
on  i^^couot  of  bounties,  drawbacks  and  discounts :  be 
has  been  allowed  upwards  of  I  SCO  stcriing,  and  the  Ap- 
pellees d«ny  that  he  is  entitled  to  more  credit  than  Is 
giivent  averring  that  more  has  not  been  received  by 
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them.    Each  insists  that  the  onu$  prdbanii  ought  to  bo    fbeIs- 
thrown  on  his  adversary^  xand 

It  b  jproper  to  observe  that  it  appears  by  the  record  ubron  &. 
that  Hei*on9  Lenox  and  Company  furnished  A.  Free-   ohtebs. 

land  with  an  account  cuii'ent  annually  for  the  four  first • 

years  of  their  transactions,  and  tliat  no  objection  was 
made  to  them.  This  circumstance,  combined  witfi  the 
promise  contained  in  A.  Fredand's  letter  of  September 
1796  to  pay  the  whole  balance  due,  affords  room  for 
the  application  of  a  rule  of  tlie  Chancery  Couil  and  of 
merchants  to  decide  the  controveray.  It  is  this :  Wiien 
one  merchant  sends  an  account  curi*ent  to  another  re- 
siding in  a  different  country,  between  wiiom  there  arc 
mutual  dealings,  and  he  keeps  it  two  years  without 
makinjg  any  objections,  it  shall  be  deemed  a  stated  ac* 
count,  and  his  silence  and  acquiescence  shall  bind  him. 
at  least  so  far  as  to  cast  the  onus  vrohandi  on  him. 

The  same  rule  is  applicable  to  the  tliird  exception. 
After  an  acquiescence  of  several  years  the  account  is 
considered  as  binding  upon  him,  as  he  has  failc<l  to 
fal«fy  the  allegations  of  the  Appellees  that  the  ship* 
ments  of  produce  to  Cadiz,  Lisbon  and  Bourdcaux  wore 
made  pursuant  to  their  orders  and  under  their  superin- 
tendance. 

He  has  failed  also  to  pi*ovc  that  he  is  entitled  to  the 
credit  insisted  on  in  liis  fouilh  exception.  To  he  enti- 
tled to  the  credit  it  is  incumbent  oni  him  to  prove  that 
the  %B  hogsheads  are  exclusive  of  the  80  hogsheads  of 
tobacco  shipped  in  tlic  Mercury.  The  record  affonls 
no  testimony  whatever. 

With  respect  to  the  second  exception,  it  is  considered 
by  this  Coui*t  tliat  the  Circuit  Court  criH>d  in  sustain- 
ing the  report  of  the  commiasioucr  as  to  the  manner  of 
stating  the  account  between  the  parties.  The  commiB- 
sioner  adoped  the  mode  established  in  Virginia,  and 
which  it  is  believed  prevails  generally  thi-oughout  the 
United  States:  but  by  tlie  written  agreement  of  the 
pai-ties  in  ApriL  179^  it  is  stipulated  that  the  interest 
shall  be  charged  agteeaMy  to  the  eu^tom  mid  mawur  of 
BdUing  aeeouflU  in  Ijmdon.  In  all  otiier  respects  the 
opinion  of  the  Circuit  Court  is  affirmed. 
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nt^E-        It  is  therefore  the  opinion  of  this  Court  that  the  de- 

LAND      cree  of  the  Circuit  Court  with  respect  to  the  second  ex- 

V.        ception  be  reversed,  and  tliat  the  cause  be  i*e{nanded  to 

UERON&  the  Circuit  Court,  in  order  that  an  account  may  be 

OTHERS,  taken  pursuant  to  the  written  agreement  of  tlie  parties — 

-^  a.«?reeably  to  the  custom  and  manner  of  settling  accounts 

in  London. 


WELCH  V.  MANDEVILLE. 


1812. 

March       SJ. 


Present..  JIU  the  judges. 


Therefiuai  ERROR  to  the  Circuit  Couil  for  the  district  of 

of  Ae  Court    Columbia,  sittinc:  at  Alexandria. 

below  tore-in*  ^ 

tUtteaeauaii 

vUeh  hM  An  action  of  covenant  was  braught  in  that  Court,  in 

dtoiiSfS  Jhe  name  of  James  Welsh,  the  Plaintiff,  but  really  for 
M  ^^ud  for  the  use  a^d  by  the  sole  orders*  of  Allen  Prior,  against 
ThenonSwa^  Maudcville  and  Jameson,  upon  a  contract  for  the  sale 
Plaintiff  nuy  of  land  to  them  by  Welch.  At  the  second  tcnn  after 
Sl^***'^  ^*^  ^®c®  judgment  had  been  entered  against  Welch  at 
JJISIfbf *a  *  the  rules,  the  Defendant,  Mandcville,  who  jilone  had 
ereditpr  who  been  taken,  produced  to  the  clerk  a  release  under  the 
llgli^ntV"  ^^  9f  ^^^A  and  an  order  fi«om  him  to  dismiss  the 
ikettuseof  the  suit;  whereupon  the  clerk  made  an  entry  09  the 
"'"  minutes  uf  the  Court,  that  the  action  was  dismissed  by 

agreement  of  tlie  parties.  Afterwards,  at  the  same  term, 
..the  attorney  who  brought  tlie  suit  in  the  name  of  Welch, 
moved  the  Court  to  re-instate  it,  and  grounded  his  motion 
iipon  his  own  affidavit  and  thtf .  papers  mentioned  there^ 
in.  The  affidavit  stated,  that  in  the  autumn  of  1799, 
Prior,  brought  to  the  attorney  S  bills  of  exchange,  drawn 
by  Welch  upon  Mandevilleand  Jameson,  for  2500  dollars 
each,  and  an  account  in  the  handwriting  qf  Mandeville, 
acknowledging  a  balance  due.  to  Welch  on  the  31st  of 
Jjffluary,  1798,  of  8707  dollars  and  9  cents*to  be  piud 
in  the  times  and  manner  therein  stated.  PHoTf  at  tJie 
same  time,  btated  that  Welch  was  indebted  to  him  and 
that  he  had  taken  those  bills  in  payment,  which  Mande- 
▼ule  and  Jameson  refused  to  accept,  saying  that  Wdcb 
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bad  deceived  them  in  the  sale  of  the  lands.  Prior  left 
the  papers  with  his  attorneyf  and  requested  him  to  take 
the  hest  measures  to  obtain  the  money  from  Mandetille 
and  Jameson ;  wlieseupon  he  brou.e^ht  two  suits  in  the 
county  Court  of  Fairfax,  in  Yirginiay  the  one  was 
a  suit  at  law  in  the  name  of  Welch  against  M.  and  J. 
founded  upon  tlicir  arknowledgincnt  of  the  balance  of 
account. — The  other  was  a  chancery  attachment*  in  the 
name  of  Prior  against  Wclc>i>  as  an  absent  debtor,  and 
charging  M.  and  J.  as  Garnishees. 

Upon  the  trial  of  the  suit  at  law,  the  Defendants  pi^^ 
duced  the  original  contract  respecting  the  sale  of  land, 
whereupon  the'  attorney,  for  Welch  suffered  a  non*suit« 
and  having  obtained  an  office  copy  of  the  contract 
brought  the  present  suit  tlicreon,  for  ihe  use  of  Prior, 
in  the  name  of  Welch,  but  without  his  directions,  wliich 
was  known  to  Mandeville.  There  had  been  no  deci- 
sion in  the  chancery  attachment  The  attorney  never 
had  any  communication  with  Welch  upon  the  subject 
of  this  suit ;  but  he  had  reason  to  believe  that  Welch 
knew  of  the  suits  in  Fairfax  county  and  did  not  inter- 
fere with  them.  The  attorney  corresponded  solely  with 
Prior  on  the  subject  of  this  suit,  who  had  directed  the 
application  of  tho  money  when  recovered.  That  the 
attorney  did  not  know  of  the  release  and  order  to  dis- 
miss tlio  suit  until  after  the  entry  was  made  on  the  min- 
utes, and  that  the  suit  had  been  dismissed  without  his 
consent  or  that  of  Prior,  who  lui<L  been  at  all  the  ex^ 
pcnse  of  the  snit.  That  ho  had  been  informed  that 
Welch  was  in  the  prison  bounds,  and  tliat  when  Prior 
put  the  papers  into  his  hands,  he  informed  him  that  it 
was  his  only  prospect  of  receiving  payment  of  tho  debt 
due  to  him  by  Welch. 

Whereupon  the  Defendant,  Mandeville,  produced 
the  affidavit  of  Welch,  stating  that  he  drew  the  bills  in 
favor  of  Prior,  merely  for  him  to  get  them  accepted,  and 
negotiate  them  for  account  of  Welch  and  aa  his  agent. 
That  Prior  never  gave  value  for  them,  and  instead  of 
beimrthe  creditor  of  Welch,  was  his  debtor.;  and  that 
he,  (Welch)  never  made  a  transfer  or  assignment  of  the 
contract  with  Mandeville  and  Jameson  to  Prior  or  any 
otiMT  person. 
VOL.VfL  91 
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WELCH       The  Defendantf  Mandeiriney  also  produced  a  paper 

19.        purporting  to  be  the  answer  of  Wdch^  to  the  chancery 

HAHOE-   attachment   in  Fairfax  county^  (bntwwhich  had  not 

yuj.E.    then  been  filed  in  the  suit)  which  contained  the  sUbstance 

..«»-,....  of  his  affidavit — and  also  a  letter  written  by  Welch  to 

Mandeville  and  Jameson^  and  sent  by  Prior  at  the  time 

he  presented  the  bills,  corroborating  the  fact  that  Prior 

was  only  his  agent  in  that  business. 

In  this  state  of  the  case  the  Court  below  continued  tiie 
motion  to  re-instate  the  cause  until  the  next  temkf  to 
give  an  opportunity  to  Prior  to  produce  evidence  6f  an 
assignment  of  the  contract  and  of  his  right  to  bring  suit 
upon  it;  at  which  term  he  produced  his  own  affidavit 
stating  4hat  Welch  was  indebted  to  him  upwards  of 
14000  dollars,  and  that  Welch  gave  him  the  3  drafts  on 
Mandeville  and  Jameson^  for  his  (Prior's)  own  use  and 
benefit,  for  and  on  account  of  a  tract  of  land  sold  to  Welch, 
and  which  Welch  sold  to  another  person.  He  produced 
also  certain  other  documents  tending  to  cori*oborate  his 
affidavit. 


But  the  Court  bdow  refused  to^  re-Instate  the  cause 
and  ordered  it  to  be  dismissed  acconling  to  the  agree- 
ment of  the  parties ;  to  wfatch  refusal  Men  Prior  took  a 
bill  of  exceptions  which  the  Court  signed. 

Upon  the  opening  of  the  case, 

MARSH/iLL,  cAiff  juftiUf  enqatred  whetiier  the  ques- 
tion, whether  a  renisal  to  re-instate  a  cause,  be  ground 
of  error,  bad  not  been  decided  by  this  Court 

E.  I.  Lee,  for  Plaintiff  in  error— «aid  that  it  had 
not  been  directly  decided. 

The  clause  of  the  act  of  Congress  which  gives  this 
Court  appellate  jurisdiction  of  causes  decid^  in  the 
Circuit  Court  for  the  district  of  Columbia,  (Laws  United 
States,  VoU  5.  p.  270.  $•  8. J  differs  from  that  clause  of 
the  general  judiciary  which  gives  this  Court  its  appel- 
late jurisdiction  in  other  cases.  The  expression  of  the 
former  clause  is  «  any  final  judgment  order  or  decree  f"" 
but  the  expression  in  the  general  law  CVoL  1.  jp.  62.  $• 
M.J  is  *\finaljttdgmeiits  and  decrees.^*  The  word  ordet^ 
muftt  mean  something  different^  from  a  judgment  or  a 
dacrae.    It  seems  peculiarly  qiplicable  to  a  final  order 
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dismissiDg  a  suit.    This  pecoliar  phraseolo^'  was  re-   welch 
iicd  upon  to  give  jurisdiction  to  this  Court  in  Uie  case        v. 
of  CuiiuB  V.  The  Georgetown  Turnpike  Company  f  C Crunch,  m  AXbB- 

VoL  6.  fk  2SS.J  VILLE. 

Swuf N«~  6bnir(u 

Tbis  case  is  within  the  principle  of  the  cases  already 
decided  by  this  Court— «uch  as  the  refusal  oftlie  Court 
below  to  grant  a  new  trial,  or  to  continue  a  cause.  To 
re-instate  a  cause,  after  it  has  been  once  legally  decided 
is  a  matter  of  mere  discretion* 

E.  I.  Leb^  in  rfpTy. 

If  the  clerk  had  dismissed  it  at  the  rules,  and  the 
Plaintiff  had  applied  to  the  Court  at  the  next  succ  eed* 
ing  term  to  re-instate  it  and  tiie  Conrt  had  refused,  it 
would  not  have  been  an  exen:ise'of  discretion,  but  deni- 
al  of  right.  It  would  have  been  error  in  law.  l.Strangef 
235,  Jhwdl  V.  Pidgeon^ 

C.  Lee,  on  the  tame  ride. 

There  is  a  difference  between  dismissing  a  canse 
without  trial  and  refusing  a  new  trial.  It  caniiot  be 
possible  that  the  Court  may  dismiss  every  suit  upon 
the  docket  and  yet  the  injured  parties  have  no  remedy ; 
which  wonid  be  the  case  if  the  dismissing  of  a  suit  be 
matter  of  discretion  which  this  Court  cannot  control. 

March  Btlu    M  the  Judgee  being  present, 

'  M ABSHAix,  CA.  Jitfticf •  The  majority  of  the  Court 
Is  of  opinion  that  the  motion  tore-instate  the  cause,  was 
an  application  to  the  discretion  of  the  Coiirt,  and  its 
rclusal  is  not  a  ground  for  a  writ  of  error. 

After  the  Court  had  delivered  this  opinion  it  became  a 
question  whether  the  writ  of  error  should  be  dismisaed, 
or  this  judgment  affirmed. 

After  consideration  of  the  case  agfdn, 

Qn  the  7tt  ^Mmhf 
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tn^K       MAB8HAXX9  Ch.  JusHetf  stated  it  to  be  the  op^iion  of 

V.        the  Court,  that  the  judgment  of  the  Court  below  should 

XANDE-   bfi  termed.    The  writ  of  error  is  to  the  judgment  gen- 

▼UXE.    erally.    l^e  refusal  to  re-instate  the  cause  bein^  no  er- 

'— — ror  in  law,  the  Court  can  see  no  error  in  the  principal 

judgment. 

Jiidgnunt  termed. 


181%. 

March       fid. 


MARST£LLER  AND  OTHERS  v.  M<CLEAIii. 


PresenL..Ml  the  judges. 


-    _.    .  ERROR  to  the  Circuit  Court  for  the  District  of 

M£^e.ColmDbi.- 

of  the  sUtute 

^^ItiS^V     "^^^  ^^  *"  ^^^^^  ^^  trespass  for  mesne  profits  after 
^oint  leiianu,  a  recovery  in  ejectment  by  the  present  Plaintiffs  against 
tt)"th(w^^  the  present  Defendant,  who  pleaded  the  statute  of  limi- 
mii  the^iaia- tationsy  to  which  the  Plaintiffs  replied,  in  substance, 
^i*  ^t*\ .^"-  tbat  Christiana,  the  wife  of  one  of  the  Plaintiffs,  and 
to^disabii.ry  Elizabeth,  the  wife  of  another  of  the  Plaintiffs,  in  whose 
rights  they  sue,  «  wci«e  femes  covert  when  the  cause 
f<  of  action  accrued,   and  have  ever  since  continued 
<<  femes  covert*' — «  and  « that  Kitty  Uunier,**  one  of  the 
<<  Plaintiffs  *f.wcLs  a  feme  coroert,*^  and  that  the  other 
Fl  'ntiffs,  in  whoso  right  the  suit  was  brought,  were 
infants  at  the  time  the  cause  of  action  accrued,  and  also 
at  tlie  commencement  of  the  action.    To  this  replica- . 
tion  there  was  a  general  demurrer  and  joinder,  on 
which  the  court  below  rendered  judgment  for  the  De- 
fendant, 

C  SIMMS  and  R.  I.  Tjltlok,  for  the  Pefendant  in 
error,  contended, 

1.  That  iH  replication  was  bad,  because  it  did  not 
^how  that  aij  the  Plaintiffs  were  entitled  to  sue,  not- 
withstanding tl|e  statute  of  limitations.  It  did  not  state 
tbat  Kitty  Hunter  continued  a  feme  covert  until  less 
than  five  years  ptxt  before  ^  qommenceoieQt  of  tbe 
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suit    If  her  disability  of  covertui*e  ^as  removed  five  marsiIu^ 
yt^ara  before  bringing  the  action,  she  was  barred  by  tlie    ijgR^  - 
statute;  and  the  replication,  being  joints  if  bad  ais  to   otuebs 
one,  is  bad  as  to  all.  v* 

,      M<C|J£Xjf. 

3.  That  upon  a  demurrer  the  court  will  give  judgment  — — — — . 
against  that  party  who  commits  tlie  first  fault  in  plead- 
ing. The  declaration  states  all  the  material  allegations 
under  a  /<  whereas*' — a  qiiod  cum.  It  is  all  recital^ 
which  is  fatal  upou  a  general  demurrer,  or  upon  a  mo- 
,tion  in  arrest  of  judgment. 

The  courts  of  Virginia  follow  the  practice  of  the 
king's  bench  in  England,  where  this  exception  has  been 
always  held  good.  1  8tr.  621,  Jimyonv.  Shore.  2  lien^' 
and  Mim.  595— ^ord.  v.  Dishmaru  3  £fen.  aiid  Miru  13i. 
Mwre^s  Mmu  v.  Daiiney-^^  271,  Lomax  v.  Ford.  4 
Men.  and  Men.  277.  8ym  v.  Qriffith, 

^.  I.  Lbe,  c&nJtrOm 

The  objection  to  the  declaration  is  only  an  objection 
to  farm.  The  statue  of  jeofails  in  Virginia  does  not 
justify  the  cases  cited  from  the  Court  of  Appeals.  Upon 
a  demurrer  to  the  replication  the  Defendant  cannot 
take  adyantaj3:e  of  an  error  in  the  declaration. 

As  to  the  objection  that  the  replication  does  not  state 
that.  Kitty  Hunter  continued  a  feme  sole,  it  is  sufiicient 
for  us  if  we  show  that  some  of  the  Plaintiffs  are  not 
barred  by  the  statute.  Those  wl'io  were  under  a  disa- 
bility are  not  to  be  prejudiced  by  tlie  negligence  of. 
those  who  were  not  disabled.  Joint  tenants  caimot  sue 
severally,  they  must  join.  1  Tidd.  Frac.  7.  1  Sanders 
291.  JVbte  4,  Cobel  v.  Vaughan,  2  W.  BU  1077.  If  the 
plea  lis  bad  as  to  som»  of  the  Plaintiffs  it  is  bad  as  to 
all.    2  Sand.  49,  50.  1  Sand.  28. 

Tatxob,  in  reply. 

The  case  of  Perry  v.  Jackson^  4  T.  H.  516,  was  the 
first  in  which  it  wa^  decided  that  the  statute  runs 
against  all  the  joint  Plai)itiffs  if  any  of  tiiem  were  free 
from  disability.  In  that  pase  it  was  replied  to  the  plea 
of  limitations,  that  one  of  the  Plsiintifis  wa9  beyond 
aeaiff  and  the  r^pUcatioi)  w«8  adjudged  l)|id« 
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MAnsTEx-     E.  I.  Lee.    The  declaration  states  that  some  of  the 

ixR  &     Plaiiitifis  are  infants^  the  plea  tras  no  bar  to  those 

OTHERS    Plaiotifis.    In  the  rase  of  Pen^  v.  Jackson  the  Plain- 

V.        tiffs  ivcre  partners  in  trade*    It  was  a  voluntary  asso- 

MACLEAN,  ciation—- but  hei'e  the  Plaintiffs  arc  joined  by  act  of  la«\\ 

Jiarch  iBth:..M  the  judges  being  .present, 

Stort>  J:  delivered  the  opinion  of  the  court  as  follows  *. 

llie  Plaintiffs  in  error  brought  an  action  of  ti-espass 
quare  clansum  fregit^io  which  the  Defendant  in  error 
pleaded  the  statute  of.  limitations.  The  replication  in 
substance  states  that,  at  the  time  when  the  cause  of  ac- 
tion accrued,  Ctiristiana,  wife  of  one  of  the  Plaintiffst 
and  Elizabeth,  wife  of  another  of  the  Plaintiffs,  <<  wei*e 
«<  feme  coverts,  and  ever  since  have  continued  feme 
"  covei-ts" — and  "  that  UStty  Hnnter,^*  one  of  the  Plain* 
tiffs,  «  was  a  feme  covert;**  and  that  the  other  Plain- 
tiffs in  whose  right  the  suit  was  bi  ought,  at  the  time 
wlien  the  action  accrued,  and  also  at  the  commencement 
of  the  suit,  were  infants.  To  this  replication  tliorc  is  a 
general  demurrer  and  joinder  on  which  the  cuuil.  below 
gave  judgment  for  the  Defendant. 

It  is  contended  by  the  Defendant  that  thi9  replication 
is-  insufficient,  inasmuch  as  it  does  not  allege  that  Kitty 
Hunter  continued  a  feme  covert  until  within  five  years, 
the  time  prescribed  by  the  statute  of  limitations  for  the 
pursuit  of  this  remedy.  And  it  is  further  contended, 
that,  even  if  the  replication  be  good,  yet  the  Plaintiffs 
ought  not  to  recover,  because  the  declaration  charges 
the  trespass  by  way  of  recital — «<  foi'  that  ivhtreas  tlie 
Defendant  with  force  and  anns,''  &c.,  and  not  by  posi- 
tive and  direct  allegations  as  the  law  requires.  On  this 
last  exception  the  court  do  not  intend  to  give  any  opi- 
nion I  btit  unle^  the  point  were  fully  settled  by  autho- 
rity, they  would  feel  little  inclination  to  sustain  an  ob- 
jection which  would  seem  directed  more  to  the  form 
than  the  merits  of  the  action. 

The  objection  to  the  replication  deserves  more^  con- 
sideration. It  is  certainly  a  rule  of  pleading  that  a  re- 
plication should  of  itself  contain  a  fuU  and  complete,  an- 
swer to  the  bar,  and  tibat  a  joint  plea  wUch  is.  badf  af- 
fects with  its  conseqnepces  aU  the  partiM  J|0iiiiiif  in  it' 
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la  the  preseot  case  it  may  be  trae  tbat  Kitty  Hunter  m%jk5  rax 
was  a  fenie  coveH  at  the  time  when  the  action  accrued;     L£K  & 
and  yet  it  may  be  equally  true  that  five  years  have        'v-    ' 
elapsed  since  the  disakility  was  removed.   It  was  there-  m'clean. 

fore  iflcambent  on  the  Plaintiffs,  not  barely  to  shew  a 

coverture,  but,  by  a  proper  averment,  to  shew  its  con- 
tinuance to  a  time  within  which  it  would  have  been  a 
perfect  avoidance  of  the  bar.  Tiie  objection  then  would 
have  been  fatal  in  a  several  action  brought  by  Kitty 
Hunter. 

But  it  is  said  that  tUough  the  replicatio'n  be  bad  as 
to  one  of  the  Plaintiffs,  yet  1*^^  can  only  bar  her:  that 
the  infancy  or  coverture  of  the  otlicr  Plaintiffs  entitles 
them  to  a  recovery  in  this  action  for  the  injury  done /to 
them;  and  tliat,  as  parceners  and  tenants  in  common 
are  compellable  to  join  in  actions  of  this  nature,  it 
would  be  hard  to  affect  them  with  the  disability  of  a 
co-tenant. 

It  seemS|  however,  to  be  a  settled  rule  that  all  the 
Plaintiffs  in  a  snit  must  be  competent  to  sue,  otherwise 
the  action  cannot  be  supported :  and  the  case  of  Peh^f 
T.  Jackson,  dUdfrom  4,  Term  ReportSf  516,  decides  that 
a  plea  of  the  statute  of  limitations,  which  is  good  as  to 
one  partner,  bars  them  both  in  a  ioint  action.  When 
once  the  statute  runs  against  one  of  two  parties  entitled 
to  a  joint  action,  it  operates  as  a  bar  to  such  joint  action. 

It  is  therefore  tlie  opinion  of  the  Court  that  as  this 
answer  to  the  objection  fails,  the  replication  must  be 
adjudged  insufficient,  and  of  course  the  bar  must  pre- 
vaU. 

Judgment  affirmed. 


WELCH  V.  LINDO. 


1812. 

Mareb.      Sd* 


Fre9enL...M  the  Judges. 


ERROR  to  the  Circiflt  Court  for  the  District  of  The  l«», 
Columblaf  sitting  at  Alexandria.  ftrpfMooofs 
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ITELCH  Welch  brought  an  action  of  asmmpstt  against  Lindo, 
Tj,         upon  his  indorsement  of  a  promisory  note.    The  de- 

xiNDO*    claratfon  contained  two  counts.    The  Ist  count  stated, 

:.  that  one  John^Ktrchtval,  on  the  25th'  of  August^  1796, 

promisoiy  made  and  delivered  a  promisory  note  to  Lindo,  payable  to 
dSLe^tho"  ^^^  oi'der  on  demand,  for  246  dollars,  for  valued  rc- 
Imdindortcd  ceived.  That  Lindo,  on  the  a*th  of  January,  1800,  in- 
it  to  another,  dopsed  it  to  Welch  (the  Plaintiff,)  in  these  words,  viz  •. 

«v?dtn™'^rfh!! "  -P^y  ^*«  ^^f^^  ^  ^^'^^  ^^^f  ^  ^der,  witheiU  aw 

right  of  Mtion  **  rccourse  Tvhotever  on — *ff.  Lindo,''    That  on  the  SOth 

J^^  Jrith-'  ^^  ^P"''  *^^^»  Welch  assigned  the  note  to  a  certain  Wil- 

out  a  re-ta^ '    ^tom  Hodgsett,  by  writing  on  the  back  thereof,  the  fol- 

aiRnmentor    lowing  words,  viz :    *rl  osstgn  the  within  to   ff^ilUani 

theliart  hXr.  ^odgsettf''  and  signed  his  name  thereto,  and  delivered 

«ee.  An  ill-    it  to  Hodgsett.  *  That  Kercheval  failed  to  pay  the  mo- 

^^^ISS^re-  ^^y  to  Hodgsett  on  demand,  whereupon,  Hodgsett,  as 

course,"  h  not  a«?signee  of  the  note,  brought  suit  against  Kercheval, 

ttwt^^'Lf     ^'^^  mak^r  thereof,  in  the  Circuit  Court  of  Woodford 

tod  rec«T«i    County,  in  the  State  of  Kentucky ;  in  which  suit  Kcr- 

by  ^^^f"^-   chcval,  p'eaded  that  he  had  paid  the  debt  to  Lindo ;  upon 

5'th^indor!^  which  plea,  issue  was  joined,  and  the  iury  found  a  ge- 

•ee,  ncral  verdict  thereupon,  for  the  Defendant,  Kercheval, 

upon  which  the  Court  rendered  a  judgment,  which  still 

r^mrins  in  full  force ;  by  reason  of  which  premises  the 

(Plaintiff,  Welch,)  herame  liable  to  pay  to  Hodgsett  tlie 

il^6  dollars,  with  interest,  from  the  time  the  suit  was 

brought,  (viz:  the  11th  of  June,  180S,)  until  the  2d  of 

November,  180^,   the  time  when  'he  paid  the  same  to 

Hodgsett.  and  the  costs  of  that  suit,  amounting  to  11 

dollai's  and  72  cents^  and  did  pay  the  same ;  of  all 

which  premises,  the  Defendant  had  notice,  and  by  reason 

whercbf,  he  became  liable  to  pay  t]ie  said  246  dollars, 

with  interest  on  the  samc^  and  the  said  11  dollars  and  72 

cents,  being tlie  costs  as  aforesaid;  and  being  so  liable, 

the  Defendant,  in  consideration  thereof,  afterwards^  &c. 

undertook,  &c.  to  pay  the  same  sum  to  the  t^laintifT,  &c. 

The  2d  Count  was  for  money  had  and  received,  to  the 
Plaintiffs  use 

Upon  the  issue  of  non  assiimpsitf  there  w&s  a  verdict  in 
the  Court  below,  for  the  Plaintiff,  on  the  first  count,  and 
for; the  Defendant,  on  the  second  count,  but  the  judg- 
ment on  tbe  first  count  was  aroestedf  and  judgment  wa^ 
entered  for  ^e  Defendant. 
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Upon  the  trials  the  Plaintiff  took  a  bUl  of  exceptionsy    wsmb 
which  stated^  that  he  offered  in  evidence^  a  duiy  authen-        t. 
ticated  cojiy  of  the  record  of  the  Circuit  Court  of  Tfood-    lAliDO. 

ford  county^  in  the  «uit  of  Hodj^ett  against'  Kerche-  ■ 

valf  which  was  inserted  in  the  bill  of  exceptions ;  and 
produced  the  originaFpromiBory  note^  with  its  indorse- 
ments^  and  proved  the  hand  writing  of  the  Defendant^ 
UmdOf  to  his  indoi'sement^  and  offered  no  oMer  evidence  ; 
whereupon  the  Defendant's  counsel,  prayed  the  Court  to 
instruct  the  jury » that  the  evidence  so  offered  and  pro- 
duced^  is  not  of  itself  competent  to  enable  the  Haintiff  to 
retain  his  action ;  and  the  Court  decided,  that  it  was 
not  competent  to  enable  the  Plaintiff  to  recover  upon  the 
second  count,  but  the  judges  were  divided  in  opinion^ 
whether  the  same  was  competent  to  support  the  first 
count;  and  therefore  refused  to  give  the  instruction  as 
prayed.  To  the  opinion,  that  the  evidence  was  not  com- 
petent to  support  the  action  upon  the  count  for  money 
had  and  received,  the  Fiaintiffexcepted* 

The  motion  in  arrest  of  judgment,  was  groutided  upon 
the  general  insufficiency  of  the  first  count 

£•  !•  hBEf/or  Plaintiff  in  Brr6r. 

Ist.  There  was  sufficient  evidence  prima  faeiif  to  sup- 
port the  count,  for  money  had  and  received. 

The  indorsement  of  the  note,  was  evidence  of  money 
had  luid  received,  and  the  record  shewed,  that  the  con- 
sideration for  which  it  was  received  had  failed :  And 
where  a  man  pays  money  Upon  a  consideration  which 
fails,  he  may  recover  it  back  by  the  action  for  moHdj 
had  and  received.—-!.  Esp.  JV:  P.  3  ^  4k-»JDoi^-  fiMU 
CkiUy  190,  1^,  124^,  iSB.^-'-a.  Cranelh  Si8^-^2.  Bwrr, 
12:26.«— 1.  Johnson,  590,  Qreen  v.  Hart^^^'JSt*  Johns^nh  62» 
Ku9sa  V.  BalU—9.  Burr,  lOOfi,  1008, 1010,  iOll. 

2.  The  first  count  shews  n  good  cause  of  action.  It 
Wis  not  necessary  to  aver  fraud  ;~but  if  it  was,  the  want 
of  snfh  an  averment  is  cured  by  the  verdict  j  for  a  verdiet 
Wp9  e^ery  tiling  which,  is  necessary  to  he  proved  npua 
the  trialf  and  wittiout  proof  of  which,  no  Yerdict  ought 
to  have  been  givea^for  the  Plaintiff.  CarthaOj  389^1 
10.  Msd.  3Q0.^S»  Pin.^.  396.  fW.  a.J  and  (IT.  bj 
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WHLCH       SwAir  k  J0HS89  cantra- 

V. 

iriVDO.  1.  The  evidence  was  insuffictent  even  if  it  had  been  a 
..■■■'  common  indQrsenftent — ^The  note  having  been asaigped 
by  the  Plaintifl;  to  Hodgsett,  it  did  not  appear  but  that 
the  right  of  actipn  was  stiil  in  ihe  latter — but  Lindo^ 
having  expressly  stipulated  in  his  indorsement^  that  be 
would  not  be  lisAle^  CMinot  be  made  liable  by  an  implied 
assumpsit* 

3.  The  first  count  was  bad  because^  ist.  it  did  not 
aver  any  consideration  for  the  indorsement — ^2d.  The 
Dcfenda^  expressly  excluded  his  liability. — 3d.  No 
fraud  is  averred— and  4,ih,  there  was  no  averment  of  a 
re-assignment  of  the  note. 

K.  L  Le^,^  in  reply. 

The  possession  of  the  note  by  the  Plaintiff^  was  evi- 
dence^  that  he  had  rc-pnid  the  money  to  Hodgsett — A 
Te*assigument  of  the  note  would  have  made  Welch  a 
remote -assignee^  and  he  could  not  have  maintained  a 
suit  at  law  against  Lindo.  Lindo,  by  implication^  war- 
ranted diat  the  money  was  due  from  KerchevaU  us 
every  vendor  warrants  his  title.  The  record  between 
Hodgsett  and  Kelrcheval»  shows  fraud  in  Lindo. 

March  9tlu...M  iht  judges  being  present, 

MARSHAIX5  CA.  J.  Delivered  the  following  opinion  of 
tlie  Court : 

This  was  an  action  brought  by  the  Plaintiff  against 
die  Defendant^  in  the  Circuit  Court  for  the  county  of 
Alexandria*  The  declaration  contained  two  c«unts. 
Tt^e  first  was  special,  and  the  second  for  money  had 
and  received,  by  the  Defendant  to  the  Plaintiff's  use. 

At  the  trial  of  the  cause*  the  Pliuntiff  gin'6  in  evi- 
dence*  the  record  of  the  proceedings  in  a  Court  in  tbe 
state  of  Kentucky!  in  a  cause  in  which  William  Hodg- 
sett**  assignee  of  James  Welch,  who  was  assignee  of 
Abraham  Lindo  was  Plaintiff,  and  John  Kercheval  wm 
Defehdant  This  suit  was  instituted  on  a  Jiromisiry 
W^    The  Defendant  pleaded  payment  to  Lfndo.    I« 
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•oe  was  joined  on  this  pka»  and  a  ▼erdict  was  fo^itf    wBLca 
for  the  Defendant    The  Plaintifi;  also  produced  the       t. 
original  note  with  the  indoroements  thereon,  the  last  of  liicdo. 
which  was  an  assignment  made  by  him  to  Hod^sett.       .— ._^ 


On  the  prayer  of  the  Defendant,  the  Goart  decided 
that  this  evidence  waj  not,  in  itself,  sufl&cient  to  support 
.   the  action  on  the  second  count,  and  to  this  opinion  the 
counsel,  for  the  Plaintiff  excepted. 

The  testimony  offered  by  the  Plaintiff,  was  certainly 
incompetent  of  itself  to  prove  that  tiie  Defendant  h»4 
received  money  to  his  use.  The  mere  possession  of  a 
note  which  he  had  assigned  to  another  could  not,  WhUe 
that  assignment  remained,  be  evidence  that  the  note  was 
his  property.  Some  re-assignment  or  receipt  from  the 
last  assignee  was  necessary  whUe  tlie  indoraements  re- 
mained to  prove  tliat  the  title  against  the  piior  indoi*ser' 
was  in  him,  and  ihat  hehad  paid  a  sum  of  money 
wjiich  gave  him  a  claim  on  that  indorser.  And  if  the 
record  c€the  state  of  Kentucky  could  prove  that  Lindo 
had  received  the  money  due  upon  the  note,  it  would  not 
prove  that  he  h^d  received  it  to  the  use  of  the  Plaintiff. 
Nor,  under  this  indorsement,  which  is  an  assignment  of 
the  note  without  expressing  yalue  raceiyed,  fuid  that, 
too,  without  i*ecourse  against  the  assignor,  can  it  be 
fairly  inferred  that  the  nominal  value  of  the  note  was 
actually  paid. 

There  i^  then,  no  error  in  the  direction  given  by  the 
Cimuit  Court. 

On  the  first  count,  there  was  a  verdict  for  the  Plain«« 
tiff,  but  judgment  was^turrestedf  because  that  count  was 
jnsuflScient  in  law. 

This  ccomt  states,  thal^  a  promisoiy  note  was  made 
by  John  Kercheval,  payable  to  Abraliam  Lindo — ^that 
I^do  indorsed  that  note  to  the  Plaintiff,  in  tbBse  wohls, 
'^  pay  the  within  to  lames  Welch,  or  order,  without  any 
recount  whatever  on  A.  Lindo.'*— That  the  Plaintiff  in? 
dflfied  the  said  note  to  William  Hodgsett,  who  insti- 
tuted a  «ttit  thereon,  in  which  the  said  Kercheval  plead- 
ed^ that  be  had  paid  the  debt  to  Abraham  Lindo.  A 
vsardict  waA  fbnnd  for.  the  DefiNidant»  on  wliicb  a  judg- 


«4  supREMiB  eouBT  v:6: 

foiMit  -wU  reftdei^ed,  wMeh  raaiaiiis  in  ftill  fttc«^  Hf 
these  (HTocimlinn,  the  PlaintUr  became  llid>le  to'pay  the 
said  fiodgsett  flie  amount  of  the  saitf  note  iaoA  costs  of 
suit,  winch  he  had  actually  paid.  The  declanttion  then 
proceeds  to  state,  that,  by  reason  of  the  premisesiL  the 
Def<9ndant9  Abraliam  Lindd/ became  liable  to  pajr  the 
riaintifi;  the  amount  of  the  said  note  and  costs  of  ^alt, 
and,  beugso  liable,  he  assumed,  &c. 

Under  the  mere  assignment  from  Undo  to  Welch,  it 
is  clear,  that  this  suit  i^  not  sustainable;  becanse  it  is  a 
part  otthe  contract,  that  Lihdo  shall  no*  be  liable  Mdel^ 
his  indorsemebt  The  count  is  also  defecQire,  in  not 
Statine  that  the  indorsemeut  was  made  our  Ik  t^aMn 
consideration,  and  also  in  not  averring  that  Lind6  haS 
actually  received  the  money  for  which  the  note  wa« 
given. 

These  are  snbstantiai  faults,  which  are  not  cnrsd  tv 
i  terdict  The  declaration  presents  a  case  in  w|ridf 
tbsr^was  noi  liability  on  the  part  of  the  Defendant  tp 
the  l^laintiff,  which  can  sustain  the  assumpsit  found  by 
(lieteiiilct 

There  is  no  error,  and  the  judgment  is  afHrpied; 


1812,       '^^^  6TATE  OF  NEW  JERSEY  v,  WILSON. 


AVMOMOfe  ^  TOI8  case  was  submitted  to  this  C^urt,  upon  • 
jsCbtArins  ftfttement  of  facts,  without  ar^^ument. 

•hou*7bepar.  ^bfch  Sd.^.M  the  Judge8  being  prestni, 

chated  for  die 

S^S.*?*"*  ^  MarshIu,  Oft,  Justice,  delivered  the  opinion  of  the 
^,  be  Kii^t  Court  as  follows : 

«mtniet,    *       TWs  is  a  Writ  of  error  to  a  judgment  rendei^  ill 

t^t^^L  "f.9T^  J?f  '^'  "^^^  "^  *'»«  «*»*e  «f  New  Jeraey,  lit 
S'^rX  w>^*^J*  *>*«  WainHfls  aUege  they  are  deprived  of  a>irbt 
tpfcni  i^bia.  secured  to  them  by  the  constitution  of  me  United  Stafai, 
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The"  case  li^pem  to  be  this.  statb  of 

K.  JBB8EV 

The  remttAtft  of  the  tribe  of  Delaware  Indians^  pre-        v. 
vious  to  the  SOtfi  February,  ±7bS,  had  claims  to  a  con«  wiLsoir* 

Biderable  portion  of  lands  in  New  Jersey,  to  extinguish ....^ 

which  became  an  object  with  the  government  and  pro-  tive  aet  Such 
prietora  nnd^  the  conveyance  from  King  Charles  2d,  ^^!^^ 
to  the  Duke  of  York.  For  this  purpose  a  convention  was  ander  that 
held  in  February,  1768,  between  the  Indians  and  com- ^JJJ*^^^ 
missioners  appointed  by  the  government  of  New  Jersey;  {he  Oiut«d 
at  which  the  Indians  agreed  to  specify  particularly  the  ^^^^'^^ 
lands  which  they  claimed ;  release  tlieir  claim  to  all  £^fr^ 
others;  and  to  appoint  certain  chiefs  to  treat  with  com-puwis  ao^ 
missioners  on  the  part  of  the  government  fur  the  final  Jje  |£^^ 
extmguishment  of  their  whole  claim.  oreonttS^ 

On  the  9th  of  August,  1758,  the  Indian  deputies  me€ 
the  commissioners  and  delivered  to  them  a  proposi- 
tion reduced  to  writing — ^the  basis  of  which  was,  that 
the  government  should  purchase  a  tract  of  land  on  which 
they  might  rescde-«4n  consideration  of  which  they 
would  release  their  claim  to  all  other  lands  in  New  Jer* 
sey  south  of  the  river  Sariton. 

This  proposition  appears  to  haVe  been  assented  to 
by  the  commissioners ;  and  the  legislature  on  the  12th 
of  August,  1758,  passed  an  act  to  give  effect  to  this 
agreement 

This  act,  among  other  provisions,  authorizes  the 
purchase  of  lands  for  the  Indians,  restrains  them  from 
granting  leases  or  making  sales,  and  enacts  <<  that  the 
<<  lands  to  be  purchased  for  the  Indians  aforesaid  shall 
«^not  hereafter  be  subject  to  any  t5ix,  any  law  usage  or 
«'  custom  to  the  contrary  thereof,  in  any  wise  notwith- 
w  standing/' 

In  virtue  of  this  act,  the  convention  with  the  Indians 
was  executed.  Lands  were  purchased  and  conveyed  to 
trustees  for  their  use,  and  the  Indians  i-deased  their 
claim  to  the  south  part  of  New  Jersey. 

Tho  Indians  continued  in  peaceable  possession  of  tlie 
lands  thus  conveyed  to  them  until  some  time  in  the  year 
180if  when,  hating  become  desirous  of  migrating  froM 
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STATE  OF  the  state  of  Mew  Jei«s*»y,  and  of  joining  their  brethren  at 
n.  JTERSB  Y  Stockbridge,  in  the  state  of  New  York,  they  applied  for, 
V.        and  obt^iined  an  act  of  the  legislature  of  NeW  Jersey, 
W1LS017.    autliorizing  a  sale  of  their  land  in  that  state. 

Thi9  act  contains  no  expression  in  anj  manner  res- 
pecting  tho.privilege  of  exemption  from  taxation  which 
was  annexed  to  those  lands  by  the  art,  under  which 
they  were  purchased  and  settled  on  the  Indians. 

In  1803,  the  commissioners  under  the  last  recited  act 
Isold,  and  conveyed  the  lands  to  tlie  Plaintiffs,  George 
Painter  and  otlicrs. 

In  October,  1804,  tiie  legislature  passed  an  act  re-' 
pealing  that  section  of  the  act  of  August,  1758,  which 
exempts  the  lands  therein  mentioned  from  taxes.  The 
lands  wei^  then  assessed,  and  the  taxes  demanded.  The 
Plainiilfs  thinking  themseivs  injured  by  this  assessment, 
brought  the  case  before  the  Courts  in  the  manner  pre- 
scribed by  the  laws  of  Mew  Jersey,  and  in  the  highest 
Court  of  the  state,  the  validity  of  the  repealing  act  was 
aftirmcd  and  the  land  declared  liable  to  taxation.  The 
cause  is  brouglit  into  this  Court  by  writ  of  error,  and 
the  question  here  to  be  decided  is,  does  the  act  of  i8M 
violate  the  constitution  of  the  United  States. 

Tlie  constitution  of  the  United  States  declares  that  no 
state  shall  **  pass  any  bill  of  attainder,  eoc  post  facto  law, 
or  law  impairing  the  obligation  of  contracts.'* 

In  the  case  of  Fletdtcp  v.  Peck,  it  was  decided  in  this 
Court  on  solemn  argument  and  much  deliberation^  that 
this  provision  of  the  constitution' extends  to  contractato 
which  a  state  is  a  party,  as  well  as  to  contracts  between 
individuals.  The  question  then  is  narrowed  to  the  en- 
quiry wiiether  in  the  case  stated,  a  contract  existed 
and  whether  thatc<mtract  is  viols^ted'by  theactqflSO^. 

Every  i^quisite  to  the  formation  of  a  contract  is Yoand 
in  the'  proceedings  between  the  then  colonv  of  Hew- 
Jersey  and  the  Indians.  The  subject  was  a  purchlMe 
on  the  part  of  the  gQvernment  of  extensive  clainoni  of 
tliA  Indians,  the  extin^aishment  of  which  would  qnie( 
i^titljftto  a  large  jMiiioB  dfiLfe^  province.  A  pl^pa^ 
sition  to  ihi»  effect  U  madej  the  tgrow  Btiy ulated^  the 
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consideration  agreed  upon^  which  is  atract  of  land  with  statb  of 
the  privilege  of  exemption  from  taxation ;  and  then  in  n.  jbrsbt 
consideration  of  the  arrangement  previously  made,  one        v. 
of  which  this  act  of  assembly  is  stated  to  be»  the  Indians   wiLsoir. 
execute  their  deed  of  cession.    This  is  certftinly  a  con-  — ^p-j— — 
tract  clothed  in  forms  of  unusual  solemnity.    The  priv- 
ilege^ though  for  the  benefit  of  the  Indians,  is  annexed^ 
by  the  terms  which  create  it,  to  the  land  itself,  not  to 
their  persons*    It  is  for  their  advantage  tn&t  it  should 
,be  annexed  to  the  land,  because,  in  the  event  of  a  sale^ 
on  which  alone  the  question  could  become  material,  the 
value  would  be  enhanced  bv  it. 

It  is  not  doubted  but  that  the  state  of  New  Jersey 
:night  have  insisted  on  a  surrender  of  this  privilege  as 
the  sole  condition  on  which  a  sale  of  the  propeHy  should 
be  allowed.  But  this  co^idition  has  not  been  insisted 
on.  The  land  has  been  sold,  with  the  assent  of  the 
state,  with  all  its  privileges  and  immuidties.  The  pur- 
chaser  succeeds,  with  the  assent  of  the  state,  to  dil  the 
rights  of  the  Indians.  He  stands,  with  i-espect  to  this 
land,  in  their  place  and  claims  the  benefit  d  their  con- 
tract. Tills  contract  is  certainly  impaired  by  a  law 
which  would  annul  this  essential  part  of  it. 

Judgment  ojtlie  Court 

Tliis'can^  came  on  to  be  heard  on  tiie  transcript  of 
the  record  of  the  wi'it  of  error  of  tFie  state  of  New  Jer- 
sey, and  was  argund  by  counsel  on  the  part  of  the  Plain- 
tilfs  in  errof :  on  consideration  whereof,  it  n  the  opin- 
ion of  the  Court,  that  there  is  error  in  the  judgment  of 
the  said  Court  of  errors  in  this,  that  the  judgment  of 
the  said  Court  is  founded  on  an  act  passed  by  the  legis* 
lature  of  the  state  of  New  Jersey,  in  December,  1804^ 
entitled  <«  An  act  to  repeal  part  of  an  lict  respecting 
lands  purchased  for  the  Indians ;''  which  act,  in  the 
opinion  of  this  Court*  is  itepugnant  to  *the  constitution 
of  the  United  States,  in  as  much  as  it  impairs  the  obli- 
gation of  a  contract,  and  is,  on  that  account,  void.  It 
is  therefore  conside^d  by  the  Court,  that  the  said  judg- 
ment be  reversed,  and  annulled,  and  that  the  cause  be 
remanded  to  the  s^id  Court  of  errors,  that  judgment 
may  be  rendered  therein  annulling  the  assessment  in 
tte  proeeedings  mentioned,  so  far  as  the  same  may  res- 
pect the  land  |n  the  said  proceedings  abo  mentioned. 
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iSiS.  RING  V.  RIDDLE. 


March       dd. 


fre9tfiL..JWl  the  Judges. 

ERROR  to  tlie  Circuit  Court  for  tlie  District  of 
tJd^}^  Columbia,  sitting  at  Alexandria. 

evUeiiofe  to 

Sftfi^IutSte  J^*^  brouriit  ao  action  of  assumpsit  in  the  court 
oTiiiiiitsUont.  below  againiit  King.  The  declaration  contained  a  «• 
A^^[«^ar8«  neral  count  for  money  paid»  laid  out  and  expended  07 
^t  tew'^the  Plaintiff  for  the  use  of  the  Defenda^nt^andaspQciat 
the  Diitrict  of  count  which  stated  that  the  Defendant  in  the  year  1798 
w?'5?*to  an  ^^^^S  taken  in  execution  upon  judgments  of  t|ie  countjr 
Court  of  Fairfax  at  the  suit  of  Fosters  and  May,  gave 
a  prison-Uounds-bond»  with  sureties*  whica  bond  he  for* 
feited,  and  judgment  was.  obtained  against  liis  sureties 
That  the  Plaintiff  (who  was  not  bound  in  the  bond)  did 
afterwards*  at  the  request,  of  the  Defendantf  advance^ 
settle  and  pay  the  one  sixth  part  of  the  judgme^tt 
amounting  to  350  dollars  and  52  cents,  and  that  the 
Defcnd^t  in  consideration  thereof  undertookf  &c. 

The  Defendant  pleaded  non  assumpsit,  and  iton  as* 
sumpsit  if^ra  quinque  annos,  ^c.  upon  which*  isanes- 
were  joined;  and  upon  the  trial  the  Defendant  took  a 
bill  of  exceptions  to  the  refusal  of  the  court  to  instruct 
the  jury  that  tlie  evidence  was  not  sufficient  in  law  to 
enable  Uie  Plaintiff  to  recover  in  this  action. 

The  evidence  stated  in  the  bill  of  Exceptions  was  as 
follows: 

1.  A  paper  signed  and  sealed  by  the  Defendant  op 
the  15th-of  July*  1804*  reciting  that  the  Plaintiff  and 
Qthers  had  become  his  sureties  for  a  large  debt  due 
iq  Mr.  John  Fo9ter,  and  having  become  accountable^ 
had  paid  the  debt»  and  he*  the  Derendant,  being  desiroua 
ta  secure  them  as  far  as  he  could*  assigned  to  Thomas 
Vowellt  one  of  his  sureties*  certain  bonds  in  trust  to 
collect  tbo  money  and  distribute  it  equally  among  them. 

9*  The  teatfanony  of  the  said  Thomas  Vowell  Uiat  ha 
ha4  Mnr  recdnd  aigr  thing  upon  those  bondi. 
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8.  The  testimony  of  John  M^Dquald^  tbkt  some  tiine     Kurd 
in  the  summer  of  ji799  he  heard  the  Defendant  say  he      '  v. 
owed  the  Plaintiff  a  sum  of  money^  but  fae<did  not  state  rii»ii.b. 
the  amount^  nor  upon  what  account  he  owed  it  ' 

•4*  An  abstract  of  the  judgment  ajgainst  the  sureties 
amounting  to  2405^  dollars  and  12  centsj  and 

5.  A  receipt  at  the  bottom  thereof  signed  by  I'^osters 
and  May^  dated  September  18th>  1799^  as  foHoif^s: 
«The  &bave  sum  of  2^03  dollars  and  12  cents  has  been 
discharged  by  the  negotiable  notes  ^of  John-  Harper^ 
William  Harperf  Thpmas  Yowell,  ji*-  Samuel  Harper 
and  Joshua  Uiddle>  at  thirty  days^  and  the  cash  of 
Charles  Harper^  which  notes^  when  paid,  will  stand  in 
full  pa^  ment  of  the  above  judgment  and  costa^'^ 

All  the  above  hamed  persons*  except  Joshua  Riddle^ 
the  Plaintiff^  were  bound  in  the  hond. 

The  writ  in  the  present  suit  was  issued  on*  the  1st  of 
July,  1809. 

The  Defendant  offered  in  evidence  a  copy  o^  his  cer-^ 
tificate  of  discharge  from  imprisonment,  datcU  Aueust 
12»  1805,  under  the  act  of  Congrem  for  the  relief  of  in- 
solvent debtors  withiii  the, District  of  ColumbiaF— Fbt  6, 

The  verdict  and  judgmeht  beilig  against  the  D^nd* 
antf  he  brought  his  writ  of  error. 

E.  I.  Lbb,  for  ihe  PlaifUtiff  in  error,  contended, 

1.  That  the  Plaintiff's  evidence  did  not  maintain  his 
action. 

If  he  had  any  cause  of  action  it  was  upon  the  sealed 
instrument.  There  was  no  evidence  of  the  request  of 
the  Defendant  to  the  Plaintiff  to  pay  the  money,  and  he 
was  under  no  legal  obligation  to  pay  it  He  was  not  a 
party  to  the  judgment  on  the  prison-bounds-bond.  The 
receipt  states  the  judgment  to  be  paid  by  the  notes  of 
the  Plaintiff  and  others;  but  it  does  not  appear  that  th^ 
Plaintiff  has  ever  paid  this  note. 
VOL.VIL  M 
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K^o        5&  There  is  no  evidence  to  take  the  catfD  out  of  the 
V.       statute  of  limitationSf  except  the  testimony  of  M'Donaldy 
BiDDiiE*  which  is  too  vi^e  and  indefinite. 


8.  The  Defehdant  having  been  discharged  under  the 
insolvent  act»  no  suit  can  be  maintained  against  him 
without  showing  that  he  has  acquired  new  property 
since  his  discharge. 

SwARN,  c&ntra. 

1.  The  PlaintiiTwas  no  party  to  the  sealed  instru- 
ment He  is  only  named  in  the  recital.  It  contained 
no  contract  pn  the  part  of  the  Defendant  to  pay  the 
Plaintiff.  But  it  is  evidence  from  wliich  the  jury  might 
infer  that  the  Plaintiff  had  paid  the  money  at  his  re- 
quest. It  is  true  there  was  no  positive  evidence  that 
the.  note  bad  been  paid,  but  there  are  circumstances 
from  which  the  jury  might  infer  it 

2.  The  recital  in  the  instrument  acknowledging  the 
debt  was  on  tlie  15th  of  July,  1804,  and  the  suit. was 
brought  upon  Uie  1st  of  July,  1809:  so  that  5  years  bad 
not  eliapsed. 

a.  The^  discharge  under  the  insolvent  law,,  only  dis- 
charge  the  person — ^it  is  no  bar  to  an  action. 


March  4fA.. 
prcstjUf 


^M  the  Judges  f except  Duvall,  J.J  being 


Mabshall,  Ch.  J.  delivered  the  opinion  of  the  court 
to  the  following  effect: 

In  this  <:ase  the  whole  evidence  is  spread  upopi  the 
i*ecord  by  the  bill  of  exceptions,  and  the  Court  below 
refused  to  instruct  the  jury  ^as  requested  by  the  De- 
fendant) that  it  was  not  sufficient  in  law  to  enable  the 
iPJaihtiff  to  recover  in  this  action. 

If  the  Court  ought  to  have  given  this  instruction^ 
their  refusal  is  certainly  error. 

The  evidence  shows  that  a  note  was  given,  pr  money 
paid  by  the  Plaintiff  for  the  use  of  the  Defendant;  but 


FlBBBUAftT  TBRH  i8is.  in 

it  18  objected  tiiat  it  was  not  paid  at  the  request  rf  the     kvxq 
BefindamL    If  the  Plaintiff  was  not  bbund.to  pajit,        'o. 
and  if  it  was  paid  without  the  request  of  the  Defendant,  Binj>i.E. 
it  is  certain  that  the  Plaintiff  is  not  entitled  to  recover*.  ■ 
But  Xht  Court  thinks  that  the;]MitaI  in  the  deed  of  qst 
siffninent  is  evidence  from  which  the  jury  might  andRar  a 
request 

The  Court  is  also  of  opinion  that  the  recital  in  the 
deejl  is  sufficient  to  take  the  case  out  of  the  statute  of 
limitations.  Although  the  Court  is  not  willing  to  ex- 
tend the  effect  of  casual  or  accidental  expressions  far- 
ther than  it  has  b^n,  to  take  a  case  out  of  that  statute, 
and  although  the  Court  might  be  of  opinion  that  the 
cases  on  that  point  have  gone  too  far>  jet  ttiis  is  not  a 
casual  or  incautious  expression:  the  deed  a^dmits  the 
debt  to  be  due  on  the  15th  of  July,  i804»  and  ilve  years 
bad  not  afterwards  elapsed  before  the  suit  was  brouj>:ht. 

.  Then  it  is  objected  that  there  is  no  evidence  of  the 
payment  of  the,  money  by  the  Plaintiff;  but  the  Court 
tliinks  that  the  recital  of  the  deed  is  evidence  from 
which  the  jury  might  infer  the  payment 

There  was  no  error  respecting  the  discharge  Under 
the  insolvent  act  It  waid  only  a  discharge  of  the  per- 
soUf  and  could  not  affect  the  judgment 

Judgment  affirined. 


DAVrS  EXECUTORS  v.  FAW. 


1813. 

March    .  Sd. 


THIS  case  sc^ms  to  be  sufficiently  stated  in  the  ai^  award  win 
foUomug  oinnbn.  delivered  by  Mab^hajul^  CA.  J.  on  2?  !^  "^  *- 
the  Mh  of  March....An  the  Judges  being  present  T^i^SHi 

anomiadkm^ 

This  ii^  an  appeal  from  a  decree  of  the  Circuit  Court  ^  {^^J^ 
fur  tte  counfar  of  Alraandria,  sitting  in  Chancery^  by  part  or  ^ 
wUdi  tMt  Cfourt  set  aside  an  award  made  betweiE^n  the  ^j^ , 
parties,  and  diri^cted  an  account  that  om 


J 
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jiATir*«       Tik6  bifl  impeacliea  the  award,  btfeaiM, 

r  1.  The  arbitem^exceeded  th^powM-; 

.  ■■  9*  They  made  no  aj^ird  with  respect  to  a  ^rt  of 

rinii  bave  in.  the  Qitttter  subjiiittea  tO  tlienu 

Jtirod  the  com 

men  the  8.  Thcywcre  partiaU  and  proceeded  to  make  their 
Md^not  'ole*  *^*^  without  hearing  tiie  partj  a|^nst  whom  it  waa 
Question  of  ti-  made* 

tUy  ii  tabmit- 

^^k!ii(mtnd^  "^'^^  arbitratfen  bond  binds  the  parties  to  submit  to 
wwd  need  not  the  awardf  ortler  a  arbitrament  of  Francis  Peyton, 
be  by  deed.    Theophilus  Harris  and  Tbomas  Herbert,  or  any  two  of 

them,  respecting  a  controversy  of  aevetal  accounU  and 

contracts  e^tinjf  between  them. 

A  judgment  at  law  has  been  obtained  for  the  amount 
of  the  a^ard ;  for  relief  against  which  and  against  the 
award  itaelf  this  suit  was  instituted* 

By  the  PlainttSTs  in  error  it  is  contended,  that  excess 
of  power  in  arbiters  is  a  defence  at  law,  and  is  there^ 
fore  i^ot  examinable  in  this  Court 

That  tlie.ii\iured  party  may  avail  him&clf  of  this  de- 
fence in  a  Court  of  law,,  where  the  excess  of  power  is 
apparent  on  tlic  face  of  the  awards  is  not  controverted. 
But,Jn  this  case,  it  is  not  shown  by  tiie  award  itself, 
and  the  Defendant  insists  that  he  was  not  at  liberty^  in 
a  Court  of  law,  to  avail  himself  of  evidence  dehors  the 
award;  and  in  support  of  this  opinion  the  case  of  Wills 
V.  Maccarmick,  .2  Tfi]son,  ±^9f  has  been  much  relied 
lipon.  Without  deciding  that  question,  tlie  Court  will 
proceed  to  inquire  whether  the  Defendant  in  error  hai 
succeeded  in  proving  that,  in  this  jbase,  tli&  arbiters 
hiive,  in  fact,  exceeded  their  power. 

It  appears  tliat  Abraham,  Faw  sold  to  David  Davy  a 
lot  of  ground,  the  purchase  money  for  which  was  paya- 
ble in  fpur  years,  in  four  equal  annual  payments.  Da- 
vy conveyed  to  Faw,  about  the  same  time,  a  lot  which 
he  had  purchased  from  Elisha  C.  Dick,  and  which  he. 
held  OQ  the  condition  of  making  certain  improvements. 
Davy  becoming  insolvent,  it  was  agreed  that  his  con^ 
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tract  wifS  FtW  shoddte  fiittvlMk  iMUi*  b9iid8  he    liATt'a 
bad  gitren  Faw  for  tito  puicbaae  «f  the  lot  should  be  re*    Bx'«a» 
turned  to  hiniy  and  tiiat  he  ahouU  Siirrendw  tbe  bond       v. 
fur  a  title  which  Faw  ttid  executed.   It  had  been  9tlpu«     tk^. 
Uted  tbat^  in  the  eTont  of  hl»  taSta^  to  pay  the  par«  -..^..,..— 
chase  money^  an^  of  the  contract  being  avoided,  the 
money  actually  paid  by  Davy  to  Faw  shonld  be  consi- 
dered as  rent  so  far  as  rent  was  allowed.    There  hbd 
been  some  other  dealings  between  the  parties,  and  there 
bad  been  a  sipall  piece  of  ground  relited  to  Davy,  on 
which  he  had  put'some  inconsiderable  improvements. 

In  this  state  of  things  they  agreed  to  snbpiit  tiieir.  af- 
fairs to  arbitration,  and  the  bond  wa^  executed  which 
has  been  stated.  The  arbiters  awarded  that  Faw  should 
pay  Davy  t  314  4  41,  and  it  is  proved  that^  iT\  making 
up  the  account  between  iOie  parties,  they  diMt^  Paw 
with  I  SOB  for  tbe  let  which  had  been  conveyed  to  him  by 
Davy.  Faw  contends  that  this  was  wt  a  e/mtmet  s^ 
sisting  between  the  parties,  and  eonsequentlv  is  not  in- 
cluded within  the  terms  of  the  submission. 

Faw  ^eges  in  his  biU  that  ttis  lAole  transaction 
was  closed:  .that  the  lot  conveyed  to  him  by  Davy 
formed  no  part  of  the  consideratioh  given  foil  the  lot  he 
had  sdd,  but  was  conveyed  to  him,  because  Havy  con- 
sidei^sd  tiie  rent  reserved  on  that  lot  and  the  cbucBtions 
of  improvement,  which  were  inserted  in  the  deed,  as 
equivalent  to  its  full  value.  These  allegations  are  de- 
nied  ii)  the  answer;  and  the  Defendant  avers  that  the 
price  of.  the  lot  purchased  by  iiim  wais  {  500;  that  he 
conveyed  the  lot  be  had  purchased  from  Dick  at  1 100, 
and  gave  his  bqiiids  for  1 400,  the  residue  of  the  pur- 
chase mohey;  that,  when  this  contract  was  annulled, 
he  became  entitled  to  his  lot  -or  ^  its  value,  and  that 
this  was  one  of  the  subjects  submitted  to  the  referees. 

In. addition  to  this  testimoigr  ftimjshed  by  the  an- 
swer, the  Defendant  has  produced  the  testimony  of  a 
witness  who  was  present  when  the  uliitration  was 
agreed  upon  and  the  bond  executed.  He  says  that  flie 
lot  purchifsed  by  the  Defendant  from  the  naintilf,  and 
that  which  had  been  conveyed  by  the  Defendant  t^  the 
Plaintiir  bb  well  as  othor  accounts  betmen  .the  parties 
formed  the  subjects  <tf  conversatioiit 
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datt'b        Francis  Peyton/ one  of  the  arbiters^  dedaret  tliat  be 

BX^Bs,     considered  all  the  tuansactions  between  Faw  and  Davy 

v^        as  submitted  to  thcmi  tiiat  Faw  bimself  laid  before 

t^AW.      tbem  the  bond  he  had  given  to  Davy  for  a  conveyance 

--—.  of  the  lot  he  had^old^  and  that  he  always  understood 

£tom  Mr.  Faw  during  the  arbitration  that  he  was  will- 
ing to  pay  1 100  for  the  lot  cotiveyed  to  him  by  Davy. 
Peyton  adds  that  the  mode  adopted  by  the  arbiters  for 
arranging  that  part  of  the  subject,  was  understood  by 
them  to  be  the  one  which  was  roost  agreeable  to  Mr. 
Faw- 

Tbe  Court  is  of  opinion  that  the  Pli><intiff  in  the 
Cotirt  below  has  failed. in  showing  that  the  arbiters 
have  exceeded  their  powers. 

2.  A  decond  objection  to  this  award  is,  that  the  ar* 
biters  have  not  settled  the  accounts  between  ttie  parties 
for  flour  stored  by  Faw  for  Davy^  which  accounts  were 
clearly  within  the  submission. 

The  Defendant  has  hot  shown  that  he  i$  injured  by 
this  omission,  and  it  is,  therefoi'e,  unnecessary  to  decide 
wiiethei*,  hitd  he  been  injured,  a  Court  of  equity  could 
or  oouM  not  have  affo|rded. relief. 

S.  A  third  ground^  on  which  the  application  for  re- 
lief is  placed,  is  the  partiality  and  improper  conduct  of 
the  arbiters. 

Tliat  judges  chosen  by  tlie  parties  themselves  as  well 
as  those  who  are  consUtuted  by  law,  ought  to  be  ex- 
empt from  all  imputation  of  partiality  or  corruption; 
that  tlieir  conduct  ought  to  be  Xair,  and  their  proceed- 
ings regular,  so  as  to  give  the  parties  an  opfiortunity 
to  be  heard,  and  themselves  th^  means  of  imderstanding 
the  subjects  they  ai-e  to  decide,  are  propositions,  not  to 
be  controverted.  But  corrupt  motives,  are  not  lightly 
to  be  ascribed  to  the  arbiter,  nor  is  partiality  to  be  at- 
tributed to  him  on  account  of  difference  of  opinion  with 
respect  to  the  decision  he  has  made. 

The  chiu^made  in  this  case^  that  the  parties  were- 
not  tofficientiy  heard*  is  not  supported,^  and  ia  contra- 
dicted by  the  testimony  in  lie  'cause.    The  general 
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charge  0f  |»artialify  is  also  contradicted  and  is  express-  bayt^ 

iy  denied  by"  the  arbiters,  who  have  been  made  Defend^  BX^as» 

nfitSf  and.by  the  deposition  of  Francis  f  eyton  who  did  v. 

not  sign  the  award.  faw. 


Some  particular  facts  have  been  proved,  by  which 
this  charge,  it  is.  supposed  by  the  counsel  for  the  De- 
fendant in  error,  may  be  supported. 

M'Kinsey  Talblit  deposes  thatf  after  the  arbiters  had 
separated,  Thotoas  Herbert,  who  was  one  of  them,  daid 
that  David  Davy  ought  to  buy  his  wiiAer's.meat  for 
hfm  without  makings  any  charge  on  accotint  of  the  par- 
ticular service  he  had  rendered  him  in  the  said'  arbitra- 
tion. 

That  such  language  is  unbecoming  in  a  judge  will 
not  be  denied;  and  if  the  circunistances  leading  to  these 
expressions,  and  the  manner  in  which  they  were  utter- 
ed, had  bcien  stated Jn  the  record,  and  there  had  been 
reason  to  belfeve  that  the  words  were  spolcen  seriously, 
they  would  hate  furnished  objections  to  the  award  ndt 
easily  to  be  removed.  But  nothing  is  stated  which 
could  give  these  expressions  a  serious  aspect.  They 
appear  not  to  have  been  delivered  confidentjujl^;  and 
as  it  is  diiBcuit  to  conceive  that  a  man,  wha  cotHd  be 
chosen  as  an  arbiter,  would  thus  wantonly  a^d  untiebes- 
sarily  expose  the  depravity  of  his  owii  conduct,  the 
Court  must  consider  these  words  as  spolcen  in  sport, 
vrtth  indiscreet  levity,  but  not  as  seriously  indicative:  of 
of  an  opinion  that  he  bad  made  an  unjust  award. 

The  same  witness,  iu  another  deposition,  states  that 
he  was  presentat  a  meeting  of  the  arbiters,  and  heard 
Thomas  Herbert  say  that  they  had  the  bands  of  Abra- 
ham Faw  so  fast  tied  that  he  could  not,  for  his  life,  get 
them  loose. 

It  is  impossible  to  consider  these  expressions  in  an 
arbiter  without  some  disapprobation.  But  what  led  to 
the  employment  of  them  does  not  appear;  nor  is  the 
Court  informed  of  the  temper  in  which  they  were  em- 
ployed. It  is  worthy  of  remark  that  Thomas  Herbert 
doestiot  appear  to  have  liad  a;^  opportuni^  of  cross 
examining  this  witnesd,  and  that  thid  deposition  was 
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SAW.  IVre  18  sone  ttB&monj  respectiiii;  some  altercm- 
-««——» tMWB^or  jealousies  between  Faw  and  some  of  the  arbi- 
ters wt  Ik  corporatioii  tltctkay  but  thej  were  too  trivial 
to  be  worthy  of  notice  ;  and  as  they  occurred  about  the 
tiflM  of  the  subnuaaiony  and  Before  the  arhiters  proceed* 
ed  on  the  bnsinessy  it  is  supposed  that  they  would  have 
induced  Faw,  had  he  thought  them  of  any  importanofj 
to  make  some  effort  to  prevent  an  award. 

Upon  a  view  of  the  whole  case,  the  Court  is  of  opi- 
nion that  the  Plaintiff  in  the  Court  below  has  not  shown 
snflicient  matterto  set  aside  the  judgment  at  law,  and 
doth  therefore  diiiect  that  the  decree  of  the  Circuit 
Court  be  reversed  and  annulled. 

March  13th — After  the  decision  of  the  canse,  C.  Lee 
for  the  Defendant  in  error,  cited  K^  on  Jhoards^  to 
show  tiiat  where  the  dispute  is  about  land  the  submis- 
sion uki  award  must  be  by  deed. 

Mabshaxl,  Ch*  J. — That  is  where  the  HOt  is  in  qnes* 
tion.  But  here  the  title  was  conveyed — the  dispute  was 
only  tfi-m  the  price.  The  question  of  title  was  not  suh- 
mitteft. 

I4IVIHGST0K,  J. — ^Although  that  point  was.  not  made 
in  the  argument,  yet  it  was  considca:ed  by  the  Court 
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^ ERROR  to  the  Circuit  Court  for  flie  District  of 

^y before  Columbia,  sitting  in  Alexandria. 

vcnfiGt»dia- 

%Umi  mfait  This  was  a  special  action  of  assuimpril,  brought  by 

^^J^^^J^  Mooce  against  Hughes.    The  declaration,  after  several 

^*^  amendmMits,  contained  four  counts. 
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1.  The.  first  count  stated,  that  whereas  on  the  l«ih  RtOHBt 

of  June,  17»7,  it  was  agreed  between  the  Plaintifl;  and  v. 

one  John  Daibjr^  hy  a  writing  under  their  hands  and  BCObiiB* 
feaUf  now  here  shown  to  tlie  Court,  in  substance  as  fol- 


lows :    «  whereas  Cleon  Moore,  had  located  in  his  owti  thewoii. 
name,  9922  acres  of  land  in  Kentucky,  by  a  treasury  t^r^^^ 
wari-ant  No.  19,100,'V«  and  the  said  Cleon  Moore,  mJney  .a  a 
hath  sold  all  his  right,  tftle  and  interest  of,  and  in  the  to^J^^pf^^ 
same,  to  John  Darby,  for  the  consideration  of  300L  and  uff  for  thT' 
warrants  that  no  i>erson  orperaons  claiming  undct*  John  'nj^iT  d«ic 
Tebbs,  now  deceased,  or  under  him  tbe  said  Cleon  ^t^dSS of  • 
Moore,  shall  interrupt  iiim,  tiie  said  Jolin  Darby,  in  the  Dcfen4u)t 
his  said  claim  to  the  said  lands,  but  as  to  all  otiier  claims  ^^^TSs^ 
he  is  to  run  the  risk,  and  on  tlieir  account,  will  never  own^ame 
require,  tliat  the  said  Cleon  Moore,  or  any  other  per-  f^^  '»^  ^^"^ 
son  or  persons,  shall  refund  the  said  SOOL  or  any  pirt  hSv^^e^ted 
thereof,  but  if  there  should  be  as  much  land  secured  by  tbo  '^^  the  name  of 
said  location,  as  will  bring  two  thousand  iHiunds  or  up-  2i^?J^^» 
wards,  the  said  John  Darby,  is  to  P^y  the  said  Cleon  venting  the 
Moore  700Z.  in  money,  over  and  above  the  said  t'^^^  ^^^inb  ^°'* 
hundred  pounus,  so  that  he  may  i-ecelve  altogether^  ohe  ?ent  ?nhtt  owa 
thousand  pounds;  othenvise  the  said  Cleon  Moore  is  name,  and  id 
only  to  have  the  said  consideration  of  three  hundred  S^°4e1^fe«i 
pounds.^    At  the  bottom  of  which  writing,  was  a  re-«nt'ihavin| 
ceipt  in  these  words,  "Received  of  Joha  Darby, ttiePJ[J|J^^[^** 
sum  of  thi*ee  hundred  pounds,  the  full  consideration  for  be  iamed  to 
the  first  mentioned  location,  in  the  foregoing  agree- ^'"**J"»^»^ 
ment,  oi*  of  his  right, . title,  and  interest  of,  and  in  the thcMie^rf ^"^ 
8am&-«Cleon  Moore,  and  a  seal.      And  whei-eas  on  the  ^^  wiUua 
same  day,  a  memorandum  in  writing,  and  under  tlie{{j^^5[J^"' 
seals  of  the  Plaintiff  and  the  said  Darby,  was  added  andtnuatbeia 
indorsed  on  the  said  agreement  as  part  thereof  aa  fol-o^r°§-g 
lows :  <<  Memorandum — If  a  patent  or  patents  have  al*-  deed  aet  fondi 
ready  issued  for  the  first  within  mentioned  location,  Jthe  >«  ^  ?^ 
said  Moore,  doth  agree  to  assign  the  same,  to  the  with*  Mt^makTthii 
in  named  John  Da,rby,  his  heira  and  assigns ;  or  if  not  deed  iMurt  cC, 
issued,  that  they  issue  in  the  name  of  the  said  Cleon  Ui^JaOTl^? 
Moore,  and  he  is  to  assign  them  to  the  said  John  Dar-  to  other 
by,  his  heirs,  and  assigiis;  and  if  in  the  opinion  of  any  5^^^-^^* 
two  respectable  men  in  the  neighborhood  of  the  said 
lands,  to   be    mutually  chosen,   shall    say  the  said 
lands  will  sell  for  two  thousand,  pounds,  or  upwards^ 
the  said  John  Darby  doth  bind  himself,  his  heirs  and  as- 
signs, to  pay  unto  the  said  Cleon  Moore,  his  execMtojs, 

VOL.  vir  2v 
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mroiftos   adminidtrators  and  assigns,  the  sum  of  sev^n  hundred 
17.       poun^Sf  as  herein  mentioned.*' 


MOOBK. 


«^  And  whereas  tKesaid  Dtfendant.  afterwards^  ofi.the 
(th  of  October,  1799,  well  knowing  tne  contract  and  coy* 
enant9  aforesaid,  between  the  said  Cleon  Moore  and 
John  Darby,  and  more  especially  well  knowing  that  ^ 
piteiit  or  grant  had  not  then  been  issued  for  the  tract 
or  99tS  acres/ located  in  the  pame  of  the  said  Cleon 
Ifoore,  and  well  knowing  tliat  the  patent  for  that  IkoA 
6ught|  and  could  only  be  issued  unto  the  6aid  Cleon 
Ifoore,'  and  well  knowing  that  the  said  Cleon  ifoore 
was  entitled  to  the  sum  of  700L  lawful  money  6f  Virgi- 
nia,'of  the  value  of  2,533  dollars,  and  SS  cents,  provid- 
ed, in  the  opinion  of  any  two.  respectable  men  in  the 
neighborhood  of  the  said  lands,  to  be  mutually  chosen, 
they  should  say  the  said  lands  would  sell  for  2,0001.  or 
upwards,  lawful  money  of  Virginia ;  and  whereas  the 
Defendant,  weH  knowing  that  the  said  lands  were  really 
and  truly  worth,  on  the  day  and  year  la'  '\  mentioned,  a 
jinncli  greater  sum  than  2fi6oL  and  wdl  lcn(f^ng  that  it 
would  materially  iinure  the  PlaintifT  in,  his  contract 
aforesaid,  and  would  materially  benefit  the  ^M  John 
Darby  and  himself,  the  said  Defendant,  he  the  said  De- 
fendant, on  the  Baid  5th  day  of  October,  &c.  assigned 
the  pfiit'.and  certificate  of  survey,  made  of  the  said 
9992  acre«,  and  a  warrant  numbered  19605,  in  the 
name  of  the  Plaintiff,  iinto  himself,  the  said  Defendant, 
and  the  said  John  Darby,  without  any  lawful  authority, 
ao  to  do  from  the  said  Cleon  Moore,  by  making  and 
subscribing  the  said  assignment  of  the  said  survey,  in 
the  name  of  him,  the  said  Cleon  Moore,  by  him  the  said 
Jame^' Hughes,  as  attorney  in  fact,  for  the  said  Cleon 
Moore,  which  assignment,  imported  a  desire  of  him 
tlie  said  Cleon,  that  patents  might  issue  in  the  names  of 
the  sud  Darby  and  Hughes,  inteuding  tliereby  to  de- 
fraud and  injure  the  said  Cleon  Moore,  and  to  benefit 
himself  and  the  said  John  Darby,  in  respect  to  the  pre- 
mises aforesaid.  And  whereas  the  said  James  Hughes, 
.  by  means  of  the  herein  before  mentioned  aasignmeh^ 
had  caused  and  done  to  the  Plaintiff,  an  injnry  to  the-va^ 
bu  oja  great  sum  of  mon^y,  to  wit,  the  value  of  4,00i 
dollars,  which  he  roas  diq)osed  to  compensate;  the  siM 
Jamot Hughes  in  consideration  thereof,  afterwards,  via: 
on  the  17th  of  March»  1806,  came  to  jui  agreemmiwith 
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tlN^Mid  Cleon  Moore,  whereby  the  said  Cleon  Moore,  BirGaxt 
proinised,  that  he  would  fuit  aU  claim  to  the  said  tract  ^       v. 
Amff  a%i  discharge  th^  said  James  Hughes  off  and  eon-    moors. 

mming  aB  damages  for,  amd  by  reason  of  his  actings  osnd — -— 

doings  ^  (^oftsandf  in  assigning  Oie  survey  in  nmmner  i^orC" 
said  s  and  he  the  said  James  Hughes,  promised  to  the 
sajd  Cleon  Moore,  that  he.  would  pay  to  him  the  sum  of 
700{.  when  be  should  be  thereafter  required ;  and  tlie 
Plaintiff  avers,  that  he  has  been  always  rcad|y  to  keep, 
and  has  always  kept  his  promise  aforesaid,  in  conside- 
ration of  which  premises,  the  Defendant  became  liable 
to  pay  to  him,  the  said  sum  of  700L  &c  and  being  so  li» 
able,  the  Defendant  in  consideration  tbei*eof,  under- 
took," &c. 

2*  The  second  eount,  stated,  that  whereas  on  the  5th 
of  .October,  i799,  the  Plaintiff  was  oi%ner  and  proprie* 
tor  of  a  certain  plat,  and  certificate  of  survey,  of  9922 
acres  of  land  in  Mason  county,  in  ihp  state  of  Ken* 
tucky,  dated  the  28th  of  November,  1796^  of  the  value 
of  20,00Cf  dollars,  and  whereas  the  Defendant  well  know* 
ing  the  premises  afterwards,  yiz.'-tpn  the  5th  of  Octo- 
ber, 1799,  without  any  lawful  authority  from  the  Plain- 
tiff,  and  with  a  view  to  benefit  himself,  and  a  certain 
John  Dai*by«  and  to  injure  the  Plaintiff,  in  this  particu- 
lar, assigned  the  last  mentioned  plat  and  certificate  of 
survey  unto  him  the  said  Defendant*  and  the  said  John 
Darby,  by  subscribing  the  name  of  t]ie  said  Cleon  Mooi^ 
b>  the  said  James  Hughcs«  as  Attorney  In  fact,  for  the 
Slid  Cleon  Moore  ^  and  in  consequence  of  the  said  unau- 
thorized assignment^  a  grant  of  the  said  tract  of  land 
was  afterwards  made  to  the  Defendant,  and  the  said 
Darby,  by  the  Commonwealth  of  Kentucky,  styling 
them  assignees  of  the  Plaintiff.  And  whereas  the  Defen- 
dant, by  the  assignlnent  aforesaid,  had  caused  and  done 
to  the  Plaintiff  an  ift/ury  and  loss  to  the  value  of  a  great 
sum  of  money,  viz.  to  the  value  of  ^•yOOO.  dollkra,  which 
be  was  willing  to  repair  and  compensate ;  in  considera- 
tion thereof,  the  said  Defendant  afterwards,  viz.  on  tho 
7th  of  March^  1806,  at  the  counly  of.  Alexandria,  &c. 
promised  to  pay  to  the  Plaintiff,  the  sum  of  700L  lawful 
IDonej  of  Virginia,  as  annpensahonfor  the  said  injury  and 
h$$  rf  the  said  land  assigiud  ds  (foresaid. 

The  said  Plaintiff  at  the  same  time  .lyprecd^o  tiie  sa:id 
and  to  accept  of  the  said  compensation  infidl  of 
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veoHEi.  dldaim$ ani iemamisfar  0u^tM.Uimi9amif&rtlie\  ^  __^ 
v.  afawaid.  And  the  AmMX  sven,  tliat  he  has  alvqn 
kept  bis  profDiffe  afbresaidf  iumI  hae  he^  at  idl  tuMS 
'  f^ady  and  willing  to  da  erery  thing  on  his  'part  tn%e 
done ;  and  afterwards,  Tiz.  QDf  te.  a%  &C.  o^bvd  lo  jier^bfv^ 
the  agreenteid  on  his  jiart,  and  the  Defendant  then  and 
there  reftisi'd  to  perform,  &c«  whereby  the  Dcfen^nt 
became  liable,  &c.  and  heingso  liabk,  promised  to 
pay,  Ac. 

S*  Tlic  %d  amntitaUdf  that  whereas  the  Plaintiff,  by 
Tjprtue  of  a  certain  land  warrant  issned,  &c.  on  tiie26th 
of  September,  17^8^,  duly  located  by  entry  on  the  7tk 
of  December,  17S3,  and  duly  executed  by  actoally  sniu. 
vpy,  duly  made  on  the  28th  of  November,  1796,  a  plat 
and  certificate  Whereof,  had  been  duly  made  and  ddi- 
Tered  according  to  law,  was  entitled  to  have  a  grant 
from  the  rommonwealtli  of  Kentucky,  by  patent  to  he 
founded  on  the  said  survey,  and  to  be  c'om|ileted  and 
issued  to  him  of  092i3  acres  of  land  in  the  county  of  Ma« 
son.  &c.  bounded^  Ac. — ^And  whereas  the  Defendant 
had  on  the  5th  of  October,  1799»  (the  naintiff,  being 
so  entitled  to  have  the  land  patented  to  him  aforesaid, 
and  the  Defendant  well  knowing  the  pnanises,)  for  his 
own  gain  and  advantage,  and  to  the  great  wrong  and 
damage  of  the  Plaintiff;  without  any  lawful  authority  to 
that  cffe.ct  from  the  Plain|iff,  and  without  Ms  knoipdedgs 
or  consent,  hut  under  color  and  pretence  of  being  At* 
torney  in  fact  for  the  Plaintiff,  wrongfully,  injuriously 
sCnd  wilfully  made  and  executed  in  the  name  of  the  Plains 
tiffi  a  certain  indorsement  ill  writing,  upon  the  back  of 
the  said  plat  and  certificate  of  survey,  purporting  to  be 
an  assignnYent  by  the  Plaintiff,  of  the  said  plat  and  cer- 
'  tifirate,  to  one  John  Darby  and  the  said  James  tf  uj^ieSf 
for  value  received,  and  purporting  to  exjMTss  a.  desire 
of  tho  Plaintiff,  that  patents  might  issue  in  thcir^namesi 
and  pui^rting  to  be  subscribed  with  the  name  of  tho 
Plaintiff,  by  the  said  James  Hughes,  his  Attorney  ia 
fact.  And  whereas  the  said  James,  aiterwards,  viz.Qn 
the  5th  of  Aprils  1800,  (the  Plaintiff  being  entitled  to 
have  the  said  land  patented  to  Mm  as  afoi^aid,)  witk 
6ut  any  auth^>rity.  to  tl^at  effect  horn  the  Plaintiff^  mm 
withouthis  knowledge  or  consent,  by  means  of  theaMd 
pretended  assignment,  and  under  color  of  the  same,  for 
US  dwn  gahi  and  advmitage»  aai  toi  the  grsat  vnmf 
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and  diunage  of  the  nainiifff  wrongfully,  injuriously  and  kugiibs 
wilfully  caused  and  procured  the  land  so  located  v. 
and  surveyed  for  the  Plaintiff  as  aforesaid,  and  bounded  moobs. 
as  aforesaid,  to  be  tgranted  by  .the  commonwealth  of 
K^ntiicky>  to  them  the  said  John  Itarby  and  James 
Hughes,  by  patent,  1>earing  date,  ^.  foiinded  on  the 
said  wfurant  and  survey,  and  on  the  said  juretended  as* 
aignment  of  the  plat  and  qertifittate,  and  signed  by 
J,ames  Garrard,  the  Governor,  am  seded  with  the  seid 
of  the  said  commonwealth  of  Kentucky,  and  in  all  res- 
pects, .  finally  completed  and  issued  to  them  the  said 
Darby  and  Hughes,  and  entered  of  record  in  the  land 
office  of  Kentucky,  aforesaid.  And  ihe  Plaintiff,  says, 
tliat  the  said  land  was  patented  to  the  said  Darby  and 
Hughesy  by  the  procurement  and  pretences  of  the  said 
James  as  aforesaid,  without  the  Plaintiff's  having  ever 
in  any  manner  authorized,  contracted,  or  consented, 
that  die  same  should  be  patented  in  the  name  of  any 
other  person  or  persons  whatsoever,  other  than  him- 
self.-— And  the  Plaintiff  producetfa  here  in  Court,  a  copy 
of  the  said  patent,  &c* 

And  whereas,  afterwards,  on  the  13th  of  Mkrch^  1806^ 
at  Alexandria,  &c.  a  conversation  was  had,  and  propo- 
sitions  for  an  accord  aiid  satisfaction,  were  movod  be- 
tween the  said  James  and  the  Plaintiff,  concerning  a 
compenMHonfar  the  lass  and  a  liquidation  of  the  damages 
susUiined  by  the  Plaintiff,  by  reason  of  the  misconduct 
and  wrong,  doing  of  the  said  James  in  the  pi*emises,  and 
of  the  vesting  them,  the  said  Darby  and  Hughes,  witii 
the  legal  title  to  the  said  land  as  aforesaid ;  and  it  was 
then  and  there  agreed  by  the  said  James  on  his  part, 
in  consideration  of  the  premises,  and  of  the  just  claims 
of  the  Plauitiff  for  compensation. and  ^'lamages  as  afore- 
said, that  the  said  James  should  pay  to  the  Plaintiff  in 
satisfitction  of  tbe  same,  700^  Virginia  currency,  equal 
to  2,355  dollars  and  one  third  of  a  dollar,  currency  of 
the  United  States,  to  be  paid. in  four  equal 'quarterly  in- 
stalments, the  first  in  three  months,  &c.  each  instalment 
to  be»  secured  by  a.  bond  of  the  said  James;  and  tlie 
Plaintiff  agreed  to  accept  the  said  7001.  by  instalments 
as  aforesaid,  in  full  satisfaction  of  his  just  claims  as 
aforesaid^  and  upon  tbe  said  instalments  being  se- 
cured by  the  bonds  of  the  said  James,  as  aforesaid,  to 
rdeateand  qnit  claim  to  the  said  James»  all  the  Plain 
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MVOflBs  Uflnr  claiiDs  and  demands  m  hatsoever,  for  compenMuimf 
V.        redress,  or  damages  arising  frtnn  the  wrong  doing  a$Ulf 

MoottK.  misconduct  of  the  said  Jamts,  in  the  premiseSf  and  froggy  &e 
^  vesting  the  said  Darby  and  Hughes  with  tlu  legal  nift  ^ 

the  saUi'tand  as  aforesaid.  The  count  then  states,  that 
.the  Defendant  promised  to  fulfil  tlie  agreenient  on  bis 
part,  and  ihe  PlaintiiT  on  his  part  That  the  Plaintiff 
189  and  always  was  ready  and  willing  to  perform  hie 
part,  if  the  Defendant  would  perform  his.  That  he  af- 
terwards requiji'ed  the  Defendant  to  perform  his  par^, 
and  offered  to  accept,  and  would  have  accepted  of  the  D0* 
fendantthe  700^  in  instalments  as  aforesaid,  and  aecur^ 
hj  bfonds  as  aforesaid,  in  full  satisfaction  of  all  thjs 
claims  and  demands  of  the  Plaintiff  fur  compensatidn^ 
redress  and  damages  as  aforesaid,  and  did  then  and 
there  offer  to  perfect  und  execute,  and  would  have  per- 
fected and  executed  to  the  said  James,  a  good  and  suf- 
liqtent  quit  claim  and  i*elease  to  him,  of  all  the  Plaintiffs 
claims  and  demands  fpr  compensation,  redress  or  dama- 
ges, arising  from  the  misconduct  and  wrong  doing  of 
the  said  James,  in  the  premises,  and  from  thevesting  of 
the  said  Darby  and  Hughes,  with  the  legal  title  to  the 
said'  land  as  aforesaid,  if  he,  the  said  James,  would  have 
secured  by  his  bonds  duly  executed,  the.  said  TOOL  &c. 
But  the  Defendant  refused  to  perform  his  part  of  the 
ajgreement,  &c. 

4.  Th^  ^th  count  stated  that  whereas,  on  the  5th  of 
October,  1799,  the  Defendant  without  any  lawful  au- 
thority to  that  effect,  but  for  his  own  gain  and  advan- 
tage and  to  the  great  wrong  and  damage  of  the  Plain- 
tiff, with  intent  to  pi*event  the  land  hereinafter  men- 
tioned,  from  being  patented  to  the  Plaintiff,  and  to  cause 
and  procure  the  same  to  be  patented  to  the  Defendant 
and  one  John  Darby,  wrongfully,  injuriously  and  wil- 
fully ifiade  and  executed  in  the  name  of  the  Plaintiff,  a 
certain  other  indorsement  in  writing,  upon  a  certain 
other  plat  and  ccilificate  of  survey  duly  made  for 
the  Plaintiff,  on  the  28th  of  November,  1796,  the  said 
survey  having  been  so  made  in  due  execution  of  a  cer- 
tain other  warrant  duly  issued  in  favor  of  the  Plaintiff, 
from  the  land  office  of  Virginia  on  the  26t]i  of  Septem- 
ber, 1783,  &c.  and  in  pursuance  of  a  location  and  ^tiy, 
'&c.  which  last  mentioned  indorsemeiit  purported  to  be 
an  assignment,  &c.  from  the  Plaintiff  to  the  said  John 
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Darby  and  the  Defeiidant,  for  valu^  r^eivedf  ^.  pur-  huAhbs 
porting  to  be  siibscribed,  &c.  And  whereas  the  De»  v^ 
fendant  had,  on  the  5th  of  April»  1800,  in  further  piir^  mooiib. 
suance  of  his  said  intent  to  prevent  the  land  from  being  «.^^.«i*^ 
patented  to  the  Plaintiff,  and  to  cause  it  to  be  patented 
to  the  said  Darby  and  the  Defendant,  wrongfully  and 
without  authority,  and  under  color  of  being  attorney  in 
fact  for  the  Plaintiff,  caused  the  land  to  be  patented  to 
the  said  Darby  and  the  Defendant,  kci — and  the  Plain- 
tiff produceth  here  a  copy  of  the  patent,  warrant,  sur- 
vey, &c.  &c. — and  the  Plaintiff  avers,  that  he  never  au- 
thorized the  Defendant  to  make  the  said  assignment,, 
and  that  the  Defendant  knew  he  had  no  such  author!- 
ty-r-that  it  was  made  without  the  Plaintiffs  knowledge 
or  consent — that  the  Plaintiff  was,  until  the  issuing  of 
the  patent  to  Darby  and  tlie  Defendant,  entitled  to  hav^ 
the  land  patented  to  himself— by  which  wrong  doing  ol 
the  Defendant,  the  Plaintiff  had  suffered  gi^at  wrong 
and  injury  and.  was  entitled  to  be  compensated  in  dam- 
ages by  the  Defendant,  and  to  be  indemnified  for  being 
prevented  from  having  the  land  patented  to  him,  and 
for  the  same  being  patented  to  Darby  and  the  Defen- 
dant. And  .whereas  afterwards,  on  tlie  13th  of  March, 
1806,  a  conversation  was  had  and  propositions  for  a 
compromise  wei*e  moved  between  tlie  Plaintiff  and  De- 
fendant, touching  the  compensation  and  indemnification 
of  the  Plaintiff,  and  the  Defendant  then  and  there  agreed 
in  consideration  of  the  just  claims  of  the  Plaintiff  to  be 
compensated  for  the  damage  and  injury  ai*ising  from 
the  misconduct  of  the  Defendant  in  Uie  premises^  and  in 
consideration  of  the  Defendants  having  procured  a  patent 
to  be  issued  to  him  and  Darby  for  the  land,  that  the  De- 
fendant would  pay  lo  the  Plaintiff  another  sum  of  700^ 
Virginia  currency  of  the  vsdue,  &c.  which  tlwi  Plaintiff 
agreed  to  acrept  in  satisfaction  of  his  just  claims  tti 
compensation  arising  from  tlic  causes  and  considerfi- 
tions  last  aforesaid ;  and  the  Defendant  in  considera- 
tion of  his  said  agreement,  assumed  and  promised  to 
the  Plaintiff  that  he,  the  Defendant,  would  perform  his 
part  of  the  agreemr nt.  And  the  Plaintiff  iit  considera 
tion  of  that  promise  agreed  to  accept  the  700L  in  satis 
faction,  &c.  as  aforesaid  and  upon  payment  of  the  same 
or  upon  its  being  secured  to  be  paid  in  four  instalments* 
&c«  that  he,  the  Plaintiff,  would  quit  claim  and  release 
to  the  Defendant*  all  the  Plaintiffs  claims  and  demands 
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and  rights  whatsoever  to  compensation  for  being  pre- 
vented from  having  the  land  patented  to  Mm^  and  for 
and  onaccawnt  of  the  samt  being  patented  to  the  said  Dar^ 
by  and  the  DeJmdani^-anA  the  Plaintiff  says  that  he  was 
and  hath  ever  since  been  willing  and  ready  to  perform, 
&c«  abd  requested  the  Defendant  to  perform,  &C«  and 
oflK&red  to  accept,L&c.  the  7001,  &c.  in  fall  satisfaction, 
&c.  and  offered  to  quit  claim,  &c«  all  the  Plaintiffs 
claims  for  compensation*  &c.  if  the  Defendant  would 
pay,  &c«  but  he  refused,  &c. 


The  Defendant,  having  prayed  oyer  of  the  agi*ee- 
ment  and*  the  memoraMum,  of  which  a  profert  was  made 
in  the  first  count,  pleaded  non  assumpsit  to  that  county 
Jand  so  in  like  manner  to  each  of  the  otiier  counts  sepa- 
rately;  upon  all  of  which  pleas,  issues  were  joined. 

Sd.  The  Defendant,  (without  again  praying  oyer,) 
for  further  plea  to  each  of  the  counts,  severally,  said, 
that  the  promise  alleged  to  be  made  by  the  Defendant 
to  the  Plaintiff,  or  any  memorandum  thereof,  was  -  not 
in  writing,  signed  by  tlie  Defendant  or  any  otiier  per- 
sdn  by  him  thereunto  lawfully  authorized^  and  this  he  is 
r^ady  to  verify,  &x:, 

5:  The  Defendant  also  without  again  praying  oyer, 
for  farther  plea  to  each  of  the  counts,  severally,  said, 
<'  that  after  making  the  agr^ment  and  memorandum 
<*  between  the  Plaintiff  and  the  said  Johii  Darby,  in  the 
<<  declaration  mentioned,  viz.  on  the  29th  of  August,' 
<<  1799,  Alexander  D.  Orr,  and  John  Graham,  two  re- 
*f  spectable.  men  residing  in  the  heighborhood  of  the 
« lands,  in  the  said  agreement  meatipn^,  were  mutually 
<<  chosen  by  the  Plaintiff,  and  ibesaid  John  Darby,  to 
4«,say  and  determine  wliether  the  said  lands  would  sell 
>4i  for  two  thousand  pounds,  or  upwards,  and  the  said 
>' Alexander  D.  Orr,  and  John  Graham,  afterwards, 
^*  viz«  on  the  29th  of  August,  1799,  did  say  arid  deter- 
«#  mine,  that  the  Plaintiff^s  cUdm  to  a  survey  of  9922 
«  mores,  in  the  county  of  Washington,  being  the  land 
<<ifi  the  said  agreeBM^^nt,  and  memoranduih  mentioned, 
f*  wivM  not  selffor  ^OOL  Tirginia  mon^,  and  this  he 
'« mr^ady  to  verify,'*  &c. 
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4.  l%e  Defendant  also,  witilioiit  again  praying  oyer,  htohbs. 

pleaded  separately  to  each  county  « that  there  was  not  v. 

as  much  land  secured  by  the  said  location  in  the  agree-  ModBE. 
ment  mentioned,  as  would  bring  ^fOOOL  or  upwards,  and  — : — —— ^ 
this  be  is  retidy  to  verify,  &c.    The  Plaintiif  demurred 
generaUy  to  the  second  plea,  to  all  the  counts,  and  to 
the  3d  and  4tb  pleas,  to  the  2d,  Sd  and  4th  counts. 

To  tbe  Sd  and  4th  pleas  to  the  1st  count,  there  was 
a  general  replication  and  issue. 

The  C^urt  below  adjudged  all  the  demurrers  in  ia 
vorofthePlaintifr. 

The  PJiaintiff  then  entered  a  noli  prosequi  upon  the  first 
count  of  his  declaration,  and  waved  all  the  issues  joined 
thereon.  Upon  the  issues  of  non' assumpsit  to  the  2d,  Sd 
and  4th  counts,  tliere  was  a  verdict  and  jiMlgment  for 
the  Plaintiff- 
After  the  jury  bad  retired  to  consider  of  their  ver- 
dict they  returned  into  Court  and  requested  tlie  Court 
to  determine  whether  a  verdict  for  the  Plaintiff  would 
give  to  the  Defendant  all  the  right  and  interest  of  the 
Plaintiff  and  his  heirs  in  the  patent  of  land  in  the  decla-* 
ration  mentioned,  and  the  Court  instructed  them  that  if 
the  Plaintiff  should  recover  a  judgment  in  tliis  case,  he 
would  be  thereby  barred  in  equity  from  setting  aside 
the  patent  issued  to  the  Defendant  and  the  said  John 
Dai'by  in  the  declaration  mentioned.  To  this  instruc- 
tion the  Defendant  excepted  ;  and  brought  his  writ  of 
error. 

SwANN  AKD  C.  SIMMS,  fortlic  Plaintiff  in' CHTor  Con- 
tended, 

1.  That  the  Plaintiff  had  no  right  to  discofUinue  as  to 
the  first  count  and  wave  the  issues  on  that  count,  with- 
out the  leave  of  the  Court,  or  the  assent  of  the  Defen- 
dant. 

2.  That  the  statute  of  frauds  lyas  a  good  bar  to  every- 
count  in  the  declaration,  and 

3.  That  if  it  was  not,  the  Court  erred  in  instructing 
VOL.  VIL  25 
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jttVGSfis  the.  jiirjr  tlMt  a  recoTery  in  this  suit  would  bar  the 
V.        Plaintiff  in  equity  from  setting  aside  the  patent 

mo6re. 

r !•  The  Plaintiff  had  no  right  to  diacontinlieas  to  the 

Arst  countf  after  issue,  Cro.  Jac.  S5, 316.  The  oyer  be- 
ing once  prayed  and  granted,  the  agreement  and  memo- 
randum w^re  spread  upon  the  record,  ajld  the  Defen- 
dant had  a  right  to  avail  himself  of  it  in  all  his  pleas. 
The  Defenaant  had  a  right  to  show  that  the  tide  of  the 
Plaintiff  to  those  lands  was  never  worth  2,000L  and 
therefore  he  was  never  entitied  to  any  thing  more  than 
the  SCMM.  which  Darby  had  paid  him^— conaeqnentiy  the 
obtaining  a  patent  iii  the  name  of  Darby  and  Hughes, 
could  be  no  injury  to  the  Plaip^iff,  and  if  the  Plaintiff 
did  promise  to  pay  the  HQQL  it  was  a  promise  .without 
consideration.  This  was  tlie  real  substantial  defence  in 
the  cause.  In  order  to  entitle  tiie  Plaintiff  to  recover, 
he  must  not  only  prove  that  the  Defendant  did  a  wrong 
action,  but  that  it  did  an  injury  to  the  Plaintiff.  1. 
Bac  M.  50.    6.  Mid.  46. 

2.  As  to  the  plea  of  the  statute  of  frauds.  By  the  act 
of  assembly  of  Virginia,  p.  p.  15,  which  is  like  that  of 
Kentucky,  it  is  enacted  that  no  action  shall  be  brought, 
whereby  to  charge  aiiy  person  upon  any  contract  for 
Uie  sale  of  lands,  tenements,  or  hereditaments,  unless 
tbe  prowht  or  agmmenl  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof,  shall 
be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  by  him  thereunto  jaw- 
fully  authorized. 

The  contract  set  forth  in  ekch  count  of  the  declara- 
tion is  a  contract  far  the  sale  of  land,  tt  is  a  contract 
whereby  the  Plaintiff  was  to  part  with  all  his  title  to  the 
land ;  and  it  is  immaterial  whether  that  title  was  legal 
or  equitable. 

Tlie  first  count  states  expressly,  that  tiie  Plaintiff 
**protiimd  to  quit  all  daim  to  tlit  tract  ojlandy^  and  the 
Defendant  proniis^  to  pay  700 1. 

The  2d  count  also  states,  that  the  Defendant  wa.^  to 
pay  the  7002.  as  compensation  for  the  injury  and  lo^s  of  the 
bmd;  and  the  Plaintiff  agreed  to  acoept  it  «<  in  fill  ofali 
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claims  and  demands  for  the  said  land  and  for  the  injury  ntoiixs 
aforesaid/'  v^ 

MOORE. 

The  si.  count  s^ays^  th&t  a  conversation  was  had  con-  .-  «■.  ..if^ 
ceming  a  compensation  for  the  toss,  and  a  liquidation  of 
the  damages,  sustavied  by  the  Ptaintiff  by  rpason  of  the 
misconduct  and  wrong  floing  of  the  Defendant,  and  cf  tht 
vesting  them,  the  said  Dai-by  and  Hughes,  rvith  the  legal 
Htle  to  the  said  land,  and  it  was  agreed  in  consideration 
of  the  premises,  that  the  Defendant  sliould  pay  to  the 
Plaintiff  roOJL  in  full  satisfaction  of  the  PlaintiiTs  claims 
as  aforesaid,  pnd  the  Plaintiff  agreed,  upon  such  pay* 
ment  being  made,  to  quit  claim  to  the  Defendant  all  tlie 
Plaintiffi  clairos^or  compensation,  &c«  arising  from  the 
wrongdoing  and  misconduct  of  the  Defendant  in  the 
premises  «  and  from  the  vesting  the  said  Jkaiiy  and  Hnghn 
«<  wUh  the  legal  title  to  tlte  said  landJ'* 

The  4111  count  states  Uiat  the  Defendant  agreed,  in 
consideration  of  the  justckiims  of  the  Plaintiff  to  be  com<> 
pensated  for  the  damage  and  ii\jury  arising  froni  tlie 
misconduct  of  the  Defendant  in  the  pi'emises,  .and  in 
consideration  of  the  Defendants  having  procured  apateM 
to  be  issued  to  him  and  Darby  for  the  land,^  that  he,  the 
Defendant,  would  pay  the  Plaintiff  another  sum  of 
700/,  &c. 

Thu8  the  quit-claim  of  the  Plaintiffs  title  to  the  land 
is  the  consideration  of  every  promise  in  the  declaration; 
and  if  the  Plaintiff  had  no  title,  or  if  no  title  was  tapass 
from  the  Plaintiffi  by  the  contract,  it  was  nudum  pactum, 

3.  If  this  was  not  a  contract  for  the  sale  *of  the  Plain- 
tiff*s  title  to  the  land,  a  judgment  for  hiin  in  this  suit 
could  not  hare  barred  the  Plaintiff  from  setting  aside 
the  patent  in  equity.  There  seems  to  have  been  an  ia« 
consistency  in  the  opinions  of  the  Court  beloW.  If  the 
agreement  extinguished  the  Plaintiffs  equitable  title, 
then  it  was  an  agreement  for-the  sale  of  land,  and 
ought  to  have  been  in  v^Titing.  If  it  did  not  extinguish 
the  Plaintiff's  equitable  title,  then  it.  could  not  bar  him 
from  setting,  aside  the  patent 

Jones  and  C.  Lee,  contra. 

This  was  a  case  of  naked  fort^there  is  no  evidence 
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BVG^Bvaf  of  any  authority  from  Moore  to  Bughes  to  make  fhia 

V.        transfer,  but  it  was  done  by  the  latter  ^th  a  full  knovr- 

MooRE.    ledge  that  it  was  contrary  to  the  PlaintiflT's  intention*    It 

■*      *"-  was  of  itself  an  injury  to  the  Plaintiff  for  which  he  was 

entitled  to  redress.    It  was  actionable  per  $e. 

But  suppose  that  a  judgment  for  the.  Plaintiff  in  this 
case  should  prevent  him  from  setting  aside  the,  patent^ 
yet  it  does  not  follow  that  it  is  a  case  within  the  statute 
of  frauds.  Contracts  executed  are  not  within  that  sta- 
tute. If  there  be  a  vei*bal  agreement  for  the  sale  of  land* 
and  ttie  vendor  executes  his  part  of  the  agreement  by 
convoying  to  the  purchaser  the  legal  titles  which  he  ac-* 
cepts^  and  receives  the  possession  and  the  title  papers, 
it  js  not  necessary  that  the  vendor  should  have  a  pro- 
mise in  writing  from  the  purchaser^  in  order  to  compel 
him  to  pay  for  it— a  Court  of  Chancery  would  decree 
him  to  execute  the  contract. 

The  Plaintiffs  subsequent  ratification  of  the  act  of  the 
Defendant,  was  equivolent  to  his  previous  assent*  The 
contract  then  was  executed  on  the  part  of  Maoi^.  The 
Defendant  had  all  his  title — and  the  possession — and  tlie 
title  papers.  No  further  act  was  necessary  on  the  part 
of  the  Plaintiff. 


Besides^  it  does  not  appear  that  the  contract  on  the 
part  of  the  Plaintiff,  if  there  was  any,  for  the  transfer 
of  his  righty  was  not  in  writing.  If  it  was  necessary 
that  it  should  have  been  in  writing,  it  will,  after  verdict, 
be  presumed  to  have  been  so.  1.  Ckitty  on  pUadings, 
d33-    1.  Saiul.  276  f  a.J  note  2.    4  East.  400i 

As  to  the  J\*oli  Prosequi — ^the  Plaintiff  has  a  righ^  to 
enter  it  at  any  time  befo!*e  verdict,  and  eviJn  after  ver- 
dict, before  judgment.  Sayer  on  damages,  113.  ±2, 
Mod.  558. 

The  Defendant  could  not  by  oyer  of  the  agreement 
stated  in  the  first  count,  make  that  agreement  applica- 
ble to  other  counts  which  do  not  refer  to  it  The  3d 
and  4th  pleas  wore  only  applicable  to  the  first  count. 

It  is  immaterial  whether  the  Plaintiff  actually  sustained 
damage  to  the  value  of  700 1    It  is  sufficient  if  he  susr 
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taihed  any  damage  af  idl*    it  is  an  actioh  for  liq^ida-  hvobu 

ted  daipagea^  and  it  is  immateriied  >^hat  was  the  real  in*  v, 

jury  which  the  Plaintiff  suffered.    7  .Ftn.-SOas— TtM^ain-  moorb. 

ages.  8.^'Maore  M9»#  Caiman's  ca5e.-*-4.  Burr.  22^9,  i  ,  ■  ^ 
Larsptv.  yurs.^^Uljn'd  Maym.  116^ 


The  Court  below  was  correct  in  the  opinion^  tliat  a 
judgment  in  this  suit  would  have  banned  a  suit  in  equity 
to.  lEiet  aside  the  patent  It  was  only  an  agreement  for 
the  extinguishment  of  an  equitable  right  which  need  not 
be  in  writing.    It  transfered  nothing  to  the  Defendant** 

March  7(h.».Jjff  Om  Judges  being  jfresent, 

Marshaix,  Ch.  J.  delivered  th^  opinion  of  the  Court 
as  follows : 

Much  of  the  seeming  intricacy  of  this  cause  will  dis- 
appear, if  we  extricate  the  questions  made  by  the  plead- 
it^  before  the  Courts  from  others  which  might  greatly 
embarrass  and  perplex  it 

The  declaration  contains  four  conntSr  l^he  first  in- 
cites an  original  contract  between  Cleon  Moore  and 
John  Darby,  for  the  sale  of  certain  lands,  lying  in  Ken* 
tucky^  and  proceeds  to  recount  in  detail  those  transac* 
tions  on  which  the  action  was  founded*  The  other 
counts  state^  in  different  terms,  the  several  assumpsits^ 
which  they  allege  to  have  been  made. 

The  Defendants  crave  oyer  of  the  written  conti-act, 
stated  in  .the  first  count,  and  file  several  pleas  to  that 

*  It  isaqderatood  that  th«  opinioo  of  the  Court  below  iras  g;h)on(ledx>ti 
the  ulea  that  thb  case  was  to  be  ^verned  by  the  principlea  relative  to  implied 
traits  -wbieh  ase  not  within  the  statute  of  frauds.  Darbv  &  H^igfaes  having 
obtained  ih6  leni  estate  without  the  assent  of  fhe  Plaintifi;  were  to  be 
considered  as  houling  it  in  trust  to  secure  to  him  the  payment  of  7001.  in  case 
the  land  should  turn  out  to  be  worth  2,0001.  This  was  an  iiApI^d  trost,^' 
resulting  from  the  circumstuices  of  the  caae,  and'  wfaSeh  woukl  cease  to  exist 
upon  payment  ol  the  7001.  Upon  the  Plaiotifi''8  receiyiiig  payment  of  that 
warn,  hb  equiublc  title  would  cease.  It  would  not  be  transferred  to  the  De- 
fendant ;  but  would  be  estinguished.  II  the  7001.  mentioned  in  the-  declara- 
tion were  to  be  considered  as  the  compenaatioo  foi*  the  injury  done  in  depdnr- 
ina;  the  PluntifT  of  his  legal  security  for  7001.  to  be  paid  upon  a  contj|peaieT» 
It  IS  evident  that  that  injury  could  not  h^ve  exceeded  7001.  lAod  whether  it 
"were  to  be  paid  «»  oom^naation  for  that  injury,  or  as  tfat  wm  which  would 
^  doe  upon  the  happenitig  of  the  oontingency,  it  would  equally  destroy  .thb 
impfied  trust.  And  as  an  implied  trust  eaik  be  nised  without  writ^  sp^  it 
viMthoi«ht,  iteoDUhs  extfi%QUieawH)w«t  «^^ 
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uirGHEs   count-    They  then,  without  repeating  the  oyer^  file '8i« 
T.        milar  jdeaB  to  the  remaining  counts.    After  taking  m- 
MOORE,    sue  on  some  of  the  pleasi  and  demurring  to  others^  the 
^       .— .  Plaintiff  belo^  discontinues  his  first  count; 

By  the  counsel  for  Hughes^  this  has  been  considered 
as  error.  But  the  Court  can  perceive  no  reason  for 
this  opinion.  Ailer  this  discontinuance,  the  parties  are 
in  precisely  the  same  situation^  as  if.  all  the  issues  both 
of  law  and  fact  which  wei*e  joined  upon  that  count,  had 
been  decided  in  favor  of  the  Defendant  below.  Such  de- 
cision could  not,  in  point  of  law,  have  affected  the  rights 
of  the  parties  under  the  issues  joined  cm  the  remaining 
counts,  and  consquently  the  discontinuance  upon  that 
count  must  leave  those  rights  unimpaired.  Whether 
this  count  remain  in  the  declaration,  or  be  stricken  out 
of  it,  the  right  of  the  Plaintiff  in  the  Circuit  Court,  to 
i^ecover  on  the  other  counts,  will  be  precisely  the  same. 
TIic  examination  of  this  right  must  be  conducted  on  the 
same  principles  as  if  the  declaration  had  never  contain«> 
ed  the  first  count. 

By  the  Flaintifl^in  erroritis  contended,  that  the  oyer^ 
which  was  prayed  of  the  written  contract  alleged  in  the 
first  count,  spreads  that  contract  on  the  record,  and 
makes  i^  a  part  or  all  his  subsequent  pieaaL  This  is 
certainly  true  with  respect  to  all  his  subsequent  pleas 
to  that  count,  but  not  with  respect  to  his  pleas  to  the 
other  counts.  Different  counts  allege  different  con- 
tracts, and  different  assuqnpsits.  It  is  upon*  this  idea 
alone,  that  a  verdict  can  be  rendered  for  the  Plaintiff, 
on  one  count,  and  for  the  Defendant  on  another.  Now 
the  oyer  of  one  contract  cannot  be  the  oyer  of  another 
contract,  and  cannot  spread  upon  the  record  a  contract 
supposed  toLe  totally  distinct  from  that  which  was  read* 
The  discontinuance  of  the  first  count  produces  no  change 
in  this  respect,  in  the  condition  of  the  parties.  Had  it 
remained,  it  could  have  had  no  influence  on  the  other 
counts,  nor  could  the  oyer  of  tlie  written  contract  it 
stated  have  transferred  that  contract  to  the  other  counts. 

The  second  count  states,  that  Cleon  Moore  was  own- 
er and  proprietoir  of  a  plat  and  certificate  of  survey  for 
lands  lying  in  Kentucky,  for  which  he  icas  entitled  to  a 
patent  from  the  government  of  that  State;  attd  thai 
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James  Hughes,  without  aathority,  transferred  that  plat 
and  certificate,  in  the  name  of  Cleon  Moore  to  John 
Darby  and  the  said  Hughes,  by  which  wrongful  act  a 
patent  for  the  said  landiwas  issued  to  the  said  Darby  &  - 
Hughes  to  the  great  injury  of  the  said  Moore.  That  af- 
terwards the  said  Hughes  promised  to  pay  to  the  said 
Moore,  <<  the  sum  of  seven  hundred  pounds  for  the  said 
injury,  and  loss  of  the  said  land  assigned  as  aforesaid; 
the  said  Plaintiff  at  the  same  time,  agreed  to  .the  said 
terms,  and  to  accept  of  the  said  compensation  in  fuD  of 
all  claims  and  demands  for  the  said  Umd  and  for  the  in- 
jury aforesaid.'^ 

To  this  count,  the  Defendant  pleaded  several  pleas, 
one  of  which  was,  that  neither  the  promise  nor  any .  me- 
morandum thereof  was  made  in  writing.  To  tl^is  plea 
the  Plaintiff  demurred,  and  the  Court  sustained  the  de* 
murrer. 

The  correctness  of  this  decision  depends  entirely  on 
the  application  of  the  statute  of  frauds  to  the  contract 
stated  in  the  declaration. 

Cleon  Moore  is  averred  to'  have  been  the  praprietor  of 
a  plat  and  certificate  of  survey  on  which  Hughes  & 
Darby  obtained  a  patent  by  using  his  name  without  au- 
thority. This  tortious  act  did  not  divest  Moore  of  his 
equitable  title.  The  land,  in  equity,  was  his.  Did  he 
part  with  this  title  by  the  contract  stat^in  the  declara- 
tion ?  Tiie  answer  must,  in  t)>e  opinion  of  the  whole 
Court,  be  in  the  affii^mative.  «  He  agreed  to  accept  of 
the  said  compensation  in  full  of  all  claims  and  demands 
for  the  said  (and,  <and  for  the  injury  aforesaid.  This, 
then,  was  an  agreement  to  sell  his  equitable  title  to  the 
land  for  the  sum  of  seven  hundred  pounds.  The  Court 
can  peroeive  no  distinction  between  the  sale  of  land  to 
which  a  man  has  only  an  equitable  title,  and  a  sale,  of 
land  to  which  he  has.  a  legal  title.  They/ are  equally 
within  the  statute. 

It  is,  tiierefore,  the  unanimous  opinion  of  this  Court, 
that  the  judgment  upon  the  d^urrer  to  this  plea,  oueht 
to  have  been  in  favor  of  the  Defendant  below.  Tms 
plea  being  a  complete  bar  to  the  second  count,  it  is  un- 
necessary to  consider  the  qtiier  pleas. 


V. 
HOOBK. 
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B0SHBS    .   Tbe  tbird  count  states  the.  titlo  of  ^leon  Moove»  and 

V.        tbc  injury  sustained  by  him  to  the  same- effect  witb  the 

MooBA.    second  count    It  then  states  a  conversation  between 

nir— »-««-—  the  parties^  <<  concerning  a  compensation  for  the  lossi. 
'*  and  a  liquidation  of  the  damages  sustained  by  the  said 
<<  Cleon^  by  reason  of  the  misconduct  and  tvrong  doing 
<<  of  the  said  James  in  the  premises^  and  of  the  vesting 
<'  them,  the  said  Darby  &  Hughes,  with  the  legal  title  to 
<<  the  said  fand  as  aforesaid ;  and  it  was  then  and  there 
«  agreed  by  the  said  James,  on  his  )»art,  in  considera- 
<^,6on  of  the  premisesy-and  of  the  just  claims  of  tlie  said 
<f  Cleon,  for. compensation  and  damages  as  aforesaid^ 
<<  that  the  said  James  should  pay  to  the  said  Cleon,  in 
<<  satisfaction- for  the  same,  the  sum  of  700L"  &c.  «  And 
<fthe  said  Cleoii  then  and  there  agreed,  on- his  part,  to 
«<  accept  of  the  said  seven  hundred  pounds  in  full  com- 
<«  pensation  of  his  just  claims  as  aforesraid/'  and,  upon 
the  same  being  secured,  &c.  to  re]ca<^  and  quit  claim 
to  the  said  James,  all  his,  the  said  Cleon's,  claims  and  de- 
mands whatsoever,  -for  compensation,  redi*css  or  da- 
mages, arising  from  the  wrong  doing  and  misconduct  of 
the  said  James  in  the  premises,  and  from  tlie  vesting  the 
said  Darby  &  Hughes,  with  tite  legal  title  to  the  said 
land  as  aforesaid. 

2^0  this  counf  also,  the  statute  of  frauds  was  pleaded 
ar.    Tlie  Plaintiff  below  demurred  to  the  plea,  and 
the  Defendant  joined  in  demurrer. 

Upon  the  true  construction  ef  tHe  contract  stated  in  this 
count,  there  was  some  contrariety  of  opinion  among  the 
judges.  It  is,  however,  tlie  opinion,  of  the  majority 
that  the  contract  must  be  understood  to  import  a  sale  of 
tonff,  and  that  the  sum  of  money  stipulated  to  be  paid, 
was,  in  contemplation  of  the  parties,  to  extinguish  the  tir 
tie  of  the  said  Cleon  Moore. 

The  conversation  was  <^  concerning  a  compensation 
^<  for  the  loss  and  a  liquidation  of  the  damages  sustained 
«« by  the  said  Cleon/'  not  only  <«  by  i*eason  of  the  mis- 
«  conduct  of  the  said  Hue^hes,  but  also '  by  reason  '*  of 
<*  the  vesting  them,  the  said  Darby  &  Hughes,  with  the 
"  legal  title  to  the  said  land."  "  "  And  it  was  then 
'<  agreed,  in  consideration  of  the  just  claims,  of  the  said 
'<  Cleon^.  for  cofitpensation  and  ddmages,  that  the.  said 
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M  JamesyShoidd  pay  the  said  Cleon,  in  saAisfaction  for  sVMis 
<<  the  same,  the  sum  <tf  7002.''    To  tiie  majority  of  the       v. 
Courts  it  seems,  that  a  compensatioii  fo^  the  loss  of  the 
title  to  tlie  land  must  be  understood  to  be  a  comjiensatioii  • 
for  the  land  itself,  and  that  the  receipt  of  this  money  by 
Gleon  Moore,  would  not  only  have  barred  an  action  for 
damages,  hU  a  suit  in  equity  far  the  title. 

If  this  opinion  be  correct,  then  the  caniraei  is  subsUm^ 
tialljffor  the  sale  of  land,  and,  to  be  validf  ought  to  hm)€ 
been  in  writing.  On  tliis  plea  also  the  demurrer  ought 
to  have  been  overruled. 

The  foCirth  count.statcs  the  iiyury  more  in  detail,  than 
isdone  in  either  the  second  or- third  counts.  It  states 
the  claim  of  Claim  Moore  to  be  compeiisated  foi?  the  loss 
sustained  by  Jrisiand  being  granted  without  his  commit 
to  Hughes  and  Darby.  A  conversation  was  then  heM^ 
and  <<  propositions  for  a  compromise  were  made,  touch- 
ing the  compensation  and  indemnification  of  him,  the 
said  Cleon,"  «  and  it  was  then  and  there  agreed  by  the 
^<  said  James,  in  consideration  of  Uie  just  claims  of  the 
<<  said  Cleon,  to  be  compensated  for  the  damage  and 
^<  injury  for  the  misconduct  of  the  said  James  in  the  pre^ 
<<  mises,  and  in  consideration  of  the  said  James  having 
«  procured  and  obtained  a  patent  to  be  completed  and 
<^  issued  to  the  said  James,  and  the  said  John  Darby,  as 
Mlast  aforesaid,  for  the  said  land,''  that  he,  the  said 
James,  would  well  and  truly  pay  the  said  Cleon,  one 
other  sum  of  700^  This  the  <«*  said  Cleon  agreed  to 
«  accept  in  satisfaction  of  his  just  claims  to  compensa- 
«<  tion  arising  from  the  causes  and  considerations  last 
«  aforesaid." 

The  compensation  here  offered  and  accepted,  is  for 
the  injuiry  sustained  by  Cleon  Moore,  in  consequence  of 
the*  grant  of  his  land,  by  the  state  of  Kentucky,  to 
Qughea  and  Darby.  It  seems  to  the  Court,  that  this 
CMipensation  was  in  lieu  of  t^e  patent  itself,  and  must 
have  been  intended  to  extvngutsh  his  right  to  that  patent* 
It  is  difficult  to  suppose  an  intentiony  in  this  case,  to  re* 
ceive  a  full  compensation  for  the  loss  of  a  title,  and  yet 
to  retain  the  right  to  that  title.  The  majority  of  the 
Courtis  of  opinion  that,  under  the  amUnct  as  stated  in 
this  count  simh  the  payment  of  tbf  money  agreeA  to  he 
VQUVIL  M 
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HUCmEfi  jitnidf  would  have  exHngJiished  the  right  of  Clepn  Moor6 

^0^        to  the  laud  in  questiojif  and  tliat  this  contract  likewise 

MootB.  is  Bubslaiitially  a  contrad  for  the  sale  of  land.  The  demur- 

: rer,  therefore,  to  this  plea  ought  to  have  been  overruled. 

It  is  unnecessary  to  examine  other  points  which  wei*e 
made  in  the  cause.  The  judgment  of  tl|e  Circuit  Court 
must  be  reversed,  and  judgment  rendered  for  the  Plaii»- 
tiffin  error« 


Judgment  reversed. 


181?. 


Mmh  5th.     BARTON  r.  PETIT  AND  BAYARD. 


Prc8eiit...^U  the  Judges. 
A  iMaiBtirr,  KUROU  to  the  Cihcuit  Court  for  the  District  of 

who  has  <lc-    ir:j«:„;^ 
aainit  tvo 

i>efeiidiints,  AS  xhc  transcHpl  of  the  record  which  was  sent  up,  bc- 
S^^Xr^lnP"  ^y  staling  that  «  Heretofore  to  wit,  at  rules  lield 
fact  oohr  one  hi  thc  clcrk's  office  of  the  said  Court  in  the  montti  of 
•^*8*  wTt*^"'  l^^^^nibcr,  id  Ihe  year  1807,  Andrew  Petit  and  Andrew 
tsken  on  the  Bayard,  by  Piiilip  N.  .Nicholas,  gent4  their  attorney 
?*^'ab  e  hb  apiw^a^'^d  and  filed  their  certain  bill  against  Seth  Bar- 
own^  MtiorT  ton  lUid  Tfiomas  Fisher,  which  bill  is  in  the  following 
fe^unst  the  words,  to  Wit:  United  States,  fifth  Circuit,  district  of 
uk^,C^e«i  Virginia,  to  wit:  Andrew  Petit  and  Andrew  Bayard^ 
iBfOKM-izeii  so  citizens  and  inhabitants  of  the  state  of  Pennsylvania, 
wiiwL  ef  the  ^^^'chaiits  and  partners,  trading  under  the  firm  of 
^(ooesifigamst  Petit  and  Bayard,  Plaintiffs,  complain  of  Seth  Barton 
Ka ^"^^si  ^^^  rhoiiuis  Fisher,  citizeiis  and  inhabitants  of  the  staie 
ofVh^M^re-?/  Virginia^  late  merchants  and  partners  trading  under 
turn  ihat  iiie  thc  /ii'itt  of  Bsrton  and  Fisher,  Defendants  in  custody, 
io^^nhHbiia"  **•*  ^  p^ea  that  the  said  Defendants  render  unto  the  said 
oi;  the  (listiU t  Plaintiffs  tho>  sum  of  four  thousand  dollars,  also  one 
SL^iiSfXn  ^'^*^'*5*^"<l  »"*^  ^""^  pounds  of  tobacco  at  twdve  dSSmtf^a 
abate  w  to  tftd  Shv  pence  thc  hiindi*ed  wcigiit,  being  of  the  vahie  of 
indi  Defcn-  twenty  dollars  and  ninety-two  cents,  which  to  the.  said 
Tht  PiainturPl^tiffs  the  ssiid  Defendants  owe,  &c.;  stating  a  judg- 
hi  Virginia  is  ment  of  the  General  Court  of  Maryland. 

not  bou'.id   to 

deelare   uniil        rwi*  ,    . 

au  itie  DP  II.  Ttie  record  then  states,  that  the  Defendatit,  8em  fiar- 
2w^*or  tffc  ^'  J^a^ing  bceii  arrested  upon  the  capias  ad  re^pgnden^ 
iHii  be' abated  dUmf  and  beuig  called,  but  not  appearing^  It-  WM  order* 
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«d  that  Jie  appear  at  the  next  rules  and  gi?e.  special   bawpm 
bailf  &c.  vfiach  be  did  and  pleaded  paumeid,  upon  whi^h        v. 
the  issue  was  joined,  and  verdict  for  the  Plaintifi!).  petit  & 
Whereupon  the  Defendant,  Barton,  moved  in  acrest  of  uayas^. 
judgment;  because,  ..i-^.......^ 

at  to  such  as 

1;  The  declaration  states  Rjoini  cause  of  action  against  ^ZU"^  ^^' 
this  Defendant  and   a  certain  Thomas  l^lslier,  and 
therefore  a  judgment  ought  not  to  be  rendered  against 
this  Defendant  ahne. 

%.  Because  the  Plaintiff  has  not  in  and  by  his  decla- 
ration made  a  proferi  of  the  judgment  stated  in  the  de* 
claratipn,  under  the  seal  of  the  General  Court  of  Ma- 
ryland'>  where  tlie  said  judgment  is  stated  to  have  be-en 
rendered. . 

.3.  Because  the  said  Thomas  Fisher  ought,  upon  a 
joint  judgment  against  him  and  this  Defendant,  (the 
said  Thomas  being  stattd  to  be  in  life  and  a  citizen 
and  inhabitant  of  the  district  of  Virginia)  to  be  a  party 
(o  the  judgment,  if  one  is  rendered  against  the  sigd  De- 
fendant; and 

^.  Because  thb  verdict  is  insuflRcient,  uncertain,  and 
wants  form. 

Tliis  motion  was  overruled,  and  judgment  entered 
upon  the  verdict  against  the  Defendant,  Barton,  alone, 
<«  for  4,000  dollars,  also  one  thousand  and  four  pounda 
**  of  tobacco  at  twelve  shillings  and  six  pence  the  bun* 
<<'dred  weight,  of  the  value  of  twenty  dMars  and  nintn. 
*«  tjf'two  cefUs9  and  their  costs,  &c,"  Whereupon  the 
Defendant  brought  his  writ  of  error.' 

p.  B.  Key,  for  the  Plaintiff  in.  error. 

1.  The  suit  being  Joint,  upon  a  joint  debt,  and  tne 
d^laration  being  against  ftotA,  averring  both  to  be, in 
custody,  tlie  judgment  against  one  alone  is  erroneous. 

The  writ  of  capias,  not  being  considered  as  pan  of 
the  record,  according  to  the  practice  in  Virginia,  does 
not  appear  in  the  transcript  The  record  states,  that 
Biurton  wa»  arrested^  bht  says,  nothing  as  to  Fisher. 
No  T«88on  appears  upon  tlie  record  why  Jie  was  not  a 
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bMfW  p^rty  to  the  judgment    The  declaration  avers  them 
%        Mh  to  k  in  cuUody,  and  com^ains  against  both.    That 
PK^T  &  is  an  averment  of  a  fact  upon  record  which  the  Plain- 
BAr4«l»«  tiffs  cannot  contradict. 


If  it  appf^ars  on  the  declaration,  or  in  any  of  the  pro- 
ceedings on  the  part  of  the  Plaintiff,  that  another  was 
jointly  bound  with  the  Defendant,  and  is  gtiU  living, 
judgment  against  one  is  error  and  must  be  reversed. 
I  Sand.  291,  (^C.  J  note  4.   &  Bur.  2614'. 

It  is  a  rule  in  good  pleading  that  the  count  must  con- 
firm to  the  writ,  and  the  bar  and  judgment  to  the 
count.   Ck).  Lit.  MSf  a. 

If  this  count  conforms  to  the  writ,  which  in  good 
pleading  it  ought  to  do,  then  both  were  takenf  and  the 
judgment  is  erroneous. 

But  if  both  were  not  taken  upon  this  joint  writ  for  a 
joint  debt,  yet  there  is  error.  At  common  law,  if  there 
be  process  against  two  on  a  joint  cause  of  action,  and 
one  only  be  taken,  the  other  must  be  ouUawed  before 
there' can  be  any  other  proceeding.  Strange  ^7$,  Ed- 
lUfords  V.  Carter.  But  if  you  could  proceed  agaiifist  one, 
you  must,  upon  the  return  of  the  writ,  count  against  one, 
atating  that  the  other  was  not  taken,  according  to  the 
truth  of  the  case,  and  this  must  appear  upon  the  record 
to  justify  a  judgment  against  one.  To  authorise  a  judg- 
ment againt  one,  upon  a  joint  suit  againt  two,  there 
must  be  a  -ducontinuance,  abatement,  or  outlawry,  or 
death  suggested  upon  the  record.  You  cannot  aver 
any  thing  out  of  the  record  to  support  the  judgment 
Every  thing  necessary  to  justify  the  judgment  must  be 
affirmatively  shewn  in  the  record  by  the  Plaintiff. 

2.  The  Court  below  erred  in  rendering  judgment  for 
pore  money  than  was  authorized  by  the  Maryland 
judgment,  which  was  filed  and  declared  upon  as  a  judg- 
ment of  recoi'd. 

This  is  not  kn  action  of.  debt  upon  a  simffe  contrad. 
but  technically  upon  a  judgment  on  record* 

He  act  of  Congress  of  May,  lypO,  declares  the 
moOe  of  authenticating  a  judgment ;  and  when  io  avfhen* 
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ticatedy  it  is  to  hare  the  same  faith  and  credit  in  every  f  AmTtf 
Codrt  within  the  United  States  aa  in  the  Coarta  of  that       v. 
state  in  wliich  it  was  rendered.  Pistit  & 

It  may  be  declared  upon  in  the  same  miynner  as  if  it  n  w,i 

were  a  judgment  of  a  Court  of  the  state  in  wliich  the 
suit  upon  it  is  brought  2  Bal.  MS,  drmstrong  v..  Car* 
son. 

Whenever  a  judgment  or  matter  of  record  is  the  gist 
of  the  action,  it  must  be  cei*tainly  and  truly  alleged, 
•tfny  variance  is  fatal, 

The  Maryland  judgment  is  for  4<)000  dollars,  and 
I9OM  lbs.  of  tobacco  at  12  shillings  and  e  pence  per 
hundred.  Tliis  12  shillings  and  6  ponoe  must  be  Mary- 
land cun*ency,  as  the  judgment  was  rendered  in  Mary- 
landy  where  the  dollar  is  7  shillings  and  6  pence.  The 
va?ue  of  the  tobacco  was  only  16  dollars  and  73  cents, 
whereas  the  judgment  of  the  Court  below  fixes  its  value 
at  20  dollars  and  M  cents,  which  was  at  the  rate  of  12 
shillings  and  6  pence,  Virgimja  currency^  per  hundreit 

The  Court  was  bound  to  take  notice  of  the  Maryland 
currency.  It  was  matter  of  law;  and  if  they  have  mis- 
taken it,  it  is  error. 

But  if  it  was  matter  of  fact,  it  ought  to  have  been 
found  by  the  jni*y;  and  their  not  having  found  it  is 
error.    Cro.  Mi%»  536,  Bagshaw  v.  Playn. 

If  it  is  an  error,  it  is  not  amendahU.  1  Cranch  889, 
Thompson  V.' Jameson.  And  in  such  a  case  there  can 
be  no  remittitur.    2  8alk.  658,  Indedon  v.  Crips. 

E.  I.  Lee  and  Swank,  contra. 

1^  There  is  no  evidence  in  tlie  record  that  will  au- 
thorize the  Court  to  take  notice  of  the  Maryland  cur- 
rency. Upon  the  plea  of  payment  it  was  not  necessarjr 
for  the  FlaintilTs  to  produce  the  record  of  the  judgment 
in  Maryland.  Besides,  it  was  a  matter  for  the  jury  to 
ascertain,  and  they  have  found  it  Their  verdict  was 
'<  that  the  Defendant  hath  not  paid  the  debt  in  the  deda- 
**  ration  mentioned.** 
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nimToir       Tlic  debt  in  the  declaration  mentioned  was  <<  the  sunt 

v»        *^  of  four  thousand  doliarsy  also  one  thousand,  and  four 

9ET1T  &  **  pounds  of  tobacco  at  twelve  shillings  and  six  pence 

91TABD.  <*  the  hundred  weight,  «  hdng  oj  the  value  of  twenty 

c.  ^in^a  ai^  ninety' two  cfttts."     This  was  the  debt 

which  the  Defendant  pleaded  that  he  had  paid^  and 

which  the  jury  found  ihat  he  had  not  paid.  2  fVash.  IMt 

Strode  v.  Head. 

3.  The  ave^rment  in  Uic  declaration  that  the  Defen- 
dants are  ^n  custody  is  only  matter  of  form^  and  is  always 
made  in  cases  where  the  Defendants  are  not  in  custodyt 
and  cannot  be  holden  to  bail.  In  this  very  case,  (it  be- 
ing /debt  on  a  judgment)  according  to  the  decisions  in 
Virginiaf  th^  Defendant  cannot  be  holden  to  bail.  It  is 
an  immaterial  averment*  and  if  it  appeiir  by  the  record 
that  on^  of  the  Defendants  never  Wlis  taken,  a  judgment 
against  tlie  other  is  not  erroneous.  1.  Wash*  9t  Bronuin 
V.  Bdches. 

The  omission  of  tlie  clerk,  at  the  rules^  to  enter  the 
suit  abated  as  to  Fisher,  is  not  error. 

By  the  statute  of  Virginia  respecting  the  District 
Courte  of  tliat  state  it  is  enacted  « that  where  the 
sheriff  Or  other  officer,  shall  return  on  any  Writ  of 
ci^ias  to  answer  in  any  civil  action,  that  the  Defendant 
is  not  found  within  bis  bailiwick,  the  Plaintiff  may 
eitlier  sue  out  an  alias  or  a  plurias  capias^  until  the  De- 
fendant shall  be  arrested,  or  a  testatum  capias  where  be 
shal(  be  removed  into  another  county;  or  may  at  his 
election  sue  out  an  attachment  against  the  estate  of  the 
Defendant  to  fuix^e  an  appearance."  Rev»  Code,  p.  86, 
§  33.  And  <<  on  the  neturn  of  the  plurieSf  that  tl^e  De- 
fendant is  not  found,  the  Court,  instead  of  the  process 
of  outlawry  formerly  used,  may  order  a  proclamation 
to  issue,  warning  the  Defendant  to  appear  at  a  certain 
day  therein  named,  or  that  judgment  will  be  rendered 
againist  him,  which  proclamation  shall  be  published,'' 
&c.-*-'<  and  if  the  Defendant  fails  to  appear  pursuant 
to  such  proclamation,  the  same  proceedings  shall  be 
had,  Aid  the  same  judgment  given,  as  iu  other  cases  of 
defimlf    Bev^  Owe,  p.  87,  $  41. 

By  tiie  statute  of  Yirginia^  i*especting  the  Qmnty 
CqmU^  *\  for  th«  better  iMM^ertaining  what  process,  may 
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be  8Q€d  oQty  ^erc  the  sheriff  or  other  officer  returns   BUOMi 
that  tKe  Defendant  is  not  to  be  found  in  bis  bailiwick^  it        v. 
is  enacted  that  where  any  sheriff  or  other  officer  sliali  petit  9t 
make  such  return  the  Plaintiff  or  Plaintiffs  in  any  civil  baysu^ 
actidn>  shall  and  may  sue  an  attachmentf  &c»  to  Torce  — ^— — .««» 
an  apiiearajacey  or  an  alias  or  pbnies  capias,  at  tlie  elec- 
tion of  the  Plaintiff  or  Plaintiff^  :^   <<  and  wlirre  any 
Defendant  shall  be  a  known  inhabitant  of  anotlier  coun- 
ty* and  not  of  the  county  of  that  Sheriff  to  whom  the 
process  shall  be  directed,  such  sheriff  shall  return  the 
truth  of  the  case,  but  not  that  the  person  is  not  found 
in  htiB  county,  and  thereupon  such  process  issued  from 
any  Caunh/  Court  dtrVs  office,  as  to  such  Defendant, 
shall  abate  and  be  dismissed."    Hev*  Code,  95,  $  3^ 

By  the  former  act,  Bev»  Code^  p.  86,  &  35,-  rules  are 
to  be  holden  monthly  at  the  clerk's  office,  and  **  the 
**  Plaintiff  shall  file  his  declaration  in  the  clerk's  office 
<<  at  the  succeeding  rule  day  after  the  Defendant  shall 
«  have  entered  his  appearance,  or  the  Defendant  may 
<<  then  enter  a  rule  for  the  Phiintiff  to  declare,  which  if 
<<  he  fails  or  neglects  to  do,,  at  the  succeeding  rule  day* 
•<  he  shall  be  non-SMi(cd"  and  pay  costs,  &c. 

The  practice,  under  these  statutes  ip  Yirginiaf  is  to 
enter  the  suit  abated  against  jsl  Defendant  who  is  re- 
turned by  the  sheriff  ^  no  inluAitant  of  his  county,*^  and 
to  proceed  against  the  other;  and  the  declai'ation  is  al* 
ways  joint,  and  in  the  same  form  as  if  both  bad  been 
taken. 

After  one  D(  ft*ndaut  has  appeared,  the  Plaintiff  is 
bound  by  law  to  declare  against  him  or  to  suffer  a  non- 
suit. 

So  if  one  suffers  judgment  to  be  rendered  against 
him  by  default#  yqu  proceed  a]gainst  the  other  and  file 
your  declaration  against  both.  So  6ne  Defendant  in 
custody  may  confess  judgment,  and  you  proceed  against 
tlie  other.  In  tlie  case  of  Brown  v.  Belches,  cited  from 
Washington's  Reports,  the  declaration  was  against 
both,  and  stated  them  both  to  be  in  custody;  and  such 
has  been  the  uniform  practice  for  more  than  20  years* 

▲fterwanb^  K.  L  Los  obtained  a  ccrtimwi  tipoa  a 
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XAMToii  saggestion  that  the  transcript  of  the  record  did  not  con- 
V.       tain  the  writ  of  ca/mu  ad  teipondendum  against  Barton 
FtTiT  &  and  Fisher  and  the  marshal's  return  thereupon. 

9ATARD. 

I  1  Upon  the  return  of  the  certhrari,  the  clerk  sent  up  a 
copy  of  the  capias,  which  was  in  the  usual  form,  against 
both  Defendants,  and  of  the  marshal's  return,  which 
was. <<  executed  on  Seth  Barton  only,  and  bailed  by 
Thomas  R.  Bootes." 

The  clerk  also  certified  <'  that  the  said  capias  not 
«  having  been  executed  upon  the  said  Thomas  Fisher, 
«<  an  alias  capias  was  awarded  against  him,  which  has 
*^  not  been  returned;  and  the  attorney  for  the  Plaintiffs 
«  having  infoimation  that  that  Defendant  was  7to  inhO' 
«c  bita/iU  of  the  Virginia  district^  at  rules  he|d  at .  the 
•<  clerk's  office  in  the  month  of  June,  in  the  year  1809, 
«<  catised  the  said  suit  to  be  abated  as  to  the  said  Thomas 
^^  Fisher.** 

This  was  stated  by  JE.  /•  Lee  to  be  conformable  to  the 
practice  in  Virginia. 

Marc}r%Uh..yM  the  Judges  being  present, 

Washington,  J.  delivered  the  opinion  of  the  Court 
as  follows: 

This  was  an  action  of  debt  brought  in  the  Circuit 
Court  for  the  district  of  Virginia  by  Petit  and  Bayard 
against  Seth  BarUm  and  *JJioinas  Fisher^  upon  a  judg- 
ment i^udcred  in  the  General  Court  of  Maryland.  The 
declaration  is  against  the  said  Barton  and  Fisher, 
late  merchants  and  partner,  trading  under  the  firm  of 
Bai*ton  and  Fisher,  citizens  and  inhabitants  of  the  state 
of  Virginia,  botii  of  whom  are  alleged  to  be  in  the  cus- 
tody of  the  marshal.  The  record  states  that  Barton# 
who  had  been  arrested  upon  the  capias,  gave  bail  and 
put  in  the  plea  of  payment,  on  which  an  issue  was  join- 
ed, and  a  vei*dict  was  rendered  against  him.  He  after- 
wards moved  in  arrest  of  judgment,  and,  amongst  other 
reasons*  assigned  the  following,  viz.  That  the  declara- 
tion states  a  joint  cause  of  action  against  the  said  Bar- 
ton and  one  Thomas  Fisher,  and  that,  therefore,  a  judg- 
ment ought  not  to  be  rendered  against  him  alme.   Hie 
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inotioain  arrest  of  jadgment  haring  been  argued  and  bartof 
ovemUedy  judgment  was  rendered  against  Barton,  and        v. 
the  record  has  been  removed  into  this  Court  by  writ  of  psncn  & 
error.  bataIid. 

The  general  rule  Certainly  is,  that  if  two  or  moi-^ 
persons  are  sued  in  a  joint  action;  the  Plaintiff  cannot 
proceed  to  obtain  a  judgment  against  one  alone^  but 
must  wait,  until  the  others  have  been  served  with  pror 
cess»  or  until  the  other  Defendants  have  been  proceeded 
against  as  far  as  the  law  authorizes  for  the  purpose  of 
forcing  an  appearance*  In  Engiaud  the  Plaintiff  must 
proceed  to  outlaw  the  Defendants  who  have  not  been 
served,  before  be  can  proceed  against  those  wlio  appear. 
In  Yirginiat  where  this  suit  was  brought,  the  Plaintiff 
might  have  taken  out  an  aUa»  and.  a  phiries  capias,  or 
testatum  capias,  or,  at  his  decUon,  an  attachment  against 
the  estate  of  such  Defendant;  or,  upon  the  rettini  of  a 
pturits  not  found,  the  Court  may  order  a  proclamation 
to  issue,  warning  the  Defendant  to  appear  on  a  certain 
day,  and^  if  he  fail  to  do  so,  judgment  by  default  may 
be  entered  against  him. 

But,  whatever  may  be  the  mode  provideil  by  law  for 
foi-cing  an  appearance,  the  Plaintiff  cannot  proceed  to 
obtain  a  judgment  against  one  Defendant  in  a  joint  ac 
tion  against  two,  until  he  has  proceeded  against  the 
other  as  far  as  the  law  will  autliorize,  unless  the  faw 
dispenses  with  the  necessity  of  proceediug  against  the 
otlier  Defendant  beyond  a  certain  point  to  force  an  ap- 
pearance. Thus,  in  Pennsylvania,  (as  is  known  to  one 
of  the  judges  of  this  court)  if  the  sheriff  return  noii  est 
as  to  one  Defendant,  Uie  Plaintiff  may  proceed  against 
the  other  on  whom  the  writ  was  served,  stating,  in  his 
declaration,  the  return  of  tlic  writ  as  to  his  companiouc 

To  remove  the  objection  which  arises  in  Uiis  case^ 
the  Plaintiff  obtained  a^  certiorari  to  the  Circuit  Court 
of  Virginia  on  a  suggestion  of  diminution,  and  it  now 
appears,  by  the  certificate  of  tlie  clerk  of  that  ooiirt^ 
that  an  alias  capias  issued  against  Thomas  FisUer, 
which  was  not  returned,  but  the  Plaintiff '43  attorney 
caused  the  suit  to  be  abated  as  to  the  said  Fisher,  .upon 
infoimation  which  he  had  i"eceived  tiiat  &e  said  Fisher 
was  no  inhabitant  of  the  district  o{  Virginia,  Had  the 
.    VOL.  VIF  97 
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ftABToir  mai^hal  returned  fhe  writ  airf  fteted  this  fact^  tht  law 

t.        would  have  abated  it  a*  to  Fisher;  in  which  case  the 

fKTiT  &  objection  to  the  sabsequent  proceedings  against  ^alrton 

BATAAto.  would  have  been  removed.   But  since  the  Plaintiff  conld 

not  have  supported  his  action  originally  against  one 

Defendant  on  a  joint  canse  of  action  where  it  appeared 
by  bis  own  showing,  or  by  a  plea  in  abatement,  that 
there  was  another  person  wha  was  jointly  bound,  and 
might  be  sued,  he  ought  not  to  be  permitted,  after  sta- 
ting a  joint  cause  of  action,  to  ahata  or  discontinue  his 
action  against  one,  unless  authorized  to  do  so  by  the 
return  of  the  process  agkinst  that  Defendann^  If  he 
does  so,  it  furnishes  a  good  ground  for  arresting  the 
judgment. 

It  is  contended,  in  support  of  this  judgment,  that,  aS^ 
by  the  law  of  Virginia,  the  Plaintiff  must  file  liis  decla- 
ration at  the  next  succeeding  rule  day  after  the  De- 
fendant shsll  have  entered  his  appearance,  or  that  the 
Defendant  may  rule  him  to  do  so,  which  if  he  faila  to 
do,  he  shall  be  non-suit,  the  Plaintiff  not  only  may,  bnt 
IS  bound  to  proceed  against  one  Defendant  idone,  after 
he  has  appeared.  But  the  Court  understands  this  law 
as  applying  to  a  single  Defendant,  or,  if  there  he  more, 
to  the  appearance  of  all  the  Defendants. 

Judgnunt  rtvernd. 


Hareh      6th. 


WILSON  V.  KOONTZ. 


PreHnL..*M  the  Judges. 


Tiie  Defen-  THIS  was  an  appeal  from  the  decree  of  the  Cir- 

tten?  Vn  cuit  Court  for  t|ie  district  of  Ck>lumbiat  which  disnussed 
ehaneeiy  m  the  Complainant*B  bill  in  equity. 

Yirginui    maj 

£^€r&i£l  Wilson  filed  a  biU  in  equity,  in  the  nature  of  an  at- 
ckmi  without  tachmcttt  in  chancery,  agiunst  Koontz,  surviving  part- 
5*S&iidMt  "^  of  KoontK  and  Ober,  as  principal  debtor,  and  Tho- 
vho  remoTetmas  Irvine  and  JosejAi  Mandeville  aa  gamiahees.    It 
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stated  that  Kooiitz»  a  resident  of  yirginia>  as  surviving  uriaLsoir 
partner  of  the  firm  of  Roontz  and  Ober»  was  inilebted        v, 
to  the  Plaintiff  by  note,  in  the  sum  of  1,261  dollars,  and  kooittk* 

had  in  the  bands  of  Thomas  Irvine  and  Joseph  Mande — --— 

ville  goods  and  effects  which  were  liable  to  be  attached  fromon^coun- 
for  the  pajment  of  the  debtj  and  that  unless  he  could  |J  ^^;*|;[)'^J 
make  them  liable  by  the  intervention  of  the  Court  be-  not  there^ 
low,  he  would  be  without  any  means  of  recovering  his  from*"\aldinie 
debt.  In  tender  consideration  whereof,,  and  for  as  much  ti^"^eforiiTn^ 
as  be  had  no  remedy  at  law,  and  could  only  subject  the  !f^^*  V"!!^ 
effects  and  money  in  the  hands  of  Irvine  and  Maudeville  hi^  beeo^^hy 
to  the  payment  of  his  debt  by  means  of  a  Court  of  equi-  lUDh  iyidotai, 
ty,  he  prays  a  discovery,  and  a  uecree  that  Koontz  ^^^J\i. 
may  pay  the  drbt,  and  that  Irvine  and  Mandeville  may  ttnieuHi  in 
be  restrained  from  paving  away  the  effects  in  their  ^J^sj^J.^^ 
hands,  and  tliatitbey  may  be  applied  to  the  payment  of  hu'sctitw"' 
the  deb^  and  for  general  rtlief. 

Koontz  having  cntci*ed  his  ap[)earance,  gave  security 
to  perform  the  decree  of  tbe  Cuurt  if  it  sliould  be 
against  hini,  threby  discha:*ging  the  attached  effects, 
f  nd  pleaded  the  statute  of  limitations  in  bar  of  the  suit; 
to  w^iich  the  Complainant  replied,  that  on  the  4th  of 
August,  1794,  a  smt  was  brought  by  the  orders  of  the  j 

Complainant,  in  the  name  of  the  president,  directors 
and  company  of  the  bank  of  Alexandria  as  nominni  j 

Plaintiffs  in  the  District  Court  in  the  town  of  Winchea*  , 

ter,  in  tne  state  of  Virginia,  upon  the  note  in  the  bill  ' 

mentioned,  against  Kountz  and  Ober;  and  upon  the 
writ  the  sheriff  returned  that  Koontz  was  not  fpund,  j 

and  that  Ober  was  no  inhabitant  of  that  county.    That 
in  September,  1794,  it  was  agreed  that  Koontz  should  | 

place  in  the  hands  of  the  Complainant  sundry  bonds  | 

towards  the  dischai*ge  of  the  note,  and  that  he  would  | 

pay  the  balance  in  12  or  18  months — in  consequence  of  \ 

which  the  suit  was  dismissed;  in  pursuance  of  which  ^ 

arrangement  pail  of  the  money  was  paid,  and  the  resi- 
due is  still  due  with  interest.    That  afterwards,  in  the  | 
7ean794,  Koontz  removed  into  some  other  part  of  the 
state  of  Yi^*S^^i^'  unknown  to  the  Complainant    That' 
ift  1803,  the  Complainant  having  learnt  the  residence 
of  the  Defendant  in  Rockingham  county,  .60  or  70  miles 
from  bis  former  residence,  and  more  remot4»  from  the                                   | 
Complainant,  oirdered  a  salt  against  him,  which  was                                  i 
brought,  bqt  not  prosecuted,  because  the  Defendant  re- 
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quired  security  for  costs,  (vffm  the  Complainant:,  wlic 
did  not  rel^ide  in  Virginia. 

m  To  this  replication  there  was  a  general  rejoinder  and 
issuei  and  a  general  dediinus  to  take  depositions.  Upon 
the  return  of  which  the  cfause  came  to  bearing  upon  the 
pleadings  and  evidence.  Whereupon  the  court  below 
decreed  (h^it  tlic  bill  should  be  dismissed  with  costs; 
from  which  decree  the  Complainant  appealed  to  tliis 
Coiirt. 

E.  I.  Lbb, /or  the  .ippeliant. 

It  was  not  necessary  for  the  Complainant  to  reply 
inatter  to  bring  himself  within  an  exception  to  the  sta- 
tute of  limitations;  because  the  circumstances  which 
take  the  case  out  of  the  statute  are  stated  in  the  bill. 

Before  the  Defchdant  can  be  permitted  to  plead  the 
statute^  he  musti  by  answer,  either  deny  the  debt  or  aver 
it  to  be  paid.    Qilb.  c'uinccry  practice^  61. 

The  statute  of  limitations  is  not  properly  a  plea  in 
equity.  Tlic  statute  does  not  make  it  an  absolute  bar 
iu  equity. .  It  is  only  under  the  equity  (i.  e.  the  reason) 
of  tlie  statute  that  Courts  of  equity  allow  it  to  he  plead- 
ed, ir  it  appear  clearly  that  the  debt  has  not  been  paid^ 
the  statute  is  no  bar  in  equity.  The  questions  put  by 
Kodntz  upon  the  examination  of  the  witnesses  sliow 
that  the  debt  was  not  paid.  Less  evidence  than  this 
has  been  held  to  take  a  case  out  of  the  statute,  ft 
would  have  been  no  bar  for  Ober,  who  never  resided  in 
Virginia:  and  if  not  a  good  bar  for  Ober.  it  was  not 
fbr  Koontz*  The  plea  docs  not  state  that  Ober,  the 
Qtber  partner,  did  not  promise  within  S  ycarSt 

Tati«or,  Contra. 

.There  is  nothing  in  the  replication  or  the  evidence  tp 
take  tlic  case  out  of  the  statute.  The  only  question 
then  is  whether  the  statute  is  a  good  plea  in  a  suit  in 
chancery.  This  is  not  properly  a  case  of  equity-juris- 
diction.  It  is  simply  an  action  at  law  upon  a  promisory ' 
note.  Nothing  gave  jurisdiction  to  the  Court  as  a 
Court  of  equity,  but  the  circmnstanca  that  the  Defen- 
riant  was  a  resident  of  Vii-^ii^  i^id  had  effects  in  the 
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hands  of  residents  in  this  district     The  Defendant    wilsok 
having  appeared  and  given  security»  so  as  to  discharge.       v. 
the  attached  effectSy^nothing  remains  to  be  decided  but  roontz. 
the  sheer  law  of  tlie  case ;  and  when  a  Court  of  equity  —..^-i^ 
^ets  possession  of  a  case  which  is  a  mere  case  at  law^ 
if  it  is  allowed  to  proceed  at  alU  it  must  decide  tii^  oaae 
as  a  CoiiH  of  law  would  decide  it. 

If  a  bill  charge  fraud  or  trust,  it  is  admitted  that  the 
Dvfendant  must  answer  to  the  fraud  or  trust  before  he 
can  plead  the  statute  of  limitations.  But  this  bill 
charges  no  fraud  nor  trust,  nor  seeks  any  discovery 
from  the  Defendant*  He  is  therefore  not  bound  to  an- 
swer, but  may  rely  entirely  on  his  plea.  S  JP.  JVUL  I'i*. 
2%£  Sauilt  Sea  Camp.  v.  JrymondaclL  2  Com.  Dig.  261. 
2  Alk.  51.  If  the  Complainant  thinks  the  plea  bad  he 
may  demur,  or  except  But  here  is  neither  exception 
nordemurrer.    Laws  of  Tlrg.  Itcv.  Code,  73,  §  iO. 

March  ±oih.»nMl  the  jmlges  beifig  presentf 

Marshau.,  Ch.  J.  delivered  the  opinion  of  the  Court 
to  the  following  effect : 

This  is  a  suit  in  chancery,  and  the  Defendant  pleads 
the  act  of  limitations.  The  Plaintiff  by  his  re{>lication 
attempts  to  bring  the  rase  within  the  exception  contain- 
ed in  die  14th  section  of  that  act;  but  it  seen^s  essen-' 
tial,  under  t)iat  section,  that  the  Complainant  should 
have  been  actually  defeated  or  obstructed  i(i  bringing 
bis  action  by  the  removal  of  tlie  Defendant  There  is 
no  evidence  of  his  intention  of  bringing  his  action  soon- 
er than  he  did,  or  that  he  was  delayed  by  the  Defen* 
dant's  removal  from  the  county.  The  Court  is  therefore 
of  opinion  tliat  the  circumstance^ of  removal  is  not  suffl« 
cient  to  take  the  case  out  of  the  statute. 

It  is  objected,  that  the  idea*  of  the  statute  of  limitu- 
tiiOtts  is  not  good  unless  the  Defendant  answer  also  and 
deny  the  debt,  or  aver  it  to  be  paid.  Biit  if  this  be  a 
valid  objection^  it  oaglit  to  have  been  taken  at  the  time 
of  offering  the  plea^  and  before  the  issye  was  joined.  It 
JLS  now  too  late. 

.    If  it  be  a  fooA  objectidn  in  caajM  within  fbb  genltral 
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wixsoN  jurisdiction  of  a  Court  of  equity,  yet  it  is  not  valid  in  a 
V.       case  like  the  present'  which  is  really  a  case  at  law  as 
KooKTz.  between  the  present  parties. 

The  Court  is  of  opinion  that  the  plea  is  4  good  bar, 
and  that  the  decree  should  be  qffimud. 


1812.  RIDDliE  V.  MOSS. 

March      6tku.  ■■■  ■  ■  ^^ 

PfesenL,..JiU  the  Judgts. 

Tbc  iiriDdpai        ERROR  to  the  Circuit  Court  for  the  district  of 
dbii|or  in  a     Columbia. 

bond  it  not  a 

vitnetifortiie  Tlus  wss  an  action  of  debt  on  a  joint  bond  given  by 
S^nu"*"  ^^^^  Welch  as  principal  obligor  and  the  Defendant 
the  b(»^TtiK:  J^^ss  as  his  surety.  The  suit  abated  as  to  Welch  by  the 
prittciptibe.  i«eturn  of  Ihc  marshal,  tliat  he  was  no  inhabitant  of  the 
S  wretT*for  district.  Thc  Defendant,  Moss,  pleaded  specially  ccr- 
«08is  in  case  tain  facts  in  avoidance  of  thc  bond  as  to  iiim  alone ;  np- 
A^^*"*  on  which  issue  was  joined;  and  upon  the.  trial  the  Be- 
I  him.  fcndant,  JUbss,  offered,  as  a  witness,  the  said  John  Welch 
the  principal  obligor  who  was  permitted  by  the  Court 
below  to  testify  for  the  Defendant,  and  upon  his  cross 
examination  confessed  that  he  had  made  over  to  Moss 
all  his  property  as  security  to  indemnify  him  against 
the  event  of  this  suit. 

The  Plaintiff  took  a  hill  of  exceptions,  and  the  ver- 
dict and  judgment  being  against  him,  brought  his  writ 
of  error  to  this  Court 

E.  I.  Lke  and  Jones,  for  the  Plaintiff  in  error. 

.Welch  was  clearly  an  interested  witness.  By  reliev- 
ing Moss  from  tliis  suit,  he  would  relieve  his  property 
from  the  lien  which  Moss  held  upon  it.  If  the  Plain* 
tiff  recovered  against  Moss,  the  latter  could  immediately 
recover  judgment  against  Welch  for  the  whole  debt,  to- 
gether with  the  costs  of  this  9uiL  Laws  of  Vtrg.  Bev. 
Code.  292.-^5.  T.  IL  578,  Bucklmd  v.  Tankard — BulL 
V.  P:  283— fi.  Bur.  2727.— S.  Mk.  M2.— Joy.  81. 
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Welch  is  also  interested  16  the*  amount  of  his  Ic^  biddcc 
fees  for  attendance  as  a  witness.    It  appears  upon  the        v. 
record  that  he  was  regularly  summoned  and  ii  by  law     moss. 

entitled  to  demand  of  Moss  one  dollar  and  a  quarter 

per  diem.  If  the  Plaintiff  should  be  defeated  he  will 
retain  this  to  his  own  use,  but  if  the  Plaintiff  shoidd 
recover  judgment  he  will  hare  to  refund  it  to  Moss. 

C.  Lee^  eonira. 

The  Defence  set  up  by  Moss  did  not  affect  Welch's; 
liability  upon  the  bond.  He  was  bound  at  all  events. 
He  was  not  a  pai«ty  to  this  suit  Neither  the  verdict 
nor  judgment  could  affect  him.  He  would  be  obliged  to 
psiy  either  Riddle  or  Moss  and  it  was  immaterial  to  hinj 
which  of  themshould  recover  against  him.  If  the  Plain 
tiff  sfaould.be  defeated  by  Moss,  he  would  sue  Welch 
and  recover  judgment  with  costs— so  that  it  was  imma- 
terial to  him  whether  he  paid  costs  to  one  or  the  other. 
He  therefore  stood  indifferent  as  to  interest.  In  chan- 
cery one  Defendant  is  a  good  witness  for  another^  and 
it  would  be  m  good  a  rule  at  law. 

.Courts  of  law  have,  of  late,  inclined  to  refer  all  cases 
ofdoubtfol  interest,  to  the  credibility,  rather  thian  to 
the  Gompetencnr  of  the  witness.    The  interest  should  be . 
immediate  and  direct,  in  order  to  exclude  the  witness. 
S.  Eip.  JUp.  60. 

The  statute  of  Virginia  which  gives  to  a  surety,  u 
reniedy  against  his  principal  does  not  alter  the  case. 
He  had  an  equaL  remedy  before. 

In  the  case  of  Pawling  v.  The  United  States,  4  Cranck, 
219,  the  point  was  made  by  a  bUl  of  exceptions  to  the 
refusal  of  the  district  court  of  Kentuclcy  to  admit  a  co- 
obligor  as  a  witness,  but  was  not  decided;  the  judgment 
having  been  reserved  upon  other  grounds. 

Mirch  ±Oth.*i»M  the  Judges  btinf^  present. 

Maeshau^  Ch.  J.  delivered  the  opinion  of  the  Court 
i»  the  following  effect 

The  Court  is  of  dp^on  that  Wekh,  the  co-obligor, 
Wa^i  interested,  and  was  therefore  an  incompetent  wit. 
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aiDDLE   ueas.    It  was  a  consideration  of  sonic  iraTportauce  thai 

V.        he  had  given  Moss  a  deed  of  tni5ft  of  his  effects  to  indem- 

MOSS*     iiify  hiin  against  this  suit;  but  tlic  principal  circumstance 

— ' was,  that  Welch's  liability  would  be  increased,  to  the 

extent  of  the  costs  of  this  suit,  if  the  judgment  should 
bo  against  Moss.^ 

Judgiiient  reversed. 


1812.  SHEEHY  V.  MANDEVILLE. 

March      Cfh,  .«— «»— .i— 

Pr«eii^....Jfl  the  Jiidgca. 

A  note  pava-  ERROR  to  the  Circuit  Court  for  the  district  ot 
bie  at  eodays,'  Columbia  sitting  at  Alexandria. 

cannot  he 

t^^  "o  wp-  This  cause  having  been  sent  back  to  the  Circuit  Court, 
port  •  count  by  the  mandate  of  this  Court,  at  February  term  1810,t 
iSh  *cou^*'  commanding  that  Court  to  render  judgment  for  the  Plain- 
does  not  state  tiff  pu  his  first  couut  and  to  award  a  ^Tit  of  enquiry  of 
%hen  ^^^^  damages,  upon  executing  that  writ  of  enqiiiry  the  Plain- 
T\L  ^Sance  tiff  produced  the, following  note. 

It  fatal. 

^^  ^"^^  ^^Mtxandrm  ±7tk  Jirfy,  180*. 

enqoirjr   in 

Virginia  in  an  tt  Sixty  day  8  afterdate,  I  promise  to  pay  to  Mr.  James 
JJ*^j^®  „jJJ^  "  ftheehy,  or  order,  six  hundred  and  four  dollars  and 
ft  pratottoty  ^*  ninety  one  cents,  for  value  received^  negotiable  in  the 
^^^  \!t  !^  ^'  Bank  of  Alexandria. 

cesaary  td  pro- 

JSS^JJSIJ  R.B.  JAMESON." 

irith  thai  SU- 

jTjJ™^  Jjj  The  note  was  thus  described  in  the  declaratioff,  ''And 
it  ia  not  neoes-  '^  wfaercas  the  sidd  Defendants  under  the  name,  firm  and 
■aiy  to  prove  •(  style  aforesaid,  did  on  the  said  17th  of  July,  18M, 
The^P^tHT  '^'insike  their  certain  note  in  writing  called  a  promiissory 

v»nA0tgive 

dteriuriLiee  *  "^^^  •*™®  I^"*  ^^**  '^  decided  in  the  eaae  of  the  GoTemor  of 

^L  t^effect  Vi»y"**  ^-  ®^"**  *°**  Others,  at  this  term;  which  \ras  the  case  of  a  14md 

^rmu».k»  fix    With  oollateral  condition.    It  was  a  johit  action ;  and  til  the  DefeDdnits  were 

fa^^rt^^    Ukeo,  but  pleaded  separately. 

iltheattor- 

TH^,  and  that  iAste,  Vol.  6,  p.  25S. 
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*^  tkoUif  subscribed  by  tbem  under  the  name,  style^  titte    she&ht 
<fand  firm  of  Robert  B.  Jamcsoii,  bearing  date  the        v. 
**  same  day  and  year,  and  tlien  and  there  deUvered  the   mande- 
«<  said  note  to  the  PlaintifO  and  by  the  said  note,  d]d»    yiule. 
**  under  their  firm  aforesaid,  jrr&mise  to  pay  to  the  said    -«»— . 
«  Plaintiff;  or  to  his  order,  six  hundred  and  four  dollars  the  note  pm- 
<'  and  ninety  one  cents  for  value  received,  negotiable  at  th^  ^M^n-* 
<<the  bank  of  Alexandria,  by  reason  whereof  and  by  tended  to  be 
*«  virtue  of  the  law  in  such  cases  made  and  provided,  J^J"*^!"****^ 
'^  the  said  Defendants  became  liable  to  pay  to  the  said      *^"^" 
^^Plaintiff'the  said  sum  contained  in  tlie  said  note  ac- 
«<  cording  to  the  tenor  and  effect  o(  said  note,''  and  being 
<<  so  lial>Ie,  &c. 

Which  note  the  Court  below  refused  to  sufiicr  the 
Plainttffto  read  in  evidence  to  tlie  jiiry,  because  it  varied 
from  that  set  forth  in  the  declaration,  to  this  refusal  the 
Plaintiff  excepted.  The  Plaintiff  then  contended  before 
the  jury  that  the  existence,  the  execution,  the  ampunt, 
and  the  validity  of  the  note  set  out  in  the  declaration, 
were  determined  by  the  judgment  of  the  Court  upon  the 
demurrer,  and  claimed  damages  to  the  full  amount  of 
that  note  without  producing  it.  But  the  Court,  upon 
the  motion  of  the  Defendant,  instructed  the  jury  that  it 
was  necessary  for  the  Plaintiff  to  produce  the  note,  or 
sufficiently  account  for  its  non-production,  othei*wisc  the 
jury  may  and  ought  to  presume  that  the  note  has  been 
paid,  or  has  been  passed  away  by  the  Plaintiff  to  a  third 
person  for  value  received,  and  in  such  case  ought  in 
assess  only  nominal  damages.  To  this  instruction  the 
Plaintiff  also  excepted. 

The  Plaintiff,  then,  in  order  to  rebut  the  presumption 
that  the  note  mentioned  in  the  declaration  had  been  paid 
or  passed  away  to  a  third  person  for  a  vnluable  consider- 
ation, produced  and  offend  to  show  to  tlie  Court  and 
jury  the  recoi*d  and  judgment  on  the  Defendant's  first 
and  second  pleas,  which  had  been  adjudged-  bad  upon 
demurrer,  and  also  the  same  note  in  the  said  pleas 
mentioned  to  have  been  the  foundation  of  tlio  suit  and 
judgment  set  foilli  in  the  said  pleas — (which  was  a  se- 
pai*ate  suit  and  judgment  against  R.  B.  Jameson  upon 
the  same  note  as  the  £ole  note  of  Jameson,  and  wiiich 
judgment  Mandeville  had  pleaded  in  bar  to  the  present 
action,   averrinff  the  note  to  be  the  same — hut  which 
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anvHT  plea  was  by  this  Court  afj^udged  bad  on  demuirer,)  and 

v»        also  ttkt  feri  Jacia$  issued  against  lamcson  upon  tiiat 

-acAVDS-  judgment  wttb  the  return  of  ftufla  bona;  and  also  oflTcred 

▼lUJB.    to  prove  by  a  competent  witness  that  the  promissory 

■  note  produced  to  the  yuy,  and  in  tKe  said  record  of  the 

suit  against  Jameson  mentioned^  is  tlie  same  promissory 

note  upon  which  the  present  declaration  was  founded^ 

and  the  same  which  was  imUnded  to  have  been  therein 

.set  out  and  described^  and  that  the  omission  to  state  in 

the  declaration  the  tine  in  which  the  said  note  was 

originally  made  payable,  arose  from  a  mere  OTersight 

of  the  attorney  who  drew  the  declaration,  and  that  there 

was  no  other  note  ever  iniended  to  have  been  described 

in  that  declaration  or  am^wtaing  the  description  therein 

contained,  but  the'  Court.rej^cteid  tlie  whole  of  the  said 

evidence  as  incompetent ;  to  which  the  Plaintiif  also 

excepted. 

Tlie  jury  assessed  the  Plaintiff's  damfiges,  and  judg- 
ment was  rendered  accordingly  at  one  cent  only ;  where 
upon  he  brought  his  writof  error. 

E.  I.  Lev,  for  the  Plaintiff  in  error. 

It  being  the  prime  object  of  Caurts  to  do  justice,  the 
Court  will  decide  in  favor  of  the  Plaintiff  if  the  justice 
of  the  case  be  with  him,  unless  there  be  some  technical 
rule  so  strong  as  to  leare  thie  Court  no  ground  in  his 
favor. 

1.  The  first  question  is  whether  there  be  any  vari- 
ance between  toe  note  declared  upon,  and  that  produced 
before  the  jury  on  the  execution  of  the  writ  of  enquiry. 

What  is,  in  hm^t  variance?  The  rule  is  that  the  al^ 
legate  and  prdbatd  must  correspond  in  attmaUrialpainU* 

The  note  produced  was  payable  ^*sixhi  dofs  afln 
iaU."*  The  declaration  does  not  state  when  it  was  pay- 
able. There  is  therefore  no  repugnance,  no  inconsis- 
.  tency,  between  them.  To  have  mtule  it  a  variance^  the 
declaration  should  have  expressly  averred  that  tlie  note 
was  payable  on-demand.  The  omission  to  state  a  fact, 
without  et  direct  averment  of  a  difibrent  fact,  is  not  a 
variance,    i.  Bos.  and  JPtf.  2U. 
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Ut 


TUt  dedarttibn  Itarea  it  ancertain  i^hen  the  note  shsbht 
wisMjable;  but  Ae  note  itself  renders  that  certain        v. 
which  bad  been  left  uncertain  on  the  face  of  the  declara-   makdu- 

ticm  VILLB. 

An  overmetUiB  ^a  pontive  /rtatement:  and  is  used  in  . 
opposition  to  argwmentf  or  inferenu.    Cqwp.  683,  68i. 

From  the  statement  in  the  declaration,  it  is  onlv 
matter  of  inference  that  the  note  was  payable  on  demand. 
Bat  there  is  no  variance  between  the  assumpsit  laid, . 
and  the  note  offered.  The  statement  of  the  note  in  the 
declaration  is  only  indnament  i — ^but  in  the  assumpsit  it 
does  not  say  when  the  money  frsa  to  be  paid. 

InsetHng  forth  the  matter  of  inducement,  exact  cer^ 
tainty  is  not  required.    5.  Com.  IHgf  S^»  C.  30. 

The  declaration  states  what,  in  law,  is  considered  as 
a  parol  agreement— and  the  action  is  a  general  and  not 
a  special  inddntatus  assumpsit.  Under  the  count  of  gt^n- 
oral  indebitatus  assumpsit,  any  evidence  substantially 
corresponding  with  the  cause  of  action  set  forth  in  the 
declaration,  may  be  given  in  evidence. 

There  is  no  variance  whenever  the  time  or  date  is  un- 
certainly set  forth  or  omitted.  It  may  be  supplied  by 
pleading,  or  oy^nding,  and  therefore  in  order  to  render, 
by  finding,  that  certain  which  is  amUtedf  or  which  does 
not  correspond  with  the  stateroen^in  the  narration,  evi* 
dence  must  be  heard.  Cromwell  i^  Oriimsden,  i.  Lord 
Jto9«  336.  If  a  patent  be  pleaded  nithout  a  date,  and 
the  o|ie  produced  has  a  date,  it  is  not  a  variance.  6. 
Com.  D^.  396.  Every  tiling  is  form,  without  which 
the  right  of  action  appears  to  the  Court  Boh.  233— 3. 
Com.  Dig.  139.  This  suit  was  brought  after  the  note  be- 
came due,  therefore  the  time  of  payment  was'ihen  not  nuu 
Urialto  the  Plaintiff's  light  of  action.  The  promise, 
for  a  valuable  consideration  gives  the  right  of  aeHon. 
The  time  of  payment  was  not  material  and  could  not 
have  been  pnt  in  issue.    3.  Com.  Dig.  37. 

The  omission   is  cured  by  the  statute  of  jeofails. 
Virg.  Laws.  119.  sect.  36. 

If  after  verdict  the  Plaintiff  coiild  n9t1»e  required  to 
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sfEEEBT   show  such  a  note  as  is  set  forth  in  the  declaration—- 6o 
V.        upon  a  judgment  by  confession*  nHdiciU  or  nonsumiit* 
lUiTDK-  foirmatu$9  he  is  not  bound  to  shew  such  a  note. 

«,^»^._^  2.  If  there  be  a  variance*  it  is  not  a  material  one.  i« 
¥fa$h.  7%  Evans  v.  Smth.  In  the  bond*  in  that  case* 
tlie  oblijspr  was  stated  to  be  <<^  the  cawdy  oJEsstXj*\ 
wbich  part  of  the  description  W8«  emitted  in  the  declara- 
tion* and  it  was  held  to  be  an  immaterial  vai*iance. 

It  is  only  necessary  to  prove  substantially  tlie  cause 
of  action  declared  upon.  1.  Wash.  199*  M^WiUxams  v. 
WiUis.  In  that  case  the  agreement  was  made  by  Willis* 
"OS  treasurer  of  the  jockey-club.^^  The  declaration  omit- 
ted this  desn*iptiQn*  and  it  was  holden  no  variance. 
The  i*cason  was  that  he  was  equally  liable  whether  he 
contracted  as  treasurer  or  not.  So  in  this  case  the  De- 
fendant was  equally  liable  whether  the  note  was  paya- 
ble in  sixty  days  or  on  demand*  tiic  sixty  days 'having 
expired  before  the  suit  was  braught. 

In  the  case  of  Pettr  v.  Cocke,  1  JVash.  257*  the  suit 
was  upon  a  bond  given  ti>  U.  P.  ^'oftliecotinty  of  Surrey^ 
on  account  of  Messrs.  O.  ami  F.  merdiatds  m  Qlasgaw'.'* 
The  declaration  stated  the  bond  to  be  given  to  W.  P., 
without  statini^  on  whose  account;  yet  it  was  holden  no 
variance. 

In  the  case  of  TFrnc  v.  Wasldngton  and  oOurs,  1  Wash. 
357,  the  declaration  stated  an  agreement  by  which  the 
Appellai4  >va6  to  rent  and  fimiish  a. house  in  LeedsUmrn, 
and  cntettain  one  of  the  ApiM^llces*  two  of  their  store- 
keepers  and  a  servant  v/ith  meat  and  drink  for  one 
year,  for  which  the  Ap|>ellces  agreed  to  pay  him  for 
the  thi*ee  fii*st  2o/.  each*  and  for  the  last  Si. 

The  evidence  offered  did  not  show  any  agreement 
respecting  th<».  renting  of  a  house  at  Leedstown ;  but  it 
showed  an  agvecment  to  pay  8S^  in  gross.  Held  no 
variance. 

1  he  date  of  a  deed  is  not  of  its  substance.  2  Co.  5. 
Ta)  Qoddar£'s  case.  Upon  the  same  principle  the  Hfne 
qfpayiiunt  is  not  of  the  substance  of  a  contract. 

A  variance  between  ihe  date  of  the  bond  declarad 
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xipow,  and  that  cited  in  the  award,  is  not  fajkal,  if  they  siifxut 
aj^i-eo  in  every  other  pai'ticular.   3  Call.  Boss  i'.  Oierton^        v. 
.J  ifeii.  and  Mun.  237,  Lyons  r.  Oregoi'ij.  makde- 


In  the  rase  of  BapHste  v.  Cobhold*  1  Bos.  and  Vnl  7,  • 
tiie  contract  stated  in  the  declaration  was  for  1 52  10  0 
forfuwuMoney;  tlie  evidence  was  a  note  by  which  th*' 
Defendant  a|sfi*eed  ^o  allow  the  PlaintifT  the  above  sum ; 
together  with  a  pint  of  mm  pier  day — and  held  no  vari- 
ance. 

The  grounds  upon  which  the  law  I'cquircs  that  the 
probata  should  agree  with  the  allegata,  are  1.  To  ap- 
jpHze  the  Defendant  of  the  nature  of  the  charge^  and, 
2«  To  enable  him,  by  a  reference  to  the  recmd  itself,  to 
plead  the  judgment  in  bar  of  another  action  for  the 
same  cause.  The  declaration  in  this  case  did  apprize 
the  Defendant  of  the  nature  of  the  charge;  for  be  ap- 
peared and  pleaded  to  the  action,  and  by  his  plea  iden- 
tified (he  note*  The  second  object  is  obtained  by  the 
record,  by  which  it  appears  that  the  note  offered  in 
evidence  is  that  whicU  was'  declared  upon.  If  this  note 
had  been  received  in  evidence,  it  would  liave  been  filed 
and  formed  a  part  of  the  proceedings  which  the  clerk 
is  bound,  by  the  statute  of  Virginia,  to  retain. 

If  the  reason  of  the  rule  requiring  the  aUegaUi  and 
probata  to  correspond,  is  attained  in  tliis  case,  and  if 
there  was  no  danger  of  a  second  suit  being  maintained 
upon  the  same  cause  of  action  against  the  Defendant, 
the  variance  cannot  be  material. 

3.  The  Plaintiff  was  not  bound  to  produce,  upon  the 
execution  of  the  writ  of  enquiry,  the  note  or  the  evi- 
dence of  the  debt. 

Where  there  is  judgment  by  default  in  an  action  upon 
the  case  on  a  promissory. note,  the  coic/'if  will  (without  a 
jury)  direct  the  clerk  to  ascertain  the  damages.  1  JI.  BL 
252,  629,  541.  These  cases  were  decided  upon  the 
ground  that  the  amount  claimed  in  tlie  declaration  is 
admitted  vn  the  same  manner  as  if  the  action  was,  debt: 
because  a  sum  certain  is  demanded,  and  it  is  not  lijvc 
the  case  where  the  cause  of  action  souncfe  in  damagesi 
and  not  in  contract,  ascertaimng  on  its  face  the  amount 
claimedc 


VILIX. 
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niiSRHT       U|>on  executing  a  writ  of  enquiry*  the  Plaintiff  is  not 
r.        bound  to  proroe  his  cause  of  action,  because  it  is  a^nit- 
HARDE-   ted  as  Laid.    Cro.  Joe.  220, 


VIUJS. 


If.  the  cause  of  action  is  admitted,  and  the  note  not 
required  to  be  proved,  and  it  is  to  be  jMroduced  for  no 
other  purpose  than  to  see  whether  there  is  any  cifdit 
on  ity  and  there  should  be  a  difference  in  the  date;  yet 
it  is  not  a  variance,  because  a  variance  can  exist  only 
where  proof  is  to  be  made. 

The  case  of  Green  v.  Heame,  S  T.  JL  501,  shows  that 
upon  a  writ  of  enquiry,  it  is  not  necessary  to  prove  the 
bill  of  exchange;  that  a  variance  between  that  declared 
upon  and  that  produced  is  not  material,  and  that  evi- 
dence dehors  the  bill  is  admissabk  to  prove  that  the  bill 
produced  is  that  which  was  declared  upon.  BajfUy  on 
hiUSf  appendix  JVb.  7,  p.  7^,  Mills  v.  Lyne.  Kgd  on  Mb, 
±BB.  %  W.  BL  7W.  2  Stra.  liM.  Bas^y  M,  67, 
Bevis  r.  I^ndsell.  All  thfiSG  cases  show  that  after  Judg- 
ment by  default  a  promissory  note  s^t  out  in  a  declara- 
tioti  need  not  be  produced.  8ayer,  on  Damages,  lit, 
as,  says  where  there  is  judgment  upon  demurrer,  the 
justices  may  award  damages;  thf  amount  of  the  da- 
mages laid  in  the  declaration  is  admitted. 

*.  The  Court  erred  in  -directing  the  jury  that  they 
were  bound  to  presume  from  the.  non-production  of  the 
note  declared  upon,  that  it  was  paid  or  had  been  as- 
signed away  by  the  Plaintiff  to  a  third  person  for  a 
valuable  consideration,  unless  the  non-production  was 
sui&cicntly  accounted  for. 

The  non-pi*odocti»u  of  the  note  was  only  a  circum- 
stance to  be  left  to  the  jury  to  draw  such  inference  from 
as  they  should  think  proper,  under  the  whole  of  the 
circumstances  attending  the  case.  The  Court  under- 
took to  decide  on  the  weight  and  effect  of  this  negative 
kind  of  evidence.  Presumptive  evidence  is  always  left 
to  the  jury.     Hull  v.  Horner,  Ccnxfp.,  109. 

5.  The  Court  ought  to  have  admitted  the  evidence 
offei*ed  to.  show  ttiat  this  was  the  note  intended  by  the 
description  in  the  declaration-^especially  the  Defen- 
dant's own  pleas,  in  which  he  aflOirms  the  note  described 
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In  the  declaration  to  be  the. same  note  upon  which  judg-  bqbbht 

ment  was  obtained  against  Jameson^  which  is  the  same  v. 

note  which  was  produced  to  the  jury  in  the  execution  mandb- 

of  this  writ  of  enquiry*  tuxb. 

In  the  former  opinion*  the  Court  admitted  tlie  princi- 
ple that  it  was  competent  for  the  Plaintiff  to  accmtfU  for 
the  non-production  of  such  a  note  as  is  described  in  the 
declaraticm ;  and  yet  when  the  Plaintiff  oflTera  evidence 
to  account  for  its  non-production*  the  Court  reject  it* 

A  finding  by  a  special  verdict,  or  an  admission  in 
former  pleadings  is  good  evidence*  unless  the  contrary 
appears*    JUe  v.  BooUi,  1  XtNe,  720*  pi*  50* 

SwAKK*  eaiUra. 

No  time  of  payment  being  mentioned  in  the  note*  it 
is  to  be  taken  as  a  note  payable  on  denimul*  The  note 
produced  was  payable  at  60  days.  Such  a  variance  is 
fatal  upon  an  issue.    3  Schvyn^s  JV*/n  Frius,  999* 

The  principal  question  is,  whether  it  be  necessary  to 
produce  the  note  on  the  execution  of  a  writ  of  en^jUiry* 

The  i^acttce  in  Virginia  is  to  produce  the  note.  Such 
also  is  the  practice  in  England*  Esp.  JV*.  F.  180*  Tit* 
a$$ump9U,  8tr.  1149. 

The  cases  from  Bayley,  &c.  only  show  tliat  tiie  note 
need  not  be  proved}  this  we  admit;  but  still  we  contenc) 
it  ouglit  to  be  produced*  The  judgment  u])on  the  de- 
murrer does  not  admit  the  amount  uf  the  damages* 

JoBTBs*  in  reply. 

1*  There  was  no  material  variance.  The  description 
of  the  note  in  the  declaration*  as  far  as  it  goes*  is  cor-« 
rect*  The  time  and  mode  of  payment  are  no  part  of 
the  substance  of  the  cnnlrart  necessary  to  be  set  forth* 
ft  is  only  necessary  to  set  forth  the  legal  eifect  of  the 
note*  and  as  the  60  days  had  expired  before  the  suit  was 
lKroi^g;M*  it  Si  as  in  effect  a  note  payable  on  demand. 
Itonf ,  erOjBristow  V.  WrighL 


u& 
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r. 

MANDE- 
YlhiZ. 


2.  Upon  such  special  counts,  for  a  precise  sum,  it  is 
not  necessary  to  pi*oduce  proof  upon  the  writ  of  enqui- 
ry. Tiic  judgment  by  default  confesses  the  whole  sum 
as  well  as  the  cause  of  action.  In  dcbt^  and  indebitatus 
-  assumpski  you  co!dd  not  recover  less^  than  the  precise 
sum  stated  in  the  declaration;  and  thereCore  a  judg- 
ment by  default  confessed  the  wliole.  And  although  the 
Courts  have  relaxed  as  to  those  counts,  and  you  may 
now  recover  less,  yet  when  the  declaration  is  for  a  pre- 
cise sum,  a  judgment  by  default  cannes  the  whole. 

Tlie  rule  to  produce  the  note  is  only  a  matter  of  dis- 
retion — a  mere  rule  of  practice  intended  to  prevent  in- 
ustice. 

J^Idrch  ±\Uu..^ll  the  judges  being  present, 

M^BSHALL,  Ch,  J.  Delivered  the  opinion  of  the  Coui*t 
as  follows : 


This  suit  was  instituted  on  a  promissory  note,  exe- 
cuted by  the  Defendant,  and  made  payable  to  the  Plain- 
tiff. After  describing  the  note  accurately,  witli  the  ex- 
ce()tioii  of  the  time  when  it  became  payable,  which  is 
altogether  omitted,  the  declaration  proceeds,  in  the  usu- 
al: form  to  state,  that  the  Defendant  being  so  liable,  as- 
sumed to  pay  the  stun  mentioned  in  the  note  wlien  be 
should  be  thereunto  requii'cd,  &c. 

To  this  count  a  special  plea  was  filed  whicli,  on  de- 
murrer, wjis  held  insufficient.  Judgment,  on  the  de- 
murrier,  being  rendered  for  the  Plaintiff,  a  writ  of  en^- 
quiry  was  awarded. 

On  executing  this  wfit  the  Plaintiff  produced  a  note 
payable  sixty  days  ^ftcr  date,  and  offered  to  prove  that 
it  was  the  note  on  which  the  suit  was  instituted,  and 
that  the  omission  to  state  the  day  of  payment  in  the  Ac* 
riaration  was  the  mistake  of  counsel. 

The  Court  refused  to  permit  the  note  to  go  to  the 
jury ;  and  also  instructed  them  that  unless  a  note  con- 
forming to  the  declaration  should  be  fiddaced,  or  its  ab- 
sence accounted  for,  they  mast  presume  it  to  have  been 
passed  away  or  paid,    The  .iiiry  under  these  insCruc- 
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tions  found  one  cent  damages^  for  which  judgment  waos  subeuy 
rendered.    To  tliis  judgment  the  Plaintiff  has  sued  out        t. 
a  writ  of  error.  makbb- 

YILLE. 

The  errors  assigned  are,  1st  That  the  variance  was  — ~— — — ^ 
Qot  fatal;  2d.  That  on  a  writ  of  enquiry  the  production 
of  the  note  was  unnecessary. 

Courts,  being  established  for  the  purpose  of  adminis- 
tering real  justice  to  individuals,  will  feel  much  reluctr 
ance  at  the  necessity  of  deciding  a  cause  on  a  slip  in 
pleading,  or  on  the  inadvertence  of  counsel.  They  can 
permit  a  cause  to  go  off  on  such  points  only  when  some 
rule  of  law,  tlie  observance  of  which  is  deemed  essential 
to  the  general  administration  of  justice,  peremptorily 
requires  it. 

'  One  of  tl^'sc  rules  is,  that  in  all  actions  on  special 
agreements  or  written  contracts,  the  contract  given  in 
evidence  must  cot*res])ond  with  that  stated  in  the  decla- 
ration. The  reason  of  this  rule  is  too  familiar  to  every 
lawyer  to  require  that  it  should  he  repeated. 

It  is  not  necessary  to  recite  the  contract  in  luxe  verba^ 
but  if  it  be  recited  the  recital  must  be  strictly  accurate* 
If  the  instrument  be  declared  ou  according  to  its  legal 
elTect,  that  effict  must  be  truly  stated.  If  thei*e  be  a 
failure  in  the  one  rcsiMxt,  or  the  other,  an  exception, 
for  the  variance,  may  be  taken,  and  the  Plaintiff  cannot 
give  the  instrninrnt  in  evidence. 

^  The  plea  of  non  ufiSKiupsit  denies  the  contract,'  and 
an  instrument,  not  conforming  to  the  declaration  either 
in  words  where  it  is  recited,  or  according  to  its  legal 
effect  where  tiie  legal  effect  is  stated,  although  proved 
t()  be  the  act  of  tlic  Defendant,  is  not  the  same  act,  and 
therefore  does  not  maiotain  the  issue  on  his  p<irt» 

In  this  case,  tlic  Ic.sfal  ctFcct  of  the  pi-omissory  note  is 
stated;  and  that  effect  on  a  note,  having  no  day  of  pay- 
mejit,  would  be  that  it  was  payable  immediately.  This 
declaration  goes  ou  that  idea,  and  livers  a  promise  to 
pay  when  I'equii'ed.  A  note  payable  sixty  days  after 
date  is  a  note  different  from  one  payable  iromediatelVf 
VOL.  Vir.  29 
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SRESHT  and  would  not  support  the  issue  had  n&n  asiuinprit  been 
V.        pleaded  and  issue  joined  on  tliis  plea. 

MABTDE- 

YUXE.  Now,  what  dilference  is  produced  by  the  default  of 
the  Defendant?  He  confesses  the  note  stated  in  the 
declarationy  but  he  confesses  no  other  note.  The  ne- 
cessity then  of  showing  a  note  conforming  tb  the  de- 
claration is  precisely  as  strong  on  executing  a  writ  of 
(enquiry,  as  on  trying  the  issue.  No  reason  is  perceiv« 
cd  why  a  variance  which  wo^ld  be  fatal  in  the  one  case, 
would  not  be  equally  faiUd  in  the  other. 

Tlie  cases  cited  by  the  PlaintilTs  counsel  have  been 
considered,  but  they  do  not  come  up  to  this.  They  are 
not  cases  where  the  legal  effect  of  the  written  instru- 
ment, oSbred  on  executing  the  writ  of  enquiry,  has 
diifered  from  that  of  the  instrument  stated  in  the  decla* 
ration. 

The  Court  is  also  of  opinion  that  the  production  of 
the  note,  on  executing  the  Mrit  of  enquiry,  was  nece^s- 
sary.  The  default  dispenses  with  the  proof  of  the  note, 
but  not  with  its  production.  In  England  damages 
have  in  some  circumstances  been  assessed  without  a  jurf, 
but  it  is  not  stated  that  those  damages  have  been  as- 
sessed witliout  a  view  of  the  note.  The  practice  of 
this  country  is  to  require  tliat  the  note  should  be  pro- 
diicedt  or  its  absence  accounted  for,  and  the  rul6  b  a 
safe  one. 

Judgment  affirmed. 


1812.         CONWAY'S  EXECUTORS  AND  DEVISEES 

March      7th.  '^* 

ALEXANDER. 


Fr€8ent...M  the  Judges. 

money  to  B         ^^  appeal  from  the  Circt 

and  1^  there,  district  of  Columbia,  sittine  in  rKancery,  at  Alexandria 


If  A,  advance      Tmg  ^.^^  ^^  ^^p    j  f^^^  ^y^^  Circuit  Court  for  thc 
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Walter  S.  Alexander,  the  Appellee^  son  and  residuap-  coKWi^T'a 
ry  devisee  of  Robert  Alexander,  deceased,  filed  his  bill    Ex-iis* 
fn  equity  against  the  executors  and  devise>  s  of  Richard       y. 
Conway,  deceased,  i9  be  permitted  to  redeem  n  certain  A£BXah- 
tract  of  Jaud  which  his  father,  Robert  Alexander,  had,      dkb» 
in  the  year  17IU(,  conveyed   to  certain  trustees,^  by  a  • 


deed  which  the  Complainant  contended  was  a  inort-  »p<» 

race;  which  land  the  trustees  had  conveyed  to  ^f^^S^^^ 

Lyles,  who  had  conveyed  the  same  to  the  said  Ricliard  to  oooTey  the 

Conway.    The  deed  was  by  indenture,  dated  March  g^'j^^^J^ 

20,  1788,  between  Robert  Alexander  of  tho  first  part,ihoaidfiiUto 

W.  Lyles  of  the  second  part,,  and  certain  trusteed  of  the  '^^'^.''*^ 

third  part,  whereby  Robert  Alexander,  (after  reciting  ^od  a  oS!^ 

his  title  to  an  undivided  moiety  of  MO  acres  of  lanc^  tabdcjr-rflmd  . 

holden  in  common  with  Charleii  Alexander,)  in  consi-  ^'^^^ 

deration  of  SOOL  paid  to  him  by  W.  Lylea,  and  in  con*  nej  <m  the 

sideration  of  the  covenants  to  be  performed  by  the  trus*  ^jji^j^ 

tees,  bargained,  granted  and  sold,  aliened  and  con-thttrSbS^ 

firmed  UkW.  Lyles,  in  foe,  tweniy  acres,  being  part  of  fj^^ 

the  said  undivided  nioiety — and  to  the  trustees  the.resi-  S^hatnoeqiri. 

due  of  the  moiety,  except  part  thereof  conveyed  to  B.  t/«f  redeap* 

Dade  on  the  1st  of  January,  1788  ;  which  residue  was  ^^ 

supposed  to  contain  iW  acres.    To  Have  and  to  Hold 

the  20  acres  to  W.  Lyles,  his  heirs  and  assigns,  to  his 

and  their  use  forever — and  the  said  residue  of  tbb  sai^ 

moiety  to  the  trustees  and  the  majority  of  them,  and 

the  su^'vivors  and  survivor  of  them,  in  trust  as  follows, 

to  wit :  <<  To  convey  the  said  residue  of  the  said  moiety, 

<<  except  as  before  excepted,  unto  him  tlie  said  W.  Lyles, 

«  his  heirs  and  assigns  forever,  by  good  and  sufficient 

<^  deeds  in  law  for  that  purj)ose,  mt  any  rtoMmUt  time 

**  after  the  first  day  of  Jiity,  tchkh  shall  be  in  the  year  one 

«  Uumsand^  seven  nundred  and  ninety,  nnUss  the  said 

**  Robert  Alexander,  his  heirs,  exeaitors  or  admimstra* 

«<  tars,  shall  pay,  or  cause  to  be  paid  to  the  said  W.  Lyles, 

**  his  heirs,  executors  or  administrators,  the  sum  of  790L 

'<  current  money  (f  Virginia,  in  gold  or  silver  cof ji,  Toith 

**  lawful  interest  t/ierenpon,  from  the  date  hereof,  on  or 

«  before  the  first  day  of  July,  which  shall  be  in  the  year 

«  of  our  Lord  seventeen  hundred  and  ninety.    And  it  the 

'<  said  Robert  Alexander,  hi;^  heirs,  executors,  or  ad 

'<  ministrators,  shall  pay,  or  cause  to  be  paid  to  the 

^  said  W.  Lyles,  his  heirs,  executors  or  administra- 

**  tors,  the  said  sura  of  700/.  current  money  of  Yirgi- 

'<  nia,  in  gold  or  silver  coin,  with  lawful  interest  there- 
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C0NWAT*8  '*  upon,  at  any  time  on  or  before  tlie  said  fir»t  I'ay  of 

ex'bs.     "July,  which  shall  be  in  the  year  1790,  in  trust,  im- 

V.        "  mediately  upon  the  payiuent  being  made,  to  rcconvcy 

jiXCXAN-  '^  to  him  the  said  Robert  Alexander  and  his  heirs  for- 
DER.      <<  ever,  by  good  and  sufncient  deeds  in  law,  all  the  title 

— , ((  which  by  virtue  of  these  pnsents  pa^setli  to  them  the 

«  said**  (trustees)  «  or  any  of  them,  of,  in  and  to  the 
«  said  residue  of  the  said  moiety,  except  as  before  ex 
"  cepted,  hei-ein  before  grrjitcd  and  connrmcd  unto 
"them.**  Robert  Alexander  then  covenants  that  he 
has  good  title  in  fee  simple  to  tlie  land  conveyed  ?  and 
timt  the  to  acres  shall  be  laid  off  in  a  certain  situation 
contiguous  to  other  land  of  Lylrs,  a«d  by  certain 
metfs  and  bounds  therein  described.  The  trustees  then 
covenant,  that  they  will  well  and  truly  execute  the 
trusts  reposed  in  them,  by  ifconvcying  the  l«nd,  to 
Robert  Alexander,  if  Iic  should  pay  the  I'^f^my  and  iu- 
tei*est  on  or  before  the  1st  of  July,  179.0 — or' by  con- 
veying  it  to  Lyics,  if  Robert  Alexander  should  not  pay 
it  by  that  day.  Ilobert  Alexander  then  covenants  >vitii 
Lylcs,  tliat  he  will  make  furtlier  assurance,  &c.  both  as 
to  the  20  aci^es,  and  as  to  the  residtie  of  the  moiety,  if 
the  trustees  should  convey  it  to  him.  He  then  cove- 
yiants  to  warrant  the  20  acres  to  liyles  against  the 
claims  and  demands  of  all  persons  whomsoever.  Thi^ 
deed  did  not  contain  any  covenant  on  the  part  of  Alex- 
ander to  pay  the  700t. 

On  the  19th  of  July,  179Q,  tHe  trustees,  by  deed  of 
that  date,  reciting  the  deed  of  the  20th  of  March,  1788, 
and  that  Lyles  had  repi-esen ted  that  R.  Alexander  had 
not  paid  the  money,  and  had  required  them  to  execute 
the  trust,  conveyed  the  residue  f>f  the  undivided  moiety 
in  fee  to  Lyles,  in  consideration  of  the  covenants,  agree- 
ments, andtruslsin  tlie  former  deed  contained  oh  their 
part'to  be  performed,  and  in  consideration  of  700L 
mentioned  in  the  said  former  deed  to  have  been  paid  by 
Lyles  to  Alexander. 

On  the  23d  of  August,  1790,  Lyles  by  deed  of  that 
date,  (after  reciting  the  title  of  Robert  Alexander  to  the 
undivided  moiety  of  the  400  acres  of  land,  and  his 
deed  of  the  20th  of  March,  1788,  to  Lyles  and  the 
tnfttees,  and  that  Alexander  failed  to  pay  the  700/.  on 
the  1st  of  July,  1790^  and  that  the  trustees,  by  their 
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deed  of  the  19th  of  July,  1790,  had  conveyed  tlie  land  covv/jix^s 
in  question  to  Lyies)  in  consideration  of  900/.  paid  him     ex'bs* 
by  Richard  Conway,  conveyed  the  20  acres,  and  the         v. 
]*esidue  of  the  undivided  moiety  ot  (he  WO  acres,  and  axexak- 
all   his  right,  title^  interest,  vse,  trust,  pi'operty,  daim,      der. 

anddttriand,  in  and  to  tlie  same,  by  force  oj  Hit  said  in — — 

htiiinre,  and  idl  deeds,  evidences  and  wntings  in  any 
manner  or  way  touching  tlie  same,  and  the  rigid  and  pri- 
vitege  ofjyrosevuting  in  the  name  of  Lyles,  (if  at  any  time 
jud^d  necessary  by  Conway,  his  heii*s  or  assigns,)  any 
aciion^f  at  law  for  ifie  ireach  of  any  of  the  covenants  in 
tlie  said  indenture  contained  :  To  have  and  to  liold  all  and 
singular  the  pi'elfnises^thcrcby  granted,  witli  the  appur- 
tenances, and  ajl  the  estate,  right,  title,  use,  tnist,  in- 
terest, propeKy,  daim  and  deniand  of  him  the  said  W. 
Lyles  tliereto,  hg  force  and  virtue  of  the  aforesaid  inden- 
tures to  Conway,  his  heirs  and  assigns,  to  his  and  their 
uise  forever ;  with  a  special  warranty  against  the  claims 
of  Lyles  and  his  heirs  and  assigns  only. 

On  the  17th  of  January,  1793,  Robert  Alexander 
made  his  will,  and  after  devising  specifically  a  number 
of  tracts  of  land  and  moieties  of  tracts  by  name  and 
description,  to  his  son  Robert,  devised  all  the  rest  and 
I'csidue  of  his  estate,  real  and  personal,  to  hi^s  son  Wal« 
ter,  the  Complainant.  Robert  Alexander,  the  testator, 
died  in  February,  1793.  The  land  in  question  was  not 
specifically  devised  by  his  will,  and  Walter,  the  Com- 
plainant, obtained  title  under  the  will  to  several  other 
tracts  not  specifically  devised. 

The  Complainant  became  of  full  age  in  November, 
1803,  and  lirought  this  suit  in  1807. 

Tiie  deposition  of  W.-  Lyles  was  taken  on  the  part  oi 
the  Defendants.  He  testified,  that  Robert  Alexander 
was  not  indebibcd*  to  him  at  the  time  of  the  contract  for 
the  land.  No  part  of  the  money  was  advanced  by  him 
as  a  loan  to  be  secured  by  mortgage.  He  was  no  lend- 
er of  money,  and  would  not  have  lent  Alexander  the 
money  on  mortgage.  Alexander  was  generally  reput- 
ed not  punctual  in  paying  his  debts,  and  rather  too  fond 
of  law,  and  at  the  time  of  the  contract  for  the  land  was 
confined  in  jail  for  a  large  debt,  and  sent  several  times 
to  Lyles^  and  urged  hi  it*    buy    tbeland.    Lyles  then 
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convat's  resided  on  land  adjoining  the  20  acns;  and  his  house 

Bx*R«.     waA  very  near  the  line.    He  wanted  the  addition  of 

V.        about  20  acres^  and  was  not  anxious  to  have  any  more. 

ALBXkv-  Alexander  was  more  willing  to  sell  bis  whole  reeidne  of 
DBP..      tlie  moiety  of  MO  acres,  than  to  sell  a  part»  his  object 

— — being  to  rais^  a  considerable  sum  to  pay  the  debt  for 

which  he  was  in  prison.  It  was  agreed  that  the  20  acres 
should  he  sold  absolutely,  and  the  residue  should  be  sold 
conditionally,  as  otherwise  Lyies  would  not  advance 
the  money.  The  20  aci*es  were  purchased  cbidutdy, 
to  suit  the  convenience  of  LyIes,  and  the  residue  was 
purchased  conditianaUiff  to  suit  Mexandtr.  Lyles  wiui 
tletet*mined  to  advance  no  money  on  any  bargain  which 
should  make  it  necessary  to  go  into  court  to  get  it  back. 
The  condition.was  understood  by  both  to  be,  tliat  if  he 
paid  the  money  by  the  time  limited,  the  trustees  were  to 
I'econvcy  the  land  to  Alexander,  hut  otherwise  they  were 
to  convey  it  to  I^yles  in  fee  simple,  and  he  was  to  have 
the  land  thereafter  absolutely  to  his  own  use  forever, 
lie  sold  it  as  soon  as  he  could  after  be  left  Alexandria, 
to  get  back  his  money.  He  received  from  Conway  OQOL 
ai  tlie  date  of  the  convey ance,  or  a  few  days  after.  Alex- 
ander never  mtide  any  claim  upon  Lyles  for  any  part  of 
the  land,  and  never  expressed  to  him  any  dissatisfac- 
tion with  the  sale,  altlioogh  he  saw  him  frequently  af- 
terwards. Alexander  was  not  in  confinement  when  the 
trustees  made  their  deed  to  Lyles.  No  part  of  the  land 
was  cultivated,  and  no  formal  possession  delivered. 

The  deposition  of  Cb.  Ijce,  Esq.  who  drew  the  deeds 
of  the  20ih  of  March,  178S,  and  the  19th  of  July,  1790, 
titatcd  that  Lyles  consulted  him  about  the  bargain  with 
Alexander,  and  represented  that  Alexander  wanted  a 
considerable  sum  of  money  to  pay  a  debt  which  was 
pressing,  and  offered  to  sell  some  land,  but  would  not 
seU  the  whole  of  it  absolutdy,  bnt  was  willing  to  sell  part 
of  it  absolutely,  and  the  residue  was  to  be  conveyed  to 
trustees,  in  trust,  to  convey  the  fee  to  Lyles,  if  a  cer- 
tain sum  of  money  was  not  paid  by  a  certain  day ;  and 
if  it  was,  the  trustees  were  to  reconvey  to  Alexander, 
The  deponent  was  asked  if  such  a  contract  wi^  lawful, 
or  would  be  deemed  in  law  only  a  mortgage ;  and  gave 
it  as  bis  opinion,  that  the  parties  might  make  such  a 
contract,  and  that  it  could  not  be  considered  a  mortr 
gage«  Lyles  intimated  that  if  that  was  not  very  clear,  be 
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would  not  have  any  thing  to  do  in  the  business.  That  covwatV 
he  would  notf  on  ^ny  terais^  make  a  bargain  with  Alex-  xx*B8« 
ander*  if  be  should  be  obliged  to  go  into  a  Court  of  v. 
Equity  about  it,  whicU  might  be  the  case  if  there  should  ausxak^ 
be  a  mortgage ;  that  Alexander  was  well  kinown  to  be 
troublesome  and  fond  of  law.  The  deponent  was  re- . 
.  quested  to  draw  such  instiiimentB  as  would  place  the 
contract  in  the  state  of  a  conditional  purchase  of  a  part 
of  the  land,  and  with  tliis  view  he  drew  the  writing. 
He  is  certain  that  Lylcs  consulted  him  as  to  the  nature 
and  effect  of  the  contract,  and  did  not  intend  to  have  a 
deed  in  the  nature  of  a  mortgage,  but  of  absolute  sale 
of  a  part,  and  of  a  conditional  sale  of  the  other  part 
of  the  land,  and  such  was  the  deponent's  indention  when 
he  drew  the  deed.  That  he  afterwards  drew  a  deed  of 
conveyance  from  the  trustees  to  Lyles,  to  carry  into  ef- 
fect their  trust,  and  delivered  it  to  Lyles  to  carry  to 
the  trustees.  Lyles  informed  him  that  one  of  the  trus- 
tees refused  to  i&xccute  the  deed,  unless  Alexander 
would  s|gnifv  his  consent,  and  asked  whether  a  verbal 
consent  would  not  do.  The  deponent  sketched  a  note 
in  writing  for  Alexander  to  sign,  signifying  his  con- 
sent, and  was  afterwards  informed  thkt  the  trustee.^ 
were  satisfied,  and  did  execute  the  deed,  but  he  does 
not  know  whether  Alexander  gave  his  consent.  L>les 
was  not  easy  in  his  pecuniary  aifairs,  and  he  never 
knew  Mm  lend  a  large  sum  upon  mortgage.  Alexander 
was  a  bad  manager  of  his  estate,  was  generally  needy 
of  money,  and  not  punctual  in  ^ ;  ^-ment  of  his  debts, 
though  his  landed  estate  was  .  .'.^ly  "of  gixat  value. 

Th6  answer  of  the  executors  does  not  admit  the  deed  to 
be  a  mortgage,  and  states  that  Conway  began  to  make 
expensive  and  permanent  improvements  on  the  land  in 
the  summer  of  1791 ;  that  Alexander  had  an  opportu- 
nity of  seeing  part  of  them,  and  probably  did  see  thenll, 
and  made  no  objection  as  tliey  believe. 

It  appeared  in  evidence  tiiat  the  land  had  lately  been 
sold  for  more  tlian  20,000  dollars ;  but  that  it  was  very 
poor,  much  broken  by  gullies  and  exhausted,  when 
Conway  began  his  improvements.  There  was  also  evi- 
dence tending  to  show,  that  it  was  then  worth  more 
than  he  erave  for  it. 

The  Court  below  being  of  opinion,  that  the  deed  was 
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coKWAT- 8  to  be  considered  as  a  mortgage,  directed  an  account  to 
ex'rs.    be  taken  of  the  value  of  the  permanent  improvements^ 
V.        and  the  original  sum  advanced  by  Lyles  and  interest. 
Ai'BXAir-  and  of  the  rents  and  profits,  which  being  done,  it  ap-* 
D£R*      i>eared  that  the  Complainant  would  liavc  to  pay  the  sum 
of  4,943  dollars  to  l*edeem  the  land  ;  and  the  Court  ac- 
cordingly decreed  a  release  upon  the  payment  of  that 
sum. 

From  tliis  deci^ee  the  Defendants  appealed  to  this 
Court. 

C.  L££/or  the  ^ppeUanls. 

The  only  question  is,  whether  this  is  a  case  of  mort- 
gage.  The  bill  docs  not  state  fraud  or  oppression.  .  1* 
Jis  to  the  deeditsdff  the  question  is  whether  it  be  a  defea- 
sable  purchase,  or  a  redeemable  mortgage. 

It  sets  forth  the  consideration  of  800/.  as  one  entire 
sum.  There  was  no  prior  debt  due  to  J^ylcs.  That  al- 
legation of  the  bill  is.  disproved  ;  and  unless  there  was 
an  old  debt,  or  an  actual  loan,  there  could  be  no  mort- 
gage. It  may  as  well  be  a  mortgage  of  the  20  acres, 
as  of  the  residue.  11'  both  contracts  were  not  actujd 
purciiases,  the  parlica  would  have  i^quii^ed  differtni in- 
struments. All  instruments  are  to  have  a  reasonable 
construction  according  to  the  intent  of  the  parties.  Ono. 
distinguishing  mark  of  amorrgago  is  a  rjrivcnant  foV  tl\(y 
repayment  of  the  money.  Rut  tijis  deed  contains  lio 
such  covenant.  It  was  pur]M)sely  omitted,  that  it  might 
not  be  a  mortgage.  The  whole  question  is  as  to  the  in- 
tention of  tlie  parties.  Lyies  had  no  persoiml  remedy. 
If  the  land  should  fall  in  value,  it  was /u5  loss.  If  there 
had  been  a  valuable  iiouse  upon  the  land,  which  had 
been  'destroyed  by  fire,  it  would  have  been  the  Idss  of 
Lyles.  It  was  not  reasonable  that  Alexander  sfiould 
havx  the  chance  of  gain,  but  not  of  loss.  It  was  in  his 
power  to  compel  Lyles  to  take  the  lanfl,  by  neglecting 
to  pay  the  money  on  the  day.  Another  circumstance 
showing  the  intention  of  the  parties  is,  that  Alexander 
covenanted  to  make  further  assurance,  if  required, 
whenever  the  trustees  shoidd  have  conveyed  the  land  to 
Lyles 
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It  was  not  intended  as  a  secnrity  for  money  to  Ljks,  c«if  way's 
but  a  mere  right  in  Alexander  to  repurchase  until  a    EX*ltB. 
cei*tain  day.    A  Court  of  Equity  cannot  change  the       v. 
agreements  of  parties.  ATXXiif' 


In  tlie  case  of  Tasburgh  v.  EcUittf  ^  Br.  ParL  Ca.  - 
142.  cited  lA  PotveU  onMortgageSf  174.  there  had  been 
a  bpl  to  foreclosef  wh|rh  clearly  showed  the  intention  of 
the  purchaser  to  consider  it  as  a  mortgage.  But  the 
House  of  Lords  decided  it  to  be  an  Irredeemable  pur* 
chascy  and  not  a  mortgage.  That  was  an  assignment, 
by  lease  and  release,  of  a  i-eversion  expectant  on  a  lease 
for  years,  of  which  43  were  yet  to  come,  in  considera- 
tion of  2001.  paid  by  sir  John  Eustace  to  Charks  Tasburgh, 
in  trust  for  John  Tasburgh,  dated  in  1681.  In  theia- 
denture  of  release,  there  was  a  proviso^  that  if  sir 
John  Eustace  should  pay  Charles  Tasburgh,  at  the  end 
of  5  years,  200^.  with  interest,  it  should  be  lawful  to  him 
to  re-enter  and  enjoy  in  hi^  former  right ;  but  if  he 
should  fail  to  pay  within  the  time  limited,  the  estate  of 
Charles  shoidd  be  absolute  as  well  in  ecpiity  as  in  law» 
and  that  sir  John  and  his  heirs  should  be  forever  debar- 
red from  all  right  and  relief  in  equity,  against  the  tenof 
of  tlie  said  release ;  and  Sir  John  did  thereby,  for  him- 
self and  his  heirs,  release  to  Vharles  Tasburgh^  his 
heirs  and  assigns  foiTver,  all  his  right  in  equity  to  re- 
deem the  jiremises,  in  case  of  failure  of  payment  as 
aforesaid ;  and  there  was  no  covenant  in  tlie  deed  for 
the  repayment  of  the  money,  or  the  interest  by  the 
gi*antor,  as  is  usual  in  mortgages. 

After  the  i  years,  John  Tasburgh  exiiibited  i.  bill*  in 
1687,  against  sir  John  Eustace^  praying  payment  at  a 
cei-tain  day,  or  that  the  conditional  estate  of  Charles, 
(in  case  it  should  be  adjudged  a  defeasable  or  redeema- 
ble estate)  should  be  made  absolute,  and  that  -sir  John 
might  be  foreclosed  of  all  equity  of  redemption.  This 
bill  was  taken  for  confessed,  and  a  decree  in  Decem- 
ber, 1688,  that  he  should  be  foreclosed,  unless  pay- 
ment were  made  of  principal,  interest  and  costs^  before 
December,  1689. 

Sir  John  kcquiesced  under  xnis  decree  for  18  years, 
when^hedicd.  John  Tasburgh  died  in  1691,  and  Henry 
Tashurgh  surxeeded    to  his  estate,  and  in   1722   d«- 
VOL.  VII  $0 


osft. 
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eoii«4T^8  mised  tbc  premiaea  to  «W<JVtemara.    In  17^9  the  heirs 

mc^s.    of  sir  John  Eiutaee  exhibited  a  bill^  alleging  that  the 

V.        dcci*ce  for  foreclosure  had  been  obtained  by  surpriae^ 

jtABXAH-   fraud  a;n4  imposition,  and  praying  it  might  be  reviewed 

OEB;       andTeversedf  which  was  done  by  Uie  Court  of  Chah- 

...^ ceiy  in    Ireland^  who  decreed   that  Henry  Tuburgh 

should  release  to  tlie  heirs  of  sir  John,  upon  payment 
of  the  miiocipalf  intei'est  and  costs.  From  tliis  decree 
Henry  TUslmrgh  appealed  to  the  House  of  Lords^  who 
reversed  it  and  dismissed  the  bill. 

The  principal  upon  which  this  case  was  decided  by 
the£[ouse  of  Lords^  is  supposed  by  Poweil  to  be,  that 
tbe  cbntract  was  to  hQ  oonsidti*ed  as  a  conditional  pur- 
chase, and  not  a  mortgage. 

And  in  the  case  of.  BarrcUv*  Sabine,  1  Vtrn.  MB,  ihv 
Jjrrd.  Ktepcr  said,  «'  he  thought,  that  where  thei*e  was 
^  a  clause  or  provision  to  repurchase,  the  time  limited 
^fought  to  be  precisely  observed.** 

In  the  case  of  Chapman  v.  Turner,  1  CalL  192.  Judge 
^Utlcton  in  delivering  hia  /opinion,  said,  <<  As  on  the 
"•one  hand  the  Chancellor  will  hot  permit  a  real  mort- 
*<  gage  i^.bc  made  in'edeemable  by  the  act  of  the  scri- 
•<  vener,  so  neither  on  the  other  will  hfi  suffer  real  con- 
•«  ditional  or  defeasible  sales  to  be' changed  into  roort- 
•'gages  b'y  the  like  acts.  The  real  intention  of  the 
•^parties  governs  him*  In  a  defeasible  purchase,  tlie 
^f  condition  must  be  strictly  performed  at  the  day,  or  no 
«4  relief  will  be  granted ;  because  it  does  not  admit  of 
«<  compensation  for  the  risk.  If  the  thing  perish  the 
<«  next  day,  it  must  be  the  loss  of  the  purchaser,  he 
»^iiaving  no  covenant,  or  even  implied  promise,  to  re- 
« turn  the  money  in  that  ^vent  |  and  we  are  taught  by 
ff  a  ma:!Eim  in  equity,  that  ^n  these  casual' cases,  .even- 
*<  tual  loss  or  gain  must  accrue  to,  or  fall  on  him  who 
'•runs  tite  ri»k.''. 

In  tlie  present  case,  both  parties  confided  in  the  trus- 
tees. Their  deed,  after  the  failure  of  Alexander  to  pay 
tiie  ready  money,  was  as  valid  as  if  he  himself  hi^ 
th^  released  all  equity  of  redemption,  or  had  made  an 
*an  absolute  deed  to  Lyles. 

%4  Jls  to  the  evidence  in  the  case*     It  appears  that 
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the  Irostees  refused  to  execute  the  deed  uniil  they  hU  cwwkr'n 
the  consent  o(  Alexander.    A  writing  was  drawn  for    sx'bs. 
lam  to.  sign,  signifying  his  assent*    The  trustees  exe-        v. 
cuted  the  deed.    The  pFobabiiity  is,  that  they  had  his  auxan- 
aissent  in  writing*    He  knew  that  the  deed  had  been  ex-  .    dsr. 
ecutecl^  and  he  acquieaced.    He  saw  the  expensive  ini-  m 

provements  made  by  Conway^  and  be  was  silent  Con- 
way continued  maidng  substantial  and  permanent  im- 
provements  for  17  years*  ^^itliout  Iweeping  any  account 
either  of  the  cost  of  his  improyementSf  tbe  expenses  of 
cultitationV  or  the  value  of  the  crops.  It  has  now  bo- 
come  impo&siblo  to  accQOut  Justice  cannot  now  be 
done.  In  2  Eq.  ca.  ab.  B99,  it  is  said*  tliat  «  Equity 
<'  will  not  ehlarge  tbe  time  for  the  mortgagor  to  redeem 
*f  after  six  years  acqituscence  under  q^finftiture  hy  Ms 
i^own  consejit,  especuiUy  if  tliere  he  any  improvement  <m 
'f  tlie  estate/*  And  again*  «  There  shall  be  no  redemp- 
f*  tion  after  long  possessidHf  scttJcments  made*  and  estate 
^Umproved.** 

In  the  case  of  Hdlingsworth  v.  Fryct  Judge  Pateb- 
SON*  in  delivering  his  opinion*'  said*  that  the  time  of 
payment  was  material*  a  cardinal  paint ;  and  the  party 
ought  not  t(v  be  suffered  to  lay  by  nnd  take  the  chance 
of  the  rise  of  value* 

Lyles's^ving  a  special  warranty  only*  is  no  evidence 
that  he  considered  it  as  a  mortgage^  The  boundary  was. 
unsettled*  and  then  in  a  course  of  litigation*  which  was. 
a  sufficient  reason  for  his  not  giving  a  general  warran- 
ty. And  that  Alexander  did  not  consider  it  as  a  mort- 
gage is  evident  from  the  circumstance*  that  ho  did  not 
mention  this  land  in  his  will*  altliough  he  specified  al- 
most QVQry  tract  of  Kmd  in  which  he  had  any  interest* 
especially  thatpait  of  this  very  tract  winch  he  liad  pre 
viousiy  contracted  to  sell  to  Baldwin  Dade. 

This  deed*  therefore*  was  neither  a  mortgage  per  se, 
nor  was  it  the  intention  or  unVlerstanding  of  either  of 
tbe  pai*tics  that  it  should  be  so  considered ;  but  con- 
veyed a  good*  absolute*  and  indefeasible  estate*  both  at 
law  and  in  equity  to  W.  I^yles*  and  his  heirs  and  assign? 

Tayxor*  contra. 

Admitted  the  distinction  between  an  agreement  to  re 
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iWVAT's  purchase^  and  a  mortgage*     But  in  this  case,  if  it  be 

SS'u*    nut  a  mortgage,  it  was  a  most  unconscionable  bargain. 

V.        The  evidence  rHowb  that  at  tlie  time  of  the  bargain, 

^UxAV-  other  land  IvBs  advantageously  situated*  and  not  better 

9BB.      ill  quality^  was  worth  llute  or  four  times  the  price  which 

- Ljles  paid  for  this. 

As  to  flic  question  of  mortgage.  .<*  Every  contract  for 
^  the  receiving  of  uif»ney,  by  the  convcyiiiicc  of  a  real 
^  estate  to  the  lcudor«  not  made  in  coii^emplatiati  of  an 
trotniual  aiTaitgcincnt  of  propcriyf  is*  inequity,  deemed 
a  smrtgngeJ*  J^IcUor  v.  LeeSf  2  JItk.  495.  And  all  pro- 
Tiaocs  and  stipulations  between  the  parties,  tending  to 
ftlter^  in  any  subsequent  event,  ttie  original  nature  of 
iM%  moHgaged  interest,  or  prevent  the  redemption  of  the 
Mtate  pledged,  u^ion  payment  of  the  money  bori*owed, 
with  interest^  are  void.  For  wei-e  any  such  agree- 
ments suffered  to  pi-evaij,  they  would  put  it  in  the  pow- 
er of  every  mortgagee  to  take  advantage  of  tlic' neces- 
sities of  tJic  mortgagor,  by  inserting  restrictive  clauses 
to  prevent  a  redemption  of  the  estate  pledged,  unless  upon 
terms  injurious  to  the  latter.  In  equity,  thcrefoiT,  tlie 
right  of  redemption' is  considered  as  inseparably  inci- 
dent to  every  contract  founded  on  a  mortgage,  and  can 
no  more  be  restrained  than  ,thc  power  of  tenant  in  fee 
simple  to  alien  generally,  or  of  tenant  in  tail,  to  suffer 
a  recovery  ;  it  being  a  maxim  in  equity,  that  the  same 
estate  or  interest  cannot  be  a  mortgage  at  ofie  timefandat 
another  time  cease  to  be  so.*'  Powell  on  Mortgages,  146. 
Nor  will  an  agreement  to  make  the  conveyance  absolute 
upon  payment  of  a  fui-ther  sum,  if  the  money  lent  be 
not  paid  at  the  day  appointed,  alter  the  case ;  such  sti- 
pulations being  deemed  unronl^cionablc ;  because  a  man 
ought  not  to  have  interest  for  his  money,  and  a  collate- 
ral advantage  besides  ;  nor  may  he  clog  the  redemption 
by  any  bye  agreement  1  Fern.  488.  J^rUUt  v.  Winiitl. 
Powell,  i52. 

Powell,  in  ( onchiding  his  observations  upon  the  case 
Tdsburgh  v.  EclUin,  p.  183.— says  "But  in  all  these 
cases  where  the  equity  of  redemption  is  i-ebuttcd  by 
agreements  of  ihis  kind,  and  the  transaction  is  consid- 
ered as  a  ronditioual  purchase,  the  intention  of  the 
parties  at  tlie  time  of  contracting  must,  I  ai;prehend,  be 
v«ir/if  proved  or  necessarily  implied  from  the  circum- 
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stances  attending  it;  otherwise  ihtgenerfU  ruk  will  not  covw4T% 
be  departed  fi*oni."  BX^tt; 

T. 

It  is  not  necessary;  to  constitute  a  mortgage*  that  it  ausxas- 
.should  contain  a  covenant  fpr  the  re-payment  of  the  nmau 
money*  3.  M:.  ftSO,  Lawley  v.  Hooper  i  where  the  — — .— — ^ 
lord .  ChanceQor  says  that  all  Welch  mortgages  are 
without  this  covenant)  and  so  are  most  copyhold  mort* 
gages.  So  in  case  ,of  King  v.  Mng^  3.  F.  Will.  358, 
it  was  decided  that  every  mortgage,  although  there  be 
no  covenant  nor  bond  to  pay  the  money,  implies  a  Joan, 
and  every  loan  a  debt;  as  in  the  case  pf  the  mortgage 
oP  a  ship,  which  was  taken  at  sea,  although  tlir^  was 
no  covenant  to  pay  the  moneys  yet  the  executors  of  the 
mortgagor  were  decreed  to  pay  the  money  for  which 
the  ship  was  mortgaged.  And  the  lord  chancellor  sai^ 
-it  was  80  in  the  case  of  Wdch  mortgagesj  whei'C  no  day 
certain  is  appointed  for  the  payment,  but  the  matter  left 
at  large.  Tlic  case  of  Howell  v.  Price.  1.  P.  Will.  291, 
was  upon  a  Welsh  mortgage,  liz :  conveyance  in  fee 
of  an  estate  in  Wales,  worth  B'il.  per  annum,  under  a 
proviso  to  be  void  if  the  mortgag«)r,  his  heirs  or  assigns 
should  pay  to  the  mortgagee  or  his  hcira,  SQOL  on  any 
Mchaelmas  tlay,  giving  six  montlia  notice,  and  the  mort- 
gagee lo  have  tlie  rent  which  should  theii  be  in  arrear ; 
but  there  wfts  no  bond  or  covenant  to  pay  the  money. — 
Yet  it  was  decreed  tliatit  was  a  debt  which  the  execu- 
tors should  pay.  The  case  of  Ross  v.  Mxrwe^U  1.  Wash. 
14,  shows  that  a  covenant  to  pay  is  not  essential. 

A  deed  of  tinist  is  a  modern  invention  by  wliich  tlie 
equity  of  redpmption  is  supposed  to  be  foreclosed,  with* 
out  the  aid  of  a  Court  of  Chancciy.  But  the  present 
differs  from  the  modem  deed  of  trust.  In  that  there  » 
a  public  sale,  and  the  surplus  is  paid  to  the  mortgagor, 
which,  if  the  sale  is  fairly  and  judiciously  made,  may 
be  considered  as  the  fair  value  of  his  equity  of  redemp* 
tion.  Yet  the  efficacy  of  such  a  sale  as  that  to  pass  an 
irredeemable  estate  is  doubted.  Powellf  19. — But  herCf 
the  trustees  were  tlie  mere  instruments  to  convey* 
They  had  no  powci*s  to  do  any  thing  but  convey,  u|M}n 
the  payment  or  non-payment  of  (he  money.  Here  was 
no  provision  madiN  to  ascertain  the  value  of  the  eqtiity 
of  n  ileniptiont  or  to  mitigate  llic  scverit>  of  the  contract 
The  intervention  of  the  iT4Astces  Hid  n^  ^ter  the  case 
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coiriTAT's  or  make  it  more»  or  lew  ainq^*fgage  Uiav  it  w^uld  have 
vx*n%.     been  without  them. 

akexaft  It  is  in  cflTect  the  same  as  if  flie  deed  had  beon  directly 
DEH.      from  Alexander  to  Lyies;  with  a  proviso  that  it  shoaUl 

— ,'  be  yoid  if  Atexander  should  pajr  the  money  on  th^  day 

appointed*  Such  a  deed  would  unquestionably  hare 
been  considered  as  a  mort^pige.  It  has  been  sliewn 
aboFOy  that  a  covenant  to  pay  was  not  necessary;  and 
acovefipnt  for  further  assurance  is  usual  in  mpr^^ages^ 
and  is  tlierdbre  no  evidence  that  this  conveyance  is  not 
to/  be  coi|&&dered  a  mor(|;agee.  If  then  it  is  to.  be 
cbnsidered  as  a  mortgage  upon  the  face  of  tlie  instro> 
men^  is  the  extrinsic  evidence  so  clear  as  to  rebot  the 
e^iMitv  of  ledenption  ? 

Why  was  there  a  distincUon  made  between  the  convey- 
ance of  the  20  acres  and  that  of  the  IM?  Why  were  the 
20  conveyed  to  Lyies,  and  the  140  to  the  trustees  ?  The 
answer  apparent  upon  the  face  of  the  transaction*  and 
expressly  avowed  by  Lyles  hioiaeif  in  his  deposition,  is, 
that  Lylcs  did  not  want  to  purchase,  and  Alexander 
did  not  want  to  sell,  more  than  20  acres*  Lyles  says 
that  the  20  acres  were  conveyed  absolutely  to  tuU  his 
amvenknec,  and  the  residue  was  conveyed  to  the  trus- 
tees to  ndl  JUexander.  As  to  the  140  acres  then,  Lyles 
did  hot.  wish  to  purchase  them,  nor  Alexander  to  seU 
them.  If  a  sale  and  disposition  of  the  land  were  not 
the. object  of  tlie  transaction,  it  could  be  nothing  but  a 
loan  tf  money  by  Lyles,  and  a  security  upon  the  land  by 
Alexaipden  Tliis  was  evidently  the  substance  of  the 
negociation.  And  wherever  there  is  a  loan  of  money 
upan  the  security  of  land,  however,  the  transaction  may 
be  disguised  by  the  writings*  it  is  substantially  a  morU 
gage.  Lyles  indeed  admits  his  object  to  have  been  a 
loan  of  rabncy,  but  says  his  intention  was  to  have  tiie 
means  of  getting  back  his  money  without  going  into  a 
Court  of  Chancery ;  that  is,  he  wished  to  loan  his  money 
upon  a  real  security  without  allowing  his  debtor  the 
right  of  redemption.  It  was  an  attempt  to  do  that 
which  Courts  of  equity  have  uniformly  discountenan- 
ced I  to  devise  a  mode  to  defeat  the  equity  of  redemption 
where  the  tronynrtion  was  really  a  loan  of  money  upoi^ 
a  mortgage. 
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If  is  said  Lyles  had  no  personal  remedy  against  Alex-  coirw^T's 
aiider»  because  there  was  no  covenmt  to  repay  the  vHo-    bx^ 
ney.     But  the   autl^oritieB  already  cited  show   tliat       v/ 
wherever  the  transaction  is  really  a  loan^  and  the  se-  AiiExiir 
curity  is  inadeqaate,  there  is  a  personal  remedy.  deb. 


That  Lyles  considered  the  land  as  a  Mcttrity  -only,  is 
eyidelit  from  the  circomstahce  that  he  rebeived  ttom 
CoiKway  only  his  principal  and  interest,  and  astignedio 
Conway  its  right  aitd  tUU  onhff  U^gether  with  fhetiUt- 
papers,  and  expressly  assigned  all  his  rif^ht  of  action 
against  Alexander. 

There  is  no  evidence  of  acquiescence  on  the  part  of 
Robert  Alexander,  in  the  idea  that  this  was  an  absor 
lute  sale.  He  died  in  January,  1793,  Mr.  Lyles  him-^ 
self  states  that  he  does  not  know  wliether  Alexander 
knew  of  the  deed  of  the  19th  July,  1790.  Conways 
agreement  with  Charles  Alexander  respecting  a  divi- 
sion of  part  of  the  land  which  they  held  in  common,  was 
in  April,  1791.  No  improvements  could  have  been 
made  before  that  date.  One  of  the  witnesses  states  that 
he  began  to  ditch  the  land  in  March,  1791.  It  is  proba- 
ble he  meant  Marcli,  1792.  If  so,  thei*e  were  only  ten 
montlis  in  which  Alexander  coidd  have  seen  any  im- 
piH>vement  on  the  land ;  and  wliat  he  did  see  was  not 
inconsistent  with  the  natui-e  of  the  estate  of  a  mortgagee 
in  fee  in  possession.  The  buikliugs,  &c.  wctic  not 
erected  until  after  Alexander's  death.  I'he  digging  of 
a  ditch  and  erecting  of  a  post  and  rail  fence  upon  a  part 
of  the  land  wasnot  decisive  evidence  that  Conway  claimed 
an  irredeemable  estate ;  and  there  is  no  evidence  that 
even  that  small  improvement  it  as  seen  by  Alexander. 
It  is  only  stated  by  the  \vitncs3cs  tliat  he  might  have 
seen  it  at  a  distance  as  he  pasf^cd  along  the  road  from 
his  house  to  Alexandria*  The  Complainant  did  not  be- 
came offiUl  age  until  November,  180S,  and  brought 
sytt  in  1S07.  His  guardian  did  not  know  the  nature  of 
Con'VVays  title.  The  length  of  time  is  no  bar  to  the 
Coiaj^ainant  because  he  has  been  under  a  legal  disa- 
bilitv.     t^rOffU,  407,  8, 11, 13. 

It  is  said  that  Robert  Alexander  did  not  specify  this 
land  in  his  will,  although  lie  mentioned  that  part  of  the 
tract  which  was  in  the  possession  of  Baldwin  Dade^* 
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coi«w4V*s  aadfrom  tkis  cirtuiwtaiice  an  inference  ii  dfmwn»  that 

sx'Rd.     ^^  considered  it  as  an  ahsolate  sale^  and  not  a  mortgage. 

r.        Bat  the  retoon  why  he  mentioned  tliatpartof  tliei  land 

iLEXAjr«  witich  was  in  possession  of  B.  Dade  was,  that  he  devised 

DKA.      i^  to  his  son  Robert — and  it  will  be  perceived  by  his  wiH» 

-  that  he  specified  every  thing  by  name  wliich  he  devised 

to  Robert*  but  nothing  which  he  devised  to  Walter,  the 

Complai]iam>-4br  after  making  specific  devises  to  Bio- 

bert*  lie  aaySf  ^  I  give  to  my  son  WoUer,  and  his  heirs, 

'•forewetf  4iU  tin  rest  and  residue  of  my  estate  both  real  an^ 

**persofiaL**    60  that  if  his  not  specifying  this  land  he 

evidence  that  he  thought  he  had  no  interest  in  itf  his  not 

specifying  the  half  of  Ids  .estate  which  he  intende^l  for 

his  son  Walter,  is  evidence  that  he  thought  he  had  no 

interest  therein.    No  Isuch  inference  can  be  drawn  from 

his  silence  as  to  this  land,  which  would  not  apply  to  one 

half  of  his  estate. 

There  is  no  evidence  of  Alexander's  understanding  of 
this  tranisaction.  His  circumstances  were  embamuned 
np  to  the  very  time  of  his  death,  so  that  he  never  had 
it  in  his  power  to  make  an  offer  to  redeem.  It  is  evi- 
dent fi*om  ,the  deeil  itself  tiiat  he  expected  to  be  able  to 
redeem  in  about  two  yf  ars,  from  the  date  of  that  instru- 
ment I  and  the  insertion  of  such  a  clause  was  evidently 
intended  for  his  benefit,  and  shows  that  he  did  not  wish 
to  seil*  He  was  in  prison  for  Mt.  His  object  was  to 
get  money  to  relieve  him  from  confinement ;  .and  the  sti- 
(>olation  for  a  time  of  payment,  is  evidence  that  he 
meant  to  borrow. 

There  is  no  evidence  that  this  was  not  a  negotiation 
for  a  loan  of  money.  Mr.  Lyles,  in  his  deposition,  doe« 
not  say  that  the  money  was  not  advanced  by  him  as  a 
loan  ;  but  says  it  was  «  not  advanced  as  a  loan  tobe  se- 
cured  by  mortgage ;"  and  that  he  would  pot  have  loaned 
him  money  <<  on  any  mortgage  by  him.'*  That  he  «  was 
<<  detcrpiined  to  advance  no  money  on  any  bargain 
«  which  should  make  it  neceasary  to  go  into  court  to  get  it 
**  back.**  That  he  sold  the  land  as  soon  as  he  could  after 
he  left  Virginia,  •<  for  the  purpose  of  getting  back  his 
"  money.**  All  tliis  shows  that  he  had  no  objection  to 
lend  the  money*  but  he  wished  to  get  real  security 
without  an  equity  of  redemption.  And  it  appears  he 
employed  counsel  to  devise  a  plan  for  that  purpose ;  a 
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purpose  which  is  never  countenanced  in  a  Court  of  conway^^ 
Equity.  ex'bs. 

The  case  of  Chapman  v.  TnnuTf  whicli  has  been  rit-  alexan- 
edy  was  a  contract  i-especting  jMrrsottat  pro[)erty»  and      dek. 
depended  upon  its  own  peculiar  circumstances,  noncof-— — — *- 
which  resemble  the  present. 

The  case  of  Tarsburgh  v.  Echliih  was  a  sale  or  mort- 
gage  of  a  reversion.  There  nad  been  a  decree  of  fore- 
closure^  and  a  long  acquiescence  under  it.  It  does  not 
appear  upon  what  grounds  the  Hoiise  of  Lords  i*efuSed 
to  review  that  decree ;  whether.it  was  because  it  had 
been  so  long  acquiesced  under,  or  whether  upon  the 
construction  of  the  original  conveyance.  But  the  de- 
cision of  the  Court  of  Chancery  in  Ireland  was  clearly 
upon  the  ground  of  its  being  a  mortgage. 

In  the  case  of  Bobertson  v,  Campbell  ^  Wheeler,  2  Call. 
428,  Judge  PendletoUf  in  delivering  tlie  opinion  of  the 
Court  of  Appeals  of  Virginia,  says,  <<  It  must  often 
'*  happen,  in  disquisitions-  of  this  sort,  that  there  will 
**  be  a  difficulty  in  drawing  the  line  between  these  two 
«<  sorts  of  conveyances,'*  (mortgage  and  conditional 
sale.)  <<  The  great  dtrideratumf  which  this  Court  has 
**  made  the  ground  of  their  derision  is,  whether  the  pur- 
^  pos^  of  the  parties  was  to  treat  of  a  purchase,  the  va- 
«  lue  of  the  commodity  contemplated,  and  the  price 
**  fixed  ?  Or,  whether  the  object  was  tlie  loan  of  mxmiy 
**and  a  security  $  or  pledge,  for  the  repayment,  intcnd- 
«ed?*' 

The  cases  cited  from  2  Eq.  ca.  ah.  only  show,  that  a 
Coui-t  of  Chancery  will  not  decree  a  redemption  after  a 
forfeiture  by  consent  of  the  mortgagor,  and  improye- 
ments  by  the  mortgagee,  and  acquiescence  by  the  mort- 
gagor. 

Upon  the  whole,  then,  this  case  appears  to  haye  been 
originally  a  loan  of  money  upon  real  security,  with  an 
attempt  to  defeat  the  equity  of  redemption  ;  and  not  a 
real  bargain,  with  a  view  to  the  purchase  of  the  land. 
Tne  want  of  a  covenant  to  repay  the  money,  does  not 
alter  the  nature  of  the  original  transaction,  and  the 
same  evidence  which  appears  in  this  case  would  have 
VOL.  VII  Si 
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CQHii^A v'8  gupiiortod  a  ppjiiBoiua  actioii  bjr  L^es  against  Alexander 
Ex'iRB.    u|K)n  the  loaii  of  the  moneys  in  case  the  titk  of  the  land 
V.        had  tailedf  ok*  it  bad  by  any  other  means  become  an  in- 
Ai^EXAir-  adequate  security* 


DEB* 


-     JoNB8»  inrephi* 

It  must  be  admitted^  that  it  was  competent  for  the 
pai'tie9  to  roaHe  a  conditional  sale*  and  the  only  qaestion 
is«  whether  the^  have  done  so.  The  depositions  of  tit* 
Lyics  and  Mr.  Lee  Mow,  that  it  was  tAsir  imteiMan  to 
make  a  conditional  purchase^  and  not  a  mortjf^ge.  If 
the  iiistriiitacni  does  not  create  aconditionalsaie^itmust 
have  been  the  mistake  of  the  person  who  drew  the 
deed. 

It  is  trtie  tliat  no  covenant  in  a  marigage  can  cloj;  thf 
equity  of  redemj^tibn.  But  if  the  transaction  be  not  a 
moi'tgagiS  that  principle  dors  not  apply.  Wherever  a 
dee€l  is  as  collateral  security^  there  must  be  a  personal 
i*eni€dy«  And  it  is  no  mortgage,  unless  it  contain  a 
pcrsoiial  obli^-ationj  or  sliow  it  to  be  a  loan.  In  die 
pi*esi  nt  jdecd  there  is  no  recital  acknowledging  a  debt, 
and  no  covenant  to  pay  ;  but  the  money  ib  expressly  ac- 
knowledged to^  be  received  as  parcAaM  numey.  It  was 
entirely  within  the  discretion  of  Alexander  to  pay  the 
money  or  not  at  the  tim^- 

Tbc  evidence  justifies  the  inference,  that  the  deed, 
from  the  truste^cs  to  Lyl^s  was  made  with  the  consent  of 
Alexander ;  and  being  by  consent,  it  is  equivalent  to  a 
foreclosure  by  a  Court  of  Equity.  Even  if  it  were  a 
mortgage  originally,  it  might  by  suba^^quent  assent  be- 
come absolute.  And  if  at  tlie  time  of  the  release  of  the 
equity  of  redemption,  a  note  be  given  that  the  releasor 
should  have  the  lands  conveyed  to  him,  upon  paf/menttf 
tphat  wa$  given  for  th^  UhuU  within  a  jfear,  such  pay- 
ment having  been  neglected  for  severalyears,  there  shall 
h^  m  redemption.  End$worth  Vm  Griffith,  %  Sq.  ca.  ab* 
5S5.  c.  0. ' 

In  alt  the  cases  cited  to  shew  that  a  covenant  to  pay 
tli9  moiiey  is  not  necessary  in  a  mortgage,  there  is  some 
other  circumstance  showing  a  loan  of  moneys  or  desig 
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iiHttng  the  instrument  to  be  a  movtgt^e.    But.  in  tlie  conwat*^ 
present  case  there  is  no  siicb  circumstance.  ex'rs.^ 

Mirclt  ±^fh*...M  tht  Judges  being  present ^  axexaw- 

DFiR. 

Marsbali.^  C/u  J.  delivered  the  opinion  of  llie  Court  — ^- 

as  follows : 

This  suit  was  brought  by  Walter  S.  Alexander,  us 
tlovisee  of  Robert  Alexander,  to  redeem  certain  lands 
Ijing  in  tlte  neighborhood  of  Alcxandrik,  which  wen' 
conveyed  by  Robert  Alexander,  in  trust,  by  deed  dated 
the  20th  of  March,  1788,  and  which  were  afterwarrls 
conveyed  to  William  Lyles,  and  by  him  to  tiie  testator 
of  the  PlaintiflTs  in  error, 

The-decd  of  the  20th  of  March,  1788,  is  between 
Robert  Alexander  of  the  first  part,  William  Lyles  of  . 
the  second  part,  and  Robert  T.  Hooe,  Robert  Muirc 
aJ9d  John  Allison  of  the  thii'd  part  .  Robert  Alexander, 
after  reciting  that  he  was  seized  of  one  undivided  moie- 
ty of  *00  acrrs  of  land,  except  M  acres  thereof  previ- 
ously sold  to  Baldwin  Dade,  as  tenant  in  comdion  with 
Charles  Alexander,  in  consideration  of  eight  hundred 
pounds  paid  by  WUliam  Lylcs,  and  of  the  covenants 
thei*ein  mentioned,  grants,  bargains  and  aell»  twenty 
acres,  part  of  the  said  undivided  moiety,  to  William 
Lyles,  his  heirs  and  assigns  forever,  and  the  residue 
thereof,  except  that  which  had  been  previously  sold  to 
Baldwin  Dade,  to  tlie  said  Robert  T.  Hooc,  Robert 
Muire  and  John  Allison,  in  trust,  to  convey  the  same 
to  William  Lyles  ^t  any  rc^asonable  time  after  the  first 
day  of  July,,  1790,  unless  Robert  Alexander  shall  pay  - 
to  the  said  William  Lyles,  on  or  before  that  day,  the 
sum  of  700L  with  interest  from  the  said  20th  of  March, 
1788.  And  if  the  said  Robert  Alexander  shall  pay  tlic 
said  William  Lyles,  on  or  before  that  day,  the  said 
sum  of  780L  with  Intei^est,  then  to  reconvey  the  same 
to  the  said  Robert  Alexander.  RobeH  Alexander  far- 
ther  covenants,  that,  in  the  event  of  a  reconveyance  to 
him,  the  said  twenty  acres  sold  absolutely  shall  be  laid 
off  adioiping  tlie  tract  of  land  on  which  William  Lyles 
then  lived.  The  trustees  covenant  to  convey  to  WiU 
liam  Lyles,  on-  the  non-payment  of  the  said  sum  of 
TOOL;  and  to  re-convey  to  Robert  Alexander  in  the 
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cokwat'8  event  of  payment.     Robert  Alexander  covenants  for 
ex'ks.    further  assurances  as  to  the  140  acres,  and  warranti 
V.        the  twenty  acres  to  William  Lyles  and  his  heirs. 

▲LEXAK- 

DEB.         On  the  19th  of  July»  1790,  the  trustees,  by  a  deed  in 
««-^'—-  which  the  trust  is  reciteil,  and  that  Robert  Alexander 
has  failed  to  pay  the  said  sum  of  700L,  convey  the  said, 
land  in  fee  to  William  Lyles. 

On- the  2Sd  of  August,  1790,  William  Lyles,  in  con- 
sideration,  of  9C0t,  conveyed  the  said  20  acres  of  land 
and  140  acres  of  land  to  Richard  Conway  with  special 
warranty  against  himself  and  his  lieirs. 

On  the  9th  day  of  April,  in  the  year  1791,  a  deed  of 
partial  partition  was  made  between  Richard  Conway 
and  Charles  Alexander.  This  deed  shows  that  Charles 
Alexander  asserted  an  exclusive  title  in  himself  to  a 
considerable  part  of  this  land. 

Soon  after  this  deed  of  partition  was  executed, 
Richard  Conway  entered  upon  a  part  of  the  lands  as- 
signed to'  him,  and  made  on  them  permanent  improve- 
ments of  great  value  and  at  considerable  expcnce. 

In  January  or  February,  1793,  Robert  Alexander 
jleparted  this  life,  having  first  made  his  last  will  in 
writing,  in  which  he  devises  the  land  sold  to  Baldwin 
Dade;  but  does  not  mention  the  land  sold  to  William 
Lyles* 

The  Plaintiff,  who  was  then  an  infant,  and  who  at- 
tained his  age  of  twenty-one  years  in  November,  1803, 
brought  his  bill  to  redeem  in  1807.  He  claims  under 
the  residuary  clause  of  Robert  Alexander's  will. 

The  question  to  be  decided  is,  whether  Robert  Alex- 
ander, by  Ilia  deed  of  March,  1788,  made  a  conditional 
6-ale  of  the  proiierty  conveyed,  by  that  deed,  to  trustees, 
iB^hich  sale  became  absolute  by  the  non-payment  of  700/. 
with  interest  on  the  1st  of  July,  1790,  and  by  the  con- 
veyance of  the  19tli  of  tliat  month,  or  is  to  be  consider- 
ed as  having  Only  mortgaged  the  nropertv  so  conveyed! 

To  deny  the  power  Of  two  individuals,  capable  of 
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acting  for  themselTeBf  to  make  a  contract  for  the  pur-  convat's 
chase  and  sale  of  lands  defeasible  by  the  payment  of    £x'bs. 
money  at  a  future  day,  or,  in  other  words,  to  make  a        v. 
sale  with  a  reservatioi^to  the  vendor  of  a  ri^t  to  re-  alex Air- 
purchase  the  same  land  at  a  fited  price  and  at  a  speci-      der. 
fied  time,  would  be  to  transfer  to  the  Court  of  Chance-  ....^......^ 

ry,  in  a  considerable  degree,  the  guardianship  of  adults 
as  well  as  Of  infants.  Such  contracts  are  certainly  not 
prohibited  either  by  thcC  letter  or  the  policy  of  the  law. 
But  the  policy  of  the  law  does  prohibit  the  comrersion 
of  a  real  mortgage  into  a  sale.  And  as  lenders  of  mo- 
ney are  less  under  the  pressure  of  circumstances  which 
control  the  perfect  and  free  exercise  of  the  judgment 
than  borrowers,  the  effort  is  frequently  made  by  per- 
sons of  this  description  to  avail  themselves  of  the  ad- 
vantage of  this  superiority,  in  order  to  obtain  inequita- 
ble advantages.  For  this  reason  the  leaning  of  Courts 
has  been  against  them,  and  doubtful  cases  have  gene- 
rally been  decided  to  be  mortgages.  But  as  a  condi- 
tional sale,  if  really  intendeds  is  valid,  the  inquiry  in 
every,  case  must  be,  whether  the  contract  in  the  specific 
case  Is  a  security  for  the  rc-payment  of  money  or  an 
actual  sale. 

In  this  case  the  form  of  the  deed  is  not,  in  itself,  con- 
clusive either  way.  The  want  of  a  covenant  to  repay 
the  money  is  not  complete  evidence  tiiat  a  conditionid 
sale  was  intended,  but  is  a  circumstance  of  no  incon- 
siderable importance.  If  the  vendee  must  be  restrain- 
ed to  his  principal  and  interest,  that  principal  and  in- 
terest ought  to  be  sccorc.  It  is,  therefore,  a  necessary 
ingredient  in  a  mortgage,  that  the  mortgagee  should 
have  a  remedy  against  the  person  of  the  debtor.  If 
tills  remedy  really  exists,  its  not  being  reserved  in 
terms  will  not  affect  the  case.  But  it  must  exist  in  or- 
der to  justify  a  construction  which  overrules  the  ex- 
press words  of  the  instrument  Its  existence,  in  this 
case,  is  certainly  not  to  be  collected  from  the  deed. 
There  is  no  acknowlMgement  of  a  pre-existing  debt, 
nor  any  covenant  for  repayment  An  action,  at  law, 
for  the  recoveiy  of  the  money,  certainly  could  not  have 
been  sustained;  and  if,  to  a  bill  in  chancery  praying  a 
sale  of  the  premises,  and  a  decree  for  so  much  money 
as  might  remain  due,  Robert  Alexander  had  answered 
that  this  was  a  sale  and  not  a  mortgage,  clear  proof  to 
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i;oii  way's  tbe  contriuy  fnart  have  been  produced  to  justify  a  de^ 
isx'iw.    cixse  against  bim. 

iXBXAN*  That  tbe  conveyance  is  made  to  trustees  is  not  a  cir* 
DKB.     cuuistance  of  miich  weight*  «lt  manifests  an  intention 

-i*— ^— in  the  drawer  of  the  instmment  to  avoid  the  usual 
forms  of  a  mortgage^  and  introduces  third  personSf 
who  afe  perfect  strangers  to  the  tran8action»  for  no 
othei*  conceivable  purpose  thau'to  entitle  William  Lyies 
io  a  conveyance  subsequ'  nt  to  the.  non-payment  of  the 
700/*9  on  the  day  fixed  fur  its  payment*  which  should 
bo  absolute  in  its  form.  This  intention,  however,  would 
have  no  influence  on  the  pase,  if  the  instrument  was 
really  a  security  for  money  advanced  and  to  he  repaid* 

It  is  also  a  circumstance  which,  though  light,  is  not 
to  be  entirely  disregarded,  that  the  20  acres,  whith 
were  admitted  to  be  purchased  absolutely,  were  not  di- 
vided and  conveyed  separately.  It  would  seem  as  i£ 
the  parties  considered  it  as  at  least  possible  that  a  divi- 
sion might  be  useless. 

Having  made  these  observations  oh  the  deed  itself, 
the  Court  will  proceed  to  examine  tliose  extrinsic  cir- 
cumstances which  are  to  determine  whether  it  is  to  be 
construed  a  sale  or  a  mortgage. 

It  is  certain  that  tliis  deed  was  not  given  to  secure  a 
pre-existing  debt.  The  connexion  between  the  parties 
commenced  with  this  transactiom 

The  proof  is  also  complete  that  there  was  no  negotia« 
tion  between  the  parties  respecting  a  loan  of  money ; 
no  proposition  ever  made  respecting  a  mortgage* 

The  testimony  on  this  subject  is  from  ^f r.  Lyles  him* 
self  and  from'  Mr.  Charles  Lee.  There  is  some  con- 
trariety ih  their  testimony',  but  they  concUrin  this  nns* 
ff rial'  point.  Mr.  Lyics  represents  Alexander  as  de- 
ffirous  of  selling  the  whole  land  absolutely,  and  himself 
as  wishing  to  decline  an  absolute  purchase  uf  more  than 
twenty  acres.  Mr.  Lee  states  Lyles  as  having  i^epre*. 
sented  to  him  that  Alexander  was  unwilling  to  sell 
ihore  than  twenty  acred  absolately,  and  oSbred  tO  sell 
l^e  residue  couditionsBy.    There  is  not,  howover,  a 
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qrllable  in  the  cause,  intimating  a  propoMtton  to  bor- con  vay*« 
row  money  or  to  mortgage  proper^.    No  expression    £sl'r8« 
is  proved  to  liave  ever  mien  {rom  Robert  Alexander        v. 
before  or  after  the  transaction,  respecting  a  loan  or  a  aii^ait- 
mortgage.    He  does  not  appear  to  have  imagined  that      deb. 
money  was  to  be  so  obtained ;  and  when  it  ^became  ab-  —«•«—«-.. 
solutely  necessary  to  raise  money,  be  seems  to  have 
considered  the  'sale  of  property  as  his  only  resource. 

To  this  circumstance  the  CSourt  attaches  much  im- 
portance. Had  there  been  any  treaty— ^any  conversa- 
tion respecting  a  kan  or  a  mortgage,  the  deed  might 
have  been,  .wi^  more  reason,  considered  as  a  cover  in- 
tended to  veil  a  transaction  differing  in  reality  from  the 
appearance  it  assumed. .  But  there  was  no  such  conver- 
sation. The  parties  met  and  treated  upon  the  ground 
of  sale  and  not  of  mortgage*. 

It  is  not  entirely  unwoKhy  of  notice  tiiat  William 
Lyies.  was  not  a  lender  of  money,  nor  a  n\an  who  was 
in  the  habit  of  placing  his  funds  beyond  ids  'reach. 
This,  however,  has  not  been  relied  upon,  because  the 
evidence  is  admitted  to  be  complete,  that  Lyics  did  not 
intend  to  take  a  mortgage.  But  it  is  insisted  tliat  he 
intended  to  taice  a  security  for  money,  and  to  avoid  the 
equity  of  redemption;  an  intention  which  a  Cunrt  of 
Cb'ancerv  will  invariably  defeat. 

His  not  being  in  the  practice  of  lending  money  is 
certainly  ah  argument  against  his  intending  this  trans- 
action as  a  loan,  and  the  evidence  in  the  cause  furnish- 
es strong  reason  for  the  opinion  that  Robert  Alexander 
himself  did  not  so  understand  it  In  this  view  of  tfie 
case  the  proposition  made  to  Lyles,  being  for  a  sale 
and  not  for  a  mortgage,  is  entitied  to  great  considera- 
tion. There  are  jother  circumstances,  too,'  which  bear 
strongly  upon'this' point. 

The  case,  in  iti  own  nature,  furnishes  intrinsic  evi- 
dence of  the  improbability  that  the  trustees  would  have 
conveyed  to  William  Lyles  ¥rithout  some  communica- 
tion with  Robert  Alexander.  Thiely  certainly  ought  to 
have  known  from  himself,  and  "it  was  easy  fo  procure 
the  information,  that  ihe  money  had  not  been  paid.  If 
he  had  considered  this  deod  as  »  mortgage,  he  irouM 
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oNwat's  naturally  have  resisted  the  conveyance,  and  it  is  proba- 

£x'B8.     ble  that  the  trustees  would  have  declined  making  it. 

v.         This  probability  is  very  much  strengthened  by  the  facts 

A1.EXAN-  which  are  stated  by  Mr.  Lee.    The  declaration  made 

D£R.      to  him  by  Lyles,  after  having  caiTied  the  deed  drawn 

•*—  by  Mn  Lee  to  Mr.  Hooe,  tiiat  the  trwrtees  were  un* 

willing  to  execute  it  until  the  assent  of  Alexander  could 
be  obtained,  and  the  directions  given  to  apply  for  that 
assent,  furnish  strong  treasons  for  the  opinion  that  this 
assent  was  given. 

It  is  also  a  very  material  circumstance  that,  after  a 
public  sale  from  Lyle«  to  Conway^  and  a.  partition  be- 
tween Conway  ^nd  Charles  Alexander,  Conway  took 
possession  of  the  pi'emises,  and  b^egan  those  expensive 
improvements  which  have  added  so  much  to  the  value 
of  the  property.  These  facts  must  be  presumed  to  have 
been  known  to  Robert  Alexander.  They  passed  withm 
his  view.  Yet  his  most  intimate  friends  never  heurd 
him  suggest  that  he  retained  any  interest  in  the  laiid. 
In  this  aspect  of  the  case,  too,  the  will  of  Robert  Alex- 
ander is  far  from  being  unimportant  That  he  mentions 
forty  acres  sold  to  Baldwin  Dade,  and  do^s  not,  mention 
one  hundred  and  forty  acres,  the  residue  of  the  same 
tract,  can  be  ascribed  only  to  the  opinion  that  Uie  resi- 
due was  no  longer  ins. 

This,  then,  is  a  case  in  whicli  thci'c  was  no  previous 
debt,  no  loan  in  contemplation,  no  stipulation  for  the 
repayment  of  the  money  advanced,  and  no  proposition 
for  or  conversation  about  a  mortgage.  It  is  a  case  in 
which  one  party  certainly  considered  himself  as  making 
a  puiThase,  and  the  other  appears  to  have  considered 
himself  as  making  a  conditional  49ale.  Yet  there. are 
circumstances  which  nearly  balance  these,  and.  have  in- 
duced much  doubt  and  hesitation  in  the  mind  of  some 
of  the  court. 

The  sale,  on  the  part  of  Alexander,  was  not  com- 
pletely voluntary.  He  was  in  jail  and  was  much  press- 
ed for  a  sum  of  money.  Thougli  this  circumstance 
does  not  deprive  a  man  of  the  right  to  dispose  of  his 
jproperty,  it  gfves  a  complexion  to  his  contracts,  and 
must  have  some  ipfluence  m  a  doubtful  case.  The  very 
fact  that  the  sale  was  conditional^  implies  an  expecta- 
tion to  redeem. 
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A  conditional  sale  made  in  euch  a  situatioti  at  a  price  conitav^s 
IMaring  no  proportion  to  the  ralue  of  tlie  property     ex'r9« 
wonld  bring  anspicion  on  the  whole  transaction.    The       t. 
excessive  inadequacy  of  price  wotdd^  in  itself,  in  the  aIbxan* 
opinion  of  some  of  the  judges,  furnish  irresistabie  proof     deb. 
that  a  sale  could  not  have  been  intended.    If  lands  were  .....^.— «» 
sold  at  5(.  per  acre  conditionally,  which,  in  fact,^  were 
worth  ±61.  or  20L  or  SOL  per  acre,  the  evidence  fur- 
nished hj  this  fact,  that  only  a  security  for  money  could 
be  intended,  would  be,  in  the  opinion  of  three  judges, 
so  strong  as  to  overrule  all  the  opposing  testimony  in 
the  causes 

But  the  testimony  on  this  .point  is'  too  uncertain  and 
conflicting  to  prevail  against  the  strong  proof  of  intend* 
ing  a  sale  and  purchase^  which  was  stated. 

The  sales  made  by  Mr.  Dick  and  Mr.  Hartshome  of 
lots  for  building,  althouglr  of  land  more  remote  from 
the  town  of  Alexandt*ia  flian  that  sold  to  Lyles,  may  be 
ihore  valuable  as  building  lots,  and  may  consequently 
sell  at  a  much  higher  price  than  this  ground  would 
nave  commanded.  The  relative  value  of  property  in 
the  neigliborhood  of  a  town  depends  oh  so  many  other 
circumstances  than  mere  distance,  and  is  30  different  at 
different  times  that  these  sales  cannot  be  taken  as  a, 
sore  guide. 

That  twenty  acres,  part  of  the  tracts  were  sold  abso« 
lately  for  BL  per  acre ;  that  Lyles  sold  to  Conway  at  a 
very  small  advance ;  that  he  had  previously  offered  the 
property  to  others  unsuccessfully;  that  it  was  valued 
bjr  several  persons  at  a  price  not  much  above  what  he 
gave;  that  Robert  Alexander,  although  rich  in  other 
property,  made  no  effojrt  to  relieve  this,  are  facts  which 
render  the  real  value,  &t  the  time  of  sale^  too  doubtful 
to  make  the  inadequacy  of  price  a  circumstance  of  suf- 
ficient weight  to  convert  this  deed  into  a  mortgage^. 

It  is,  therefore,  the  opinion  of  .the  Ch)urt;  that  the  de- 
cree of  the  Circuit  Court  is  erroneous  and  ought  to  %e 
/eserved,  and  that  the  cause  be  remanded  to  that  Court 
with  dir^tions  to  dismiss  the  bill. 

Decree  reversed* 
VOL.  VIF  «« 
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iSli.  DUNLOP  V.  MUNROE. 


Hareh      9ili. 


TffztnJt....Miht  Judges* 


wiien  the  ERROR  to  the  Circuit  Court  for  tiie  district  of 

«iIoo*the*iJi^.  Columbia,  sitting  at  Washington,  in  an  action  wherein 
gieSofthe^   James  and  John  Dunlop  were  Plaintiffs,  and  Thomas 


i-mastur 


,. .  .     Munroe,  the  deputy  post-master  at  Washington,  was 

(A  give  ine4f> 

itefofhV*'      '^^^  declaration  after  having,  heen  several   times 
CSstant        amended,  contained  mm  counts. 

IV hen  it  is 

chArice  n  post,     i*  Tlie  first  count  was  as  follows — Thomas  Munroe, 
nttMxT  for  the  ]at<5  of  Washington  countyf  gentleman,  was  attached  to 
&aSt^t^  answer  uiitix  Jiunes  Dunlop  and  John  Dunlop  in  a  plea 
Hid  piejidings  oF  trespass  on  the  case,  &c«  whereupon  the  said  James 
op^tfrdlirg*  and  John,  by  Francis  S.  Key,  their  attorney  complain, 
ui  the  mm;  :  that  wlicrcas,  by  the  laws  of  the  United  States  of  Ameri- 
*ii4hai»bii:tyca,  rcla^       to -the  post-office  establishment  of  theXJni- 
rtMit^frorohb^d  States,  and  of  the  post-roads  within  the  United 
mm  neglect  to  Stated,  it  was  enacted,  that  there  sliould  be  established, 
SJcKuciIJIr  ^^  ^*»®  scat  of  the  gr)vernraent  of  the  United  States,  a 
Uhs  dicohanftf  general  post-office,  un^Ier  the  direction  of  a  post-maater 
Sf^foffici"''  general,  and  tJiat  post-offices  should  be  establishefd;  and 
In  iniific  to     that  post-mtislcrs  should  be  appointed  by  the  said  post- 
""*^.*"J?h!iV  wiWcr  general,  at  all  such  places  as  should  appear  to 
iiiTiJqtiiSrt iic' ,  Wft)  expedient,  un  the  pnst-roads  which  then,  we^c,  or 
ittDiiMapi'c'tr  might  thereafter  be  established,  and  the  carriage  of  the 
SfeU^'sisttin-  "^'^^^  on  all  such  post-roads  provided  for;  and  jthat  every 
MJiyiihe       po.st-ma!s(ter,  so  appointed  by  the  said  post-niastcr  general, 
rt!/"(S!fs^^    should  keep  an  office,  in  which  one  or  more  persons 
iiM*fi^'o^t)iR  ffhouhl  attend  for  the  ])urpose  of  performifig  the  duties 
firgiiiffme.     thereof;  and  a  post-road  was  directed  to  be  established 
iiJll^*^)^'*^!;'' fnoip  Paasninaqiiaddy,  in  the  district  of  Maine,  to  St 
venthat  oni>    Marjr's,  in  Georgia,  within  the  said  United  States;  arid 
jSniirocTilml'"  the  city  of  Philadelphia,  in  the  State  of  Pennsylvania, 
from  tii«  post-  anHihe  city  of  Washington,  in  die  district  of  Columhia, 
3"«i^-Ksi  *"*  ^^^  ^"^^ "  ^^  Petersburg,  in  the  state  of  Virginia, 
innSir^^oi*  Were  places  through  which  the  said  i)ost-road  was  di^ 
wrjuo^u  in-      i*ccted  by  law  to  pass.    And  wbei*cas  in  pursuance  of 
'*"*^"**       the  said  laws,  a  general  post-office  was  established  at 
the  seat  of  government  of  the  United  States,  under  the 
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tlirci:tion  of  A  post-master  general^  duly  appointed  and   otiHxop 
qualified,  and  a  post-road  estaUiihed  within  the  U.  States        v. 
from  Passamaquaddy,  in  the  district  of  Maine  aforesaidf  mvnkob» 

to  St  Mary's,  in  Georgia  aforesaid ;  and  the  said  city  >^-^ ^ 

of  Philadelphia,  and  the  said  city  of  Washington,  and  the 
said  town  of  Petersbargh,  were  places  through  which 
the  said  road  did  pass,  and  post-offices  were,  duly  esta- 
blished at  tlic  said  places,  so  as  aforesaid  on  tlie  said  post* 
road,  by  the  said  pdst-iliaster  general;  and  post-masters 
by  him  duly  appointed  and  qualified  to  attend  to  the  du- 
ties of  the  said  post-offices,  and  the  carriage  oC  the  mail 
of  the  U.  States  on  the  said  post-road  providedfor  by  the 
eaid  post-master  general  agreeabij;   to  law :  and  the 
said  Thomas  Munroe  was,  by  the  said  post-master  gen- 
eraU  duly  appointed  and  qualified  the  post-master  at 
the  said  office,  so  as  aforesaid  established  at  the  said 
city  of  Washington  on  the  said  post- road,  and  betwecij 
the  city  of  Philadelphia  and  the  town  of  Petersbargh 
aforesaid,  also  on  the  said  pOst-road,  and  as  such  was 
bound  to  attend  to  and  perform  all  the  duties,  thereof, 
and  to  receive,  make  up,  and  distribute  and  forward  the 
mails  of  the  said  United  States,  and  all  the  letters  and 
packets  contained  therein  which  should  arrive  or  come 
to  his  said  post-office-  so  by  him  kept.as  aforesaid  at  the 
said  city  of  Washington,  to  fdi  such  places  on  the  said 
post  road  to  which  the  same  were  directed  and  address- 
ed ;  and  the  said  Thomas  so  being,  as  aforesaid,  post-^ 
ihastcr  at  th^  said  post-office,  so  as  aforesaid  lawluUy 
established  at  the  said  city  of  Washington,  on  the  ppst- 
road  so  as  aforesaid  also  lawfully  established,  and  post- 
offices  being,  also,  in  like  manner,  lawfully  established 
A  the  said  city  of  Philadelphm,  and  the  said  town  of 
Petersburgh,  on  the  said  post  road,  and  post-masters 
duly  appointed  and  qualified,  and  attending  to  the  du- 
ties of  the  said  post-offices,  on  the  thirtietli  day  ofJuly^ 
in  tlie  year  mghteen  hundred  and  six^  the  soid  James  and 
John  being  possessed  of  &  lai'ge  sum  ofmon^^  to  wit : 
the  sum  of  two  thousand  dollars  current  money  of  the 
United  States  of  their  own  proper  money,  and  boiiig  so 
possessed  thereof,  on  the  same  day  and  vear,  did  en- 
close'tte  same  in  bank  notes  by  means  of  their  agents  in 
that  particular,  (a  certain  Walker  and  Kennedy)  in  a 
letter  sealed^  and  directed  to  the  said  James  and  John 
at  Petersburgh,  in  Virginia  aforesaid;  on  the  post-road 
aforesaid,  and  the  sitid  sum  of^  money,  so  sealed  and  en- 
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WDWJJO^  cloBcd  in  said  letter  so  directcdf  did  place  in  the  posi^ 
9.  ir>ffice  in  the  s«id  city  of  Philadelphia^  so  as  aforesaid 
MUTHBOBi  established  oa  the  said  po&t-i*oad,  to  be  forwarded  oh 
--.i.^— i.*-^  the  said  post  road,fn  the  mail  of  the  United  States  to 
the  Sftid  town  of  Pctersbugh  on  the  post-road  aforesaid^ 
and  the  said  letter^  direct^  as  foreasid,  and  the  money 
in  bank  notes  as  aforesaid,  to  the  said  amount,  enclosed 
in  the  samo,  were  accordingly,  by  the  said  post^master 
at  Philadelphia,  and  from  the  oitice  there  established  as 
aforesaid  on  the  said  post  road,  sent  on  and  forwarded 
in  the  inailof  the  U.  States,  on  the  day  and  year  aforesaid^ 
and  did  afterwards,  to  wit:  on  the  first  day  of  Angiist, 
in  tlie  year  aforesaiti,  .arrive  at  the  post-ofBce  of  the 
said  TJiomas,  postmadter,  as  aforesaid,  in  the  said  city 
of  Washington,  on  the  said  post^road,  in  the  mail  of  the 
United  Stuti^s,  on  the  route  to  the  post-ofiice  at  Peters- 
burgh  aforesaid,  09  the  post-road  aforesaid,  and  was, 
O&.the  day  and  year  last  mentioned,  at  the  county  of 
Washington  aforesaid,  rtceroid  by  the  said  Thomas  to  be 
by  him  sent  on  and  forwarded  in  the  mail  of  the  United 
States^'on  the  said  jiost-road,  to  the  said  James  and  John, 
at  Petcrsburgh,  to  whom  the  same  was  directed  and  ad- 
dressed ;  yet  the  said  Thomas,  regardless  of  his  said  du- 
ty as  postrnaster,  and  wiiolly  neglecting  the  same^  did 
not  send  on  the  said  Idler f  and  the  sum  of  money  con- 
tained and  enclo6?d.in  the  same,  to  the  said  town  of  Pe- 
tersbugh^  on  the  said  post-mad,  in  the  mail  of  the  Uni- 
ted States,  to  the  said  James  and  John  to  whom  tlie 
same  was  dir^^ded,  as  it  -rvas  his  duty  to  do;  but  the 
shmo  letter  and  the  said  sum  of  money  tiiercin  contained 
as  aforesaid,  were  fraudulently  and  improperly  secreted^ 
withheld,  and  taken,  in  tlu'  said  post-office,  at  the  city  o^' 
Washington  aforesaid,  by  the  said  Thomas,  or  some 
other  person  employed  by  him,  in  his  said  office,  so  that 
the  said  James  and  John  were  prevented  from  receiving 
the  Qnwe,  "and  the  sams*  Utter,  and  sujn  of  money f  have 
been  wholly  lost  to  the  said  Plaintiffs. 

2^  The  2d  count  was  like  the  first  in  every  particular, 
except  tiiat  it  states  that  the  Plaintiffs  placed  the  letter, 
enclosing  the  money  in  the  post-office  at  Philadelphia, 
to  be  forwarded  <•  without  delaying  the  same  a  single  posP^ 
and  that  it  was  received  by  the  Defendant  at  his  office 
in  Washington  on  the  1st  of  August,  1806,  to  be  by  him 
seijt  on  anil  forwarded,  tOithout  delaying  the  same  a  niv 
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jif  poftf  in  the  mail  of  the  IJhited  States^  &c«^  yet  the 
<«  said  Ttiomas»  regardlesB  of  his  sUd  diityas  poat-tn^s* 
«<ter9  and  wholly  n^lectiiig  the  samev  did  not^im  the 
f^ first  day  of  Aigusi  in  the  year  aforesaid,  send  xsu  the 
<<  said  letter  and  the  sam  of  money  contained  and  inti^a^ 
<jF  ed  in  the  same,  to  the  town  of  Fetersburgh  on  the  said 
^*  post^road^  in  the  mail  of  the  tlnited  States,  taAufl  Ufl 
(•  the  city  of  fFoMngUm  on  the  said  first  day  qfJu^t,  tn 
t*  the  year  qfiiresaid^  for  Petersburj^h  aforesaid,  as  n  was 
«•  hisduJty  and  in  his  power  to. have  done;  hut  the  same 
^letter,  and  the  said  sum  oj  money  therei'A  contained  as 
** aforesaid,  were  by  the n^Ugenee,  carekssncss,  andmis-^ 
«<  c&nduct  of  the  said  Thomas,  tn  his  said  office  (foresaid, 
^^ utterly,  afterwards  to  them,  the  said  James  and. John, 
^^lost;  ny  reason  whereof  the  said  James  and  John,  the 
<^  Slim  of  money  so  as  aforesaid,  contained  and  enclosed 
« in  the  said  letter  directed  and  addressed  as  aforesaid, 
«'  and  the  use  and  possession  of  the  same,  have  entirely 
f*  lost;  to  the  great  damage,''  &c. 

8.  The  3d  count  was  like  the  first  in  every  respect, 
except  that  instead  of  averring  that  the  Plaintiffs  were 
possessed  of  a  large  sum  of  money,  it  avers  that  they 
were  possessed  of  *f certain  property  of  great  value,  to 
^<  wit:  .of  certain  bardc  notes  for  the  payment  of  money  to 
« the  amount  of  the  value  of  twa  thousand  dollars,  cur* 
f*  rent  money  of  the  United  States,  at)  their  own  property, 
^•and  enclosed  the  same  bank  notes,**  &c.  using  the 
words  '<  bank  notes,**  in  lieu  of  tlie  words  *<sum  of  money'* 
in  the  residue  of  the  count.  It  contains  also  an  aver* 
mentof  a  demand  and  refusal  of  the  Defendant  to  deli- 
ver the  letter  and  bank  notes,  whereby  the  same  have 
been  totally  lost  to  the  Plaintiffs,  whereof  the  Defendant 
had  notice. 

4.  The  4th  count  was  like  the  first,  except  that  it 
uses  the  terms  <<  bank  notes,**  instead  of  «  sum  of  money 
*f  in  bank  notes  ;**  and  instead  of  averring,  that  the  let> 
ter  and  sum  of  money  were  **  fraudulently  andimpropcr* 
<«  ly  secreted,  wUhhdd  and  taken,  in  the  said  post-office,*' 
it  avers  that  •<  the  same  letter  and  bank  notes  were,  by 
<'  the  negligence,  carelessness,  and  misconduct  of  the  said 
'<  Thomas  in  his  said  office,  lost^'^  &c.— and  avers  a  de- 
mand and  refusal  to  deliver  them,  whereby  they  have 
been  totally  lost  to  the  Plaintiffs,  whereof  the  Defendant 
had  notice^  &c. 
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OirifXiOP       ^.  The  atfa  count  varied  frtm  the  others  considerably 

V.        in  the  recital*  respecting  tlie  eetabiishment  of  post-roads 

.MUNROE.  and  post-offices ;  but  the  principal  difference  considted 

.  -  .  ■  in  an  avcrinent,  that  the  post-masters^  appointed  by  the 
post-master  general,  were  to  perform  their  duties  ac- 
cording to  laWy  **  and  to  the  instructions  of  the  post-mas^ 
« ter  general  i^dativ&to  their  dtUyJ^  That  the  post-office 
at  Washington  was  ^dUtrUmting  office,  and  that  it  was 
the  duty  of  the  Defendant,  according  to  the  instructions 
of  the  post-master  general  then  in  force,  to  open  the 
mail  addressed  <<  iSbufftent,"  and  to  distribute  and  re-mail 
the  letters  and  packets  into  proper  mails  before  the  de- 
parture of  tlie  mail;  and  on  no  account  to  delay  them  a 
single  past,  by  which  it  was  in  his  power  t6  .send  tjiem 
in  the  regular  course  of  the  mail.  It  then  avers,  that 
the  letter  and  post-notes  were  put  into  the  post-office  at 
Philadelpliia  on  the  30tb  of  July,  and  were  from  thence 
fovwarded  in  (he  mail  on  the  Slst,  and^ainrived  at  Wash- 
ington on  the  ist  of  August,  and  were  in  the  usual  man- 
ner delivered  and  placed  in  the  post-office  atWashihg- 
ton,  kept  by  the  Defendant,  to  be,  by  him,  re-mailed^ 
and  aeiKt  on  and  forwarded  in  t^e  mail  of  the  U.  S.  to 
Petersburgh,  to  the  Plaintiffs ;  and  w^re  delivered  and 
placed  in  the  usual  and  regular  course  of  the  mail  at  and 
in  the  post-office  at  Washington  aforesaid,  <<  in  time  to  be 
**  re-^jnaUed  and  sent  on,  according  to  the  instruction  and 
«<  dii-ection  aforesaid  of  the  post-master  general  afore 
^^said,  in  the  same  day  of  the  arrival  aforesaid,  and  by 
f*  the  same  mail  which  thereafter,  and  on  the  same  day, 
**  departed  from  the  post-office  aforesaid,  in  the  city  of 
*i  Wasliingtof*  aforesaid,  with  letters  for  the  town  of 
<^  Petersburg  aforesaid ;  by  virtue  of  which  premises  it 
<<  was  the  duty  of  the  Defendant  on  the  said  1st  day  of 
«  August,  in  the  year  1806,  at,"  kc.  « to  have  distribut- 
o  ed,  re-niailed>  and  sent  on,  or  caused  to  have  been  dis- 
«  tribatcd,'^  &c.  <<  tlie  said  letter,  containing  the  said 
«<>bank  notcn,  to  the  town  of  Petersburg  aforesaid,  in 
•^the  mail  of  the  U.  S.  aforesaid,  on  the  same  Ist  day  of 
<<  August,  iiK  the  year  aforesaid,  which  it  was  in  the 
<<  power  of  tlie  Defendant  to  have  done  in  the  usual  and. 
<<  regular  conrse  of  the  business  of  his  said  office  ;  never* 
<<  thdess,  the  said  Defendant,  on  the  1st  day  of  August, 
■  M  in  toe  yeaf^  aforesaid,  at  the  county  aforesaid,  regard- 
•*  less  of  bis  doty  as  post-master  as  aforesaid,  did  not 
<<  send  on  or  forward,,  or  cause  to  be  sent  on  or  fort 
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^*  warded,  on  the  said  Jim  day  of  Aijgttst,  in  Che.  year  dvivio* 

<<  aforesaid,  the  said  letter  containing  ^the  bank  notes        v. 

*^  aforesaid,  to'  the  town  of  Patersburgh  aforesaid,  in  mukboe. 

<^the  maU  of  the  U/S.  aforesaid,  which  left  tiie  said. 

*^  city  of  Washington  on  the  said  first  day  of  Augnstt 

<<  and  which  ought  to  have  received  and  carried  the  said 

<<  letter,  and  bank  notes  enclosed  therein,  to  the  post- 

<^  office  in  the  said  town  of  Petersburg^  but  fry  rtoAoti  of 

**  hU  negKgenuand  intscondttet  itfortscad9  in  &u  said  of- 

**Jice  ori  the  saidjint  day  of  Migttstf  tlio  said  letter,  and 

<<  the  said  bank  notes  enclosed  tlierein  as  aforesaid,  have 

^fbeen  afterwards  utterly ,  and  ever  since,  lost  to  tho 

<«  Plaintiffs.'' 

6.  The  6th  cOunt  was  like  the  5tb,  excepting  that  it 
''averred  that  the  letter  with  the  bank  notes  enclosed  wa? 

received  at  the  post-office  in  Washington,  on  the  1st  of 
August,  f*  by  Senry  ¥^hetcrqft,  then  and  there  agent  and 
<<  clerk  of  the  Defendant,  duly  authorised  to  perform 
<<tlie  duties  of  the  said  office  for  the  Defendant,  to  be 
<'  re-mailed  and  sent  on,'^  &c«  <<  By  virtue  of  which 
^*  premises,  it  was  the  duty  of  the  said  Defendant,  post* 
<<  master  as  aforesaid,  by  himself,  his  said  agent,  or 
<<some  other  person,  on  the  1st  day  uf  August  afore- 
4*  said,^  to  have  distributed,  i-emaiied,  and  sent  on  the 
X  said  letter,"  &c.  <<  in  the  mail  of  the  U.  S.  on  the  same 
*f  1st  day  of  August,  which  it  was  in  the  power  of  the 
<<  Defendant,  by  himself  or  his  said  agend  and  clerks  to 
«  have  done,"  &c.  **  ^^everthekss,  the  said  Defendant, 
<<  on  the  said  1st  day  of  August,"  *^  regardless  of  his 
«<said  duty  as  post^master  as  aforesaid,  did  not  by  him- 
<'  selff  or  his  said  servant  and  clerks  or  any  other  jyerson, 
•<  send  on  and  forward,  on  the  said  1st  day  of  August, 
*<  the  said  letter,"  &c.  «  But  by  reason  of  the  negligence 
**  and  misconductf  uforesaUU  intransading  the  business  of 
^f'tlie  said  office  on  t/iesaidlsi  day  of  August,^*  &jc.  <•  the 
"said  letter,"  &c.  have  been  aftorwanls  utterly  and  ever 
«  since  lost  to  them,  the  said  Plaintiffs,"  &c* 

7.  The  7th  count  was  like  the  6th,  excepting  that  it 
aveiTed  that  the  letter,  &c«  were  received  at  the  post-of- 
ficc  in  Wasliingion,  by  fFiUiamHeu'ittf  another  agent, 
servant  or  clerk  of  the  Defendant. 

8.  The  8th  count  charged*  that  the  letter,  h'c-    wa« 
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nvNtoT  duly*  by  the  carrier  of  tbe  mailf  {daced  in  the  office  of 
V.       the  Defendaot  at  Wariiington^  on  the  let  of  Augu^^ 

MVNRQK.  180<r9  in  time  to  be  re<*ma]led  and  aent  on  by  the  mail  of 

m»  thetanu  daiff  and  that  it  was  his  duty,  by  himself  or  by, 

UtffientSy  or  some  of  them^  to  have  cormailed  and  sent 
it  on  accordin^y  by  tbiU  itu^  which  he  did  not  do>  or 
cai|se  to  be  done  ^  but  by  reason  of  the  negligence  and 
miscondact  aforesaidf  in  his  said  office^  on  the  said  first 
day  of  Angustf  the  letter^  &c.  have  been  afterwards  ut* 
teriy  and  ever  since  lost  to  the  Plaintiff. 

9«  ISie  9th  count  was  like  tbe  8th>  excepting  thai  it 
averred  that  tlie  mail  which  left  Washington  for  Peters* 
barg  on  the  1st  of  August*  (and  which  ought  to  have 
carried  the  Plaintifl's  letter*  arrived  safely  at  Peters* 
burg  with  all  its  letters*.  &c«  ^  but  the  said  Defendant 
<<  did  undidyf  improptidy^  aiu(  ne^xgtnJdy  ddofy,  detain, 
^*and  hup  thtrkUer  afrresmd,  containing,'^  &c.  *•  in  bis 
<<  said  post-office  iintu  and  o/lertAe  departure  of  the  maH 
^rajbresaidf  which  ought*  as  aforesaid,  by  the  laws  and 
*f  post-master  general's  instructiotis  aforesaid*  to  have 
'<  carried  and  contained  the  same  on  tlie  said  first  day 
'<  of  August  $  and  the  letter  and  bank  notcis  aforesaid* 
<«  so  as'  aforesaid  unduly  detained*  the  said  Defendant 
<•  did  delay*  and  keep  in  his  said  office  for  a  long  space 
•<of  time,  to  wit*  until  the  departure  of  the  mail*  which 
« thereafter*  to  wit*  on  the  3d  day  of  August  next  foi* 
<^  lowing^  1^  his  said  office  for  the  town  of  Petersburgh 
'*  itforesaid*  but  which  never  did  arrive  at  the  post^of* 
<<  fice  in  the  said  town  of  Petersburgh*  but  was*  toge« 
(« ther  with  the  letters  and  packages  contained  therein^ 
<<  and  with  the  letter  and  bank  notes  aforesaid^  of  the 
'fjsaid  Plaintiffs*  thus  improperly  deiayed  and  unduly 
'^  forwarded*  wholly  and  entirely  lost  on  its  said  route 
**  to  the  town  of  Petersburgh  aforesaid*  and  before  its 
f(  arrival  at  tlie  said  post-office  in  the  said  town  of  Po^ 
<<  tersburgh ;  by  reason  of  which  said  undue*  improper 
'<  ^nd  unlawful  delay  and  detention,  negligence  and  mis- 
^  conduct  of  the  said  Thomas  Munroe  in  his  said  post- 
<<*office,  the  letter  and  bank  notes  contained  therein  as 
<<  aforesaid,  have  been  then*  atid  ever  since*  utterly  lost 
^^tothePlaintiffi-'' 

To  these  nine  counts,  there  were  eighteen  pleas  in 
bar. 
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1.  The  1st  ]^ea  wbm  the  general  issue  of  not  giiiltj^  nvntu^T 
pleaded  tv  all  the  counts.  v. 

MVHItOE. 

-^  The  2d  plea  was  also  -pleaded  to  all  the  countisi^  ■  » 
and  waS|  <<  that  the  said  letter  containing/'  &c.  ('  was 
^i  not  brought  to  and  deliveredf  nor  in  any  manner  giren 
<<  in  charge  at  the  said  post-office  at  Washington^  in  the 
<<  mail  of  the  United  States,  which,  on  the  Slst  of  July, 
*f  1806,  left  the  post-office  at  Fhiladelphia,  and  which, 
«  on  the  1st  of  August  next  ensuing,  arrived  at  the  post- 
<<  office  in  Washington,  in  manner  and  form,"  &c.  and 
of  tills  he  puts  himself  on  the  coiintry,  and  the  Plain* 
tiffs  likewise* 

5«  The  3d  plea  was  to  tbe  1st,  2d,  3d,  and  4th  counts, 
and  denied  that  the  letter,  &c.  was  received  by  ihe  De-^ 
fetidantf  in  manner  and  form,  &c.  Upon  this.plea  issue 
was  joined. 

4.  ThB4th  plea  was  to  the  1st  and  3d  counts,  andde* 
nicd  that  the  letter,  &c.  was  fraudulently  serreted»  with- 
held and  taketh  by  the  Det^endant,  in  manner  and  form,'* 
&c«     Upon  this  plea  also  the  Plaintiffs  joined  issue. 

5.  T)ie  5th  plea  was  also  to  the  Ist  and  dd  counts, 
and  averred,  that  as  to  the  Dcfendunts  having  p^rsonot- 
ly  received  the  said  letter,  &c.  and  as  to  bis  having 
fraudnkntty  secreUdf  tDitklieldf  and  taken  the  same,  &c« 

he  was  not  gniUyf  and  of  this  he  put  himself  upon  the 
country  5  and  the  Plaintiffs  likewise.  And  as  to  the 
residue  of  the  allegations,  charges,  and  eomplaints  of 
fraud  and  misconduct,  in  the  two  last  mentioned  counts 
of  the  said  declaration  above,  supposed  to  have  been 
committed  in  the  said  post-office  at  Washington  by  some 
other  person  employed  by  the  Defendant  in  the  said  of* 
Qce,  he  says  that  the  Plaintiffs,  tlieir  action  aforesaid, 
io  have,  &c«  ought  not,  because  he  says,  that  at  ,the 
time  when,  &c.  and  always  before  and  ever  since,  the 
Defendant,  in  pursuance  of  regulations  and  instructions 
duly  made  and  Issued  by  the  post-master  general,  took 
du^  precaiMon  and  exercised  all  reasonaUe  care^  diligence 
and  circumspection,  to  cause  all  mails,  letters  and  pack- 
ets brought  to  the  said  office,  to  be  duly  sent  on  and 
forwarded  according  to  the  destination  of  the  same, 
and  to  prevent  all  frauds  and  embezzlements  in  ti)e  said 
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officci  iy  seUding,  appmnUing,  and  empUnfing  as  derks 
and  assistants  in  the  said  offKCf  and  to  attend  in  the  said 
office  at  tlat  regular  hours  directed  by  the  posU-nuuter  gen^ 
'  ral,  far  the  purpose  oj  performing  the  duties  of  the  samCf 
none  btU  persons  of  coinp^tU  sktU  and  knowleagef  of  fait 
cliaracter,  of  known  good  repute  for  fdelity  and  honesty  f 
and  who,  up:m  bfing  bo  {appointed  and  employed,  and 
previous  to  entering  npon  the  duties  assigned  them  as 
aforesaidf  or  ttie  execution  of  their  trusts  aforesaid, 
had,  in  pursuance  of  the  act  of  Congress  in  such-caise 
made  and  provided,  |uid  in  obedience  to  the  express  in- 
struttions  of  the  post-master  general,  respectirely  taken 
and  subscribed,  before  a  magistrate,  ia  due  manner 
and  form,  the  oath  prescribed  by  the  said  act  of  Con- 
gress, and  also  the  oath,  in  due  manner  and  form,  as 
directed  by  the  post-roaster  genera!  afoi^esaid*;  that  is 
to  say,  an  oath  to  support  the  constitution  of  the  United 
States,  and  had  respectively  transmitted  to,  and  caused 
to  be  duly  Iile4  in  the  general  post-office  certificates,  in 
due  form,  of  the  said  oatl.s  so  taken  and  subscribed  as 
aforesaid,  ^nd  the  said  Defendant  in  fact  says,  that  at 
the  time  when,  &c.  and  for  a  long  time  before  and  af- 
ter, he  had  with  diu  precaution  and  ciraimspection,  and 
with  all  reasonable  cat  e  and  diligence f  and  in  pursuance 
of  regulations  and  instructions  duly  made  and  issued 
by  the  post-ipaster  gonenfi  of  tiie  U.  S.  selected  and  duly 
appowted  and  employedt  two  persons  of  competent  skill 
and  knowledge  f  of  fair  character  and  (f  known  good  re- 
pute for  fidelity  a*ul  honesty ;  that  ts  to  say 9  one  Henry 
Whetcrofi  and  one  William  Eewiit,  as  clerks  and  assistants 
in  the  said  post-offkei  and  to  attend  regularlvj  &c.  for 
the  purpose  of  peiforming  the  duties  of  \he  said  office, 
and  to  whom,  igid  to  no  other  person  or  persons,  were, 
then  and  there  entrusted,  by  tlie  said  Defendant,  the 
duties  of  receiving  and  opening  the  mails  bn>ught  Ui 
the  saiti  office  for  distribution  or  deliveky,  anil  of  re* 
ceiving,  distriluiting,  i*e-mailing,  and  sending  en,  ac- 
cording (o  the  proper  destination  of  the  same,  all  mails, 
letters,  &c.  there  being  then  and  thei*e  no  other  person 
or  persons  employed  in  the  said  office,  to  Whom  tlie  De- 
fendant had  entrusted  Any  agency  in  the  duties  of  tlie 
said  office,  or  who  were  suffered  by  the  Defendant  to 
insiH}ct  or  handle  any  letters,  newspapers*  or  other  ar- 
ti(  les  constituting  a  part  of  any  mail  brought^  Ice*  they, 
the  said  H.  W.  and  ^f^»  H.  upon  being  appointed  an<! 
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employed  as  aforesaid,  and  previous  to  entering  upon 
the  duties,  &c.  having,  in  pursuance  of  the  said  of  act 
of  Congress,  and  in  obedience  to  the  instructions  and 
directions  of  the  post  mascei:  general  aforesaid,  respec- 
tively and  duly  taken  and  subscribed  the  oaths  afoi*esaid, 
and  duly  transmitted  to  and  caused  to  be  filed  in  the  ge- 
neral post-office,  certificates,  in  due  form,  of  the  said 
oaths  respectively  so  taken  and  subscribed  as  aforesaid ; 
and  the  said  Defendant  says,,  that  if  the  said  letter,  &c. 
was  in  fact  delivered  and  received,  or  in  any  manner 
given  in  charge*  at  the  said  post-office,  or  was  in  fact 
fraud  vilently  secreted,  witldn-ld,  and  taken  by  any  per- 
son employed  and  entrusted  b>  the  Defendant  to  attend 
In  the  said  office,  for  the  purpose  of  performing  the  du- 
ties of  the  same,  thtn  suchfrauduUitt  emJbexxkvi^  was 
wiihaiU  any  participntion  or  connivance  whatsoever  of  tlh^ 
JDefendatU,  and  without  any  fraud,  collusion^  or  oilier 
misdemeanor  in  office  whatsoexet,  on  the  part  of  the  Be- 
fenia/ntf  or  by  him  done  or  permitted^  but  altogether  with- 
out his  QQfisetU  or  knowUdgr,  and  against  hh  wilt,  and 
this  he  is  ready  to  verify,  dec. 

To  the  latter  part  of  this  plea,  there  ^as  a  special 
demurrer  and  joinder.  Because,  1.  The  pica  is  argu- 
mentative in  thi&t  that  ii  states  that  (he  Defendant  has 
appointed  rompet<snt  and  !:onest  men  to  do  the  duties  of 
the  said  office,  and  thcrefiire  infers  that  he  himself  is 
not  liable  for  their  negligence ;  and  further,  in  this,  that 
he  states  what  acts  he  did  in  relation  to  his  office,  and 
reasons  from  them  in  his  exculpation.  2.  Because  the 
plea  does  not « confess  and  avoid,  nor  deny  the  allega- 
tions of  the  said  counts  or  of  any  of  them.  3.  Becauto 
it  does  not  state  the  nature  and  circumstances  of  error 
or  mistake  supposed  to  be  made  by  his  said  clerks  and 
assistants,  so  as  to  show  that  it  did  not  proceed  from  a 
want  of  reasonable  care  and  diligence.  4.  Because  the 
plea  amounts  to  the  general  issue.  5.  Because  it  does 
not  set  forth  any  matter  of  law  proper  for  the  decision 
of  the  Court,  but  states  facts  proper  to  be  given  in  evi- 
dence upon  the  general  issue  joined  between  the  parties. 
6.  Because  tlie  plea  tends  to  draw  from  the  considera- 
tion of  the  jury  to  that  of  the  Court,  matters  of  evi- 
dence proper  to  be  shewn  only  to  the  jury  on  the  general 
issue  ;  and  is  immaterial,  insufficient  and  informal. 
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QimiiOiP       6,  The  6th  piea  was  to  the  said  4th  liDd  9th  cpniits,  and 
V.        denied  tliat  the  letter  was  lost  by  the  negligence,  careless- 
MUNROE.  nessy  or  misconduct  of  the  D^endantin  his  office— upon 
I.     which  the  Plaintiffs  .ioined  issue. 

7.  The  7th  plea  was  to  the  1st  and  Sd  counts,  and 
stated  that  the  bank  notes  iftentioned  in  those  two  counts 
wei*e  notes  of  the  bank  of  Virginia,  **  which  was  a  bank 
**  duly  established  under  a  chiuler  from  the  government 
**  o!  tlie  state  of  Virginia,  and  if  .the  same  were  in  fact 
**  fraudulently  taken,  withlield  and  secreted  by  the  De- 
**  feiidant,  or  any  person  employed  and  entrusted  in  the 
<<  said  post-office  at  Washington,  then,  according  to  the 
**  form  of  the  several  statutes  in  force  within  the  county 
*<  uf  Washington  aforesaid,  evci*y  [X^rsjn  so  ar.ting  and 
**  doing,  became  guilty  of  a  felonious  embe%7Uanent  of 
*<  the  same  letter  and  bank  notes,  and  liable  to  suffer 
«<  the  pains  and  penalties  of  felony,  and  ought  to  have 
<<been  prosecuted  for ^  such  crime  accordingly  ;  yet  the 
^<  Defendant  in  (act  saitli,  that  no  criminal  prosecution 
«  whatsoever  has  been  commenced,  nor  any  conviction 
<<  had  against  any  person  or  person*)  whatsoever,  in  tl|e 
«said  two  counts  of  the  said  .declaration,  supposed  to 
f^  be  guilty  as  afoi*esaid,  and  this  be  is  ready  to  verify ,'* 
&c. 

To  this  ))Iea  there  was  a  general  demurrer  and  join- 
der, 

8.  The  8th  plea  was  to  the  6th  count,  and  denied  that 
the  letter,  *cc.  were  received  by  Henry  Whetcrofl  at  the 
post-office  in  Washington,  in  manner  and  form,  &c« 
upon  which  issue  m  as  joined. 

9.  The  9th  plea  was  to  the  7th  count,  and  denied  that 
tlie  letter  was  received  by  William  Hewitt  at  the  post- 
office,  &c.  in  manner  and  form,  &c.  upon  which  issue 
Mas  also  joined. 

10.  The  10th  plea  was  to  the  9th  count,  and  averred 
that  the  Defendant  did  not  unduly,  improperly,  and  ne- 
gligently, delay,  detain  and  keep  in  the  post-office  s^t 
Washington,  nor  any  wh^re  else,  the  said  letter,  &c.  In 
manner  and  form^  &c«  upon  this  plea  also  the  Plaintiff's 
joined  issue. 
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11.  The  ilth  plea  was  to  the  3th,  6th,  7th,  and  8th   Duirxot 
counts,  and  averred  that  the  loss  of  the  letter,  &c»  was        v. 
not  caused  or  produced  by  reason  of  the  same  not  bav-  mtnhoe. 
mg  been  rc-nrjailed  ani^  sent  oii,  at  and  from  the  said  -.-«..«.«^ 
post-oiBce  at  Wasliington,  on  the  srame  day  'ot  the  supr 

IU)sed  arrival  of  the  said  letter  and  bank  i|otes  at  the 
said  post-office,  to  wit,  on  the  Ist  day  of  August,  1806, 
and  by  the  same  mail  which,  after  the  said  supposed  ar- 
rival, and  on  the  saiQC  day  departed  from  the  said  post- 
office  at  Washington^  with  letters  for  the  said  town  of 
Peteraburgh,  and  by  th^  said  letter  and  bank  notes  be- 
ing delayed  by  tite  said  Thoinas  in  the  post-office  at 
Washington,  untit  the  departure  of  the  next  succeed* 
ing  mail  of  tlie  3d  of  August,  in  manner  and  form,  &c« 
Issue  was  also  joined  upon  this  plea. 

12.  The  12th  plea  was  to  the  9th. count,  and  w^ 
precisely  like  the  11th  plea. 

13.  The  13th  plea  Was  to  the  2d,  4^th,  5th,  6th,  7th, 
Sth  and  9th  counts  and  stated  that  the  Defendant,  as  to 
his  having  receivied  the  letter,  &c.  and  having  wilfully 
and  negligently  omitted  to  forward  aliid  send  on  the 
same,  in  the  mail,  according  to  the  ,t{<^pc<*  destination 
of  the  same;  and  as  to  his  having  unduly  kept  and  de-' 
tained  the  same  in  his  office,  ancl  as  to  his  having  dis- 
regarded the  duties  of  his  said  office,  and  as  to  the  ne- 

fligence  and  misconduct  in  office  imputed  to  him  the 
defendant,  he  is  not  guilty ;  and  of  this  he  puts  himself 
upon  the  country,  and  the  Plaintifrs  likewise. 

And  as  to  the  residue  6f  the  allegations,  charges  and 
complaints  of  negligence  and  misconduct.iu  tlie  several 
counts  last  aforesaid  above  supposed  to  be  committed 
and  suffered  in  tlie  said  post-office  at  Washington,  the 
Defendant  (^protesting  that  he  has  in  ali  things  demean- 
ed himself,  in  His  said  office  of  post-master,  as  a  good 
and  faitlif  ul  officer  of  the  United  States,  and  that  he  has 
always  exei^cised  all  practicable  care  and  diligence  to 
have  the  business  and  duties  of  the  said  office,  regular- 
ly, duly  and  faithfully  transacted,  performed  and  exe- 
cuted) says  that  at  the  time  when,  &c.  he  took  due  pre- 
caution, &c.  by  selecting  and  appointing  proper  personi, 
&c.  &0.  (as  in  the  5th  plea)  and  if  the  said  letter,  Jcc 
were  delivered  at  his  office  at  Washin^n^  and  if  the 
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iiu9i/)P    same  ^rre,  by  i*cafion  of  any  casual  negligence,  mtscan- 

T.        ducU  ina(Ivertance»  oveisigbt,  error  or  mistake  of  any 

MUKROE.  person  or  persons  so  employed  and  enti*u8ted  in  the  said 

<-— office,  not  in  fact  duly  re-ii:ailed»  forwaixicd  and  sent  on, 

&c.,  sucli  the  delivery  of  the  ^aid  letter,  &c*  at  the  said 
ofliire  at  Washington  was  entirely  unknown  to  the  De- 
fendant, and  every  iiuch  misconduct,  &c.  was  likewise 
entirely  unknown  to  the  Defendant,  and  was  not  caused 
or  produced  by  any  ihisdcmeanor  in  office  of  the  De- 
fendant, nor  willingly  or  knowingly  suffered  or  per- 
mitted by  hirn,  but  was  caused  and  produced  by^the 
casual^  inadvertent  and  unintentional  mistake,  error 
and  oversight  of  some  i>erson  or  persons  so  appointed, 
&C.9  and  altogetiier  without  the  consent  or  knowledge 
of  the  Defendant^  and  against  his  wilK  Jind  so  the  I^ 
fendant  says  that  he,  took  due  precaution  and  used  all 
reasonable  care^  diligence  and  circumspection  to  cause 
the  said  supposed  letter,  &c«  ^if  ever  in  fact  dclivei'ed 
and  given  in  charge  of  the  said  post-ofdce)  to  be  duly 
sent  oh  and  forw<>rded,  &c. ;  and  this  he  is  ready  to 
verify,  &c. 

To  the  latter  part  of  this  plea,  as  pleaded  to  the  Bth 
and  9th  counts,  the  Plaintiffs,  by  way  of  i*cplication, 
(protesting  tiiat  the  Defendant  did  not  use  due  care  in 
sekctihg  proper  persons,  &c, ;  and  that  the  loss  of  tlie 
letter,  Sec.  did  not  happen  without  the  knowledge,  con- 
sent and  authority  of  the  Defendant)  sa{^,  &c.  that  the 
letter,  &r.  regularly  arrived  at  the  post-office  of  the 
Defendant  on  tlie  1st  of  August,  1806,  and  were  re- 
ceived by  him,  and  ought  to  have  been  sent  on  or  caus- 
ed to  have  been  sent  on  by  him  on  that  day  in  the  mail, 
&c.  which  regularly  arrived  at  Petei-sburgh,  and  that 
)ie  did  not  do  so;l  and  did  not  use  diie  care  and  ditigende 
in  re-mailing  and  forwarding  the  same,  and  did  delay 
and  detain  the  same  unduly,  negligently  and  improper- 
ly, whereby  the  same  have  been  lost,  &c*  withmU  this, 
that  the  loss  of  the  said  letter,  &c.  was  caused  or  pro- 
duced by  a..y  act  without  tlie  control,  knowledge  or  au- 
thoi'ity  of  tlie  Defendant  in  his  office,  and  which,  by 
using  due  and  reasonable  diligence  in  his  said  office,  he 
could  not  have  prevented.  And  this  tliey  are  ready  to 
Verify,  &c. 

To  tills  replication  the  Defendant  demurred. 
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To  tbe  latter  part  of  the  isth  plea»  as  pleaded  to  the  buhiiOP 
iif  4th,  Cthy  7th  and  Sth  coutitst  the  Plaintiffs  demur-        v. 
red*  HUHBOK. 

14.  The  14th  pica  was  to  the  same  counts,  and  was 
the  same  in  substance  as  the  ISth;  and  the  PlaintiSs 
demurred  to  it  as  a  plea  to  the  ^d,  4thf  ethy  7th  and  Sth 
counts,  and  replied  to.it  as  a  pica  to  tlie  5th  and  9th 
counts,  to  which  replication  tl^e  Defendant  demurred. 

15.  The  15th  plea  was  to  the  same  counts  as  the  13th 
plea>  and  was  like  it,  except  that  it  averred  that  if  there 
was  any  error  or  omission,  &c.  it  was  without  the  De- 
fendant's knowledge  and  consent,  and  without  any 
fraudt  or  wilful,  or  gross  mgligence  of  any  peraon  by 
him  employed* 

To  this  plea  were  the  same  repIicsMion  and  demurrer 
as  to  the  13th. 

16.  The  16th  plea  was  to  the  2d,  4th,  5th,  6th,  7tb, 
Sth  and  9th  counts,  and,  RtU^r  protcMng  as  in  the  13th 
piea,  and  admitting  tliat  the  letter^  &r«  were  not  dul^' 
l^mailed  and  sent  on  by  the  mail  of  the  1st  of  August 
as  it  ought  to  have  been,  avers  that  it  was  sent  on  by 
the  next  mail,  which  left  Washington  on  the  3d  of  Au- 
gust, and  after  departing  from  tlie  post-oiBce  at  >yash- 
ington,  and  being  entirely  without  theH:ai*e  and  custody 
of  the  Defendant,  aind  of  c\ery  person  employed  in  his 
post-offlce,  were  taken  and  embezzled'  by  some  person 
or  persons  as  yet  undiscovered  and  unknoAvn,  and  so 
lost  to  the  Plaintiffs  without  any  pailicipation,  conni- 
vance, procurmenc,  consent,  or  knowledge  of  the  De- 
fendant, or  of  any  person  employed  or  entrusted  in  his 
post>office« 

To  this  plea  as  pleaded  to  the  2d,  4th,  5th,  6th  and 
7th  counts  the  Plaintiffs  demurred;  and  as  pleaded  to 
the  Sth  and  9th  counts  they  replied  in  substance  that 
by  reasonable  care  and  diligence  the  letter,  &c.  might 
have  been  sent  on  by  the  mail  of  the  1st  of  August,  and 
was  not,  and  that  Uie  loss  hannened  thereby;  and  con- 
cluded to  the  Country* 

To  this  replication  the  Defendant  demurred. 
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Du^xop       17.  The  irtb  pica  iKras  to  the  Sd,  4tfa,  5tb,  6th,  rth^ 

V.        8tli  and  dthyCounta^  and  was  like  the  16th  plea,  in  all 

MiTifBOE.  respects,  except  that  it  concluded  witli  the  following 

—  traverse,  viz. :  ««  without  thiSf  that  the  loss  of  the  said 

**  letter  and  bank  notes  aforesaid  was  caused  or  pro- 
^<  dnced  by.  reason  of  the  same  not  having  been  re-mall- 
«'  ed  and  sent  on,  as  aforesaid,  in  the  mail  of  the  ist  of 
<<  August,  as  afortsaid,  according  to  the  post-master 
<<  general's  instructions  as  aforesaid,  instead  of  having 
<'  been  delayed  for  the  next  succeeding' mail  of  tbe  dd 
**  of  the  same  August'ss  aforesaid,  and  re-mailed  and 
**  sent  on  in  that  mail  as  aforesaid." 

On  this  plea  ;is  pleaded  to  the  Oth  count,  the  Plaintiff 
took  issue  upon  tbe  ti*averse,  and  dcmun*ed  to  tlic-jdea 
as  pleaded  ti>  all  tbe  other  counts. 

18.  Tlie  lath  plea  was  to  the  5tli;  6th,  7th,  8lh  and 
9th  counts,  and^  after  protesting ,  as  in  the  ISth  plea, 
averred,  that  according  to  tlie  duly  established  regula- 
tions of  the  post- office,  and  the  instructions  of  the  post- 
master general  in  the  decliaration  mentioned,  and  then 
in  ^ull  force,  all  letters,  &c.  put  into  the  post-office  at 
Philaddphia  directed  to  Petersbnrgh,  ought  to  have 
been  put  qp  in  a  separate  and  distinct  mail,  directed  to 
Petersburgh,  which  mail  ought  to  have  been  sent  on 
through  tike  several  intermediate  post-offices,  from 
Philadelphia  to  Petersburgh,  and  which,  according  to 
the  regulations  and  instructions  aforesaid  could  not 
have  been  properly  o^iened  either  at  the  post-office  in 
Washington,  nor  at  any  other  intermediate  post-office 
on  the  route  from  Philadelphia  to  Petersburgh.  for  any 
purpose  whatever;  and  no  surh  letters,  &c.  ought,  ac- 
cording to  the  said  regulations  and  instructions,  to  have 
been  put  up  and  sent  on  in  any  mail,  which,  according 
to  tire  direction  of  the  same>  and  the  said  regulations 
arid  instructions,  could  have  been  properly  opened  at 
the  iK>st-officc  in  M^ashington  to  be  there  distributed 
and  re-mailed  previous  to  being  sent  on  and  forwarded 
to  Petersburgh ;  and  that  the  letter,  &c.  ppght  not  to 
have  been  put  up  and  sent  on  from  the  post-office  at 
Philadelphia  in  any  mail  to  be  opened,  distributed  %nd 
re-mailed  at  the  post-office  at  Washington,  but  in  a 
separate  and  distinct  mail,  directed  to  Petersburgh,  and 
to  be  sent  on  through  the  post-bffice  at  Washington. 
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without  being  there  opened^  distributed  orrc'in^iled.   BrUiriOF 
Whereas  the  said  letter,  &c«  was  not,  &c.  but  together        v. 
with  all  the  other  letters  sent  by  tho'same  posti  and  di-  murbob^ 
rectcd  and  destined  for  Petersbnirgh,  was  contrary  to  «^-«^«-«.^ 
the  said  regulations,  jcc.  sent  on  fi*um  Philadelphia  in  a 
mail  which,  according  to  the  direction  of  the*  same,  and 
the  said  r«'.gulations,  k,c.  was  to  be  opened  at  thfs  post* 
oiBce  in  Washington  for  the  purpose  of  being  distri- 
lyuted  and  re-roailed,  &c.;  and  the  Defendant  says  that 
if  the  said  letter,  &c.  had  been  put  up  in  a  distinct  and 
separate  mail  directed  to  Petersbui^gh,  it  would  have 
been  duly  sent  on  in  the  mail  of  the  first  of  August, 
and  so  the  ^Iclay  was  occasioned  by  the  cri*oneous  and 
irregular  manner  in  wliicb  the  letter  w^as  put  up  and' 
sent  on  from  Pliiladelphia,  ahd  not  by  the  negligence^ 
carelessness  or  misconduct  of  tire  Defendant  in  his  of- 
fice: *<withont  this  that  the  said  letter  was  put  and  for- 
<«  warded  in  the  mail  .at  and  from  EMiiladelpbia,  and  do- 
<<  Iivet*ed  at  the  said  post-office  in  Washington  in  anj 
'^  other  manner  than  as  afoi*esaid,  and  this  he  is  ready 
"  to  verify,"  &c. 

To  this  plea,  as  pUiided  to  the  Bth  coutitf  the  Plaintiffs 
demurred;  and  as  pleaded  to  the  other  counts fi]kj  re- 
plicdi  and  (after  protesting  that  tlie  post- master  at 
Philadelphia  was  not  bound  to  send  on  the  letter  in  a 
separate  mail  directed  to  Petersburgh,  &c.  and  protest- 
ing that  the  loss  of  the  letter  or  the  delay,  &c.  was  not 
occasioned  by  the  supposed  erroneous  manner  in  which 
it  was  put  up  and  sent  on  from  Philadelphia)  for  repli- 
cation said,  that  thQ  letter^  &c.  was  put  up  and  forwlUrd- 
ed  by  the  post-master  at  Philadelphia,  according  to  the 
said  instructions  of  the  i)ost-master  general,  in  a  mail 
addressed  «<  Sontlieritf**  cQntainlnjy  the  letters  addressed 
to  places  in  Virginia,  and  was  ihereafter  duly  and 
regularly  placed  in  the  post-oflice  in  Washington  oh  the 
lat  of  August  to  he  re-mailed  and  setit  on  in  the  mail  of 
that  day,  and  that  thei  delay  and  loss  wci«e  not  occasion- 
ed by  any  error  or  irregularity  in  the  manner  in  which 
it  was  put  up  and  sent  on  from.  Philadelphia,  but  wag 
occasioned  by  the  want  of  due  and  iH^asonablc  care  and 
diligence  in  the  performance  of  the, duties  of  the  post- 
oflicc  at  Washington  on  the  fii-st  of  August,*  and  con- 
cluded to  the  countrv. 

VOL.  yif.        '       34 


258  SUPREME  COURT  U.  S. 

DVNiop       To  this  replication  the  Defendant  demurred. 

V. 

If  VNBQB«      All  the  demurrers  were  decided  by  the  Court  heloyir 
-  ^mm     in  favor  of  the  Plaintiffs. 

Upon  the  trial  of  the  issues  of  fact  the  Plaintiffs  took 
seven  bills  of  exception. 

1.  Tlie  first  bill  of  exception  stated  that  the  Plaintiffs 
offered  evidence  to  the  jury  that  the  Defendant  was 
deputy  post-master  at  the  city  of  Washington  from  the 
1st  of  January^  1806,  until  the  time  of  trial,  and  bad 
under  his  management  and  direction  the  affairs  and 
bustni*'ss  of  the  post-office  at  that  place;  and  the  Plain- 
tiib  produced  and  read  to  the  jury  the  printed  instruc- 
tions of  the  po8t*master  general  of  tiie  United  States: 
and  proved  by  a  witness  that  those  were  the  instruc- 
tions delivered  to  the  Defendant  for  his  government  in 
the  duties  of  his  office  as  deputy  post-roaster  in  the  city 
of  Washington*  The.Plaintiffn  further  produced  to  the 
jury  evidence  that  they  had  22»000  in  bank  notes  in 
tiie  hands  of  Walker  and  Kennedy,  merchants  at  Piiila- 
delpbia,  and  that  that  sum  of  money,  in  bank  notes^ 
was  enclosed  in  a  sealed  letter  and  directed  to  the  Plain- 
tiffs, at  Petcrsburgh  in  Virginia,  the  place  of  tiieir  resi- 
dence, and  put  into  the  post-office  at  Philadelpliia,  and 
was  by  the  post-master  at  that  place  forwarded  in  tiie 
mail  addressed  to  the  state  of  Virginia  on  the  Slst  of 
July,  1806.  lliat  it  arrivediit  diie  course  of  post  at  the 
post-office  in  Uie  city  of  Washington  under  the  care  and 
management  of  the  Defendant  That  it  was  the  duty 
of  the  office  at  Washington,  as  a  distributing  office,  to 
open  the  said  mail  so  addressed,  and  to  fon^ard  to  Pe- 
tersburgh  in  Virginia  the  said  letter  according  to  its 
address.  That  the  said  letter  was  lost  and  never  arrived 
at  the  post-office  in  Petersburgh  nor  came  to  the  hands 
of  the  Plaintiffs,  and  that  the  same  was  demanded  of 
the  Defendant,  who  denied  he  was  liable  for  it.  It  was 
admitted  that  the  course  of  conveying  the  mail  from 
Philadelphia  to  Petcrsburgh  is  as  follows:  tike  Virginia 
mail,  tied  with  a  string  and  wrapt  in'  papers,  is,  with 
many  other  mails  similarly  secured,  enclosed  in  a  lock- 
ed portmanteau,  and  sent  by  stage  to  the  city  of  Wash- 
ington, distant  li4  miles.  No  person  or  post-office  be- 
tween Philadel];>hia  and  Washington  is  legally  autho- 
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rized  to  open  the  mail  addressed  to  Virginia ;  but  the   dvklop 
portmanteau  is  unlocked  and  opened  at  the  Baltimore        v. 
post-office,  and  the  various  mails  are  there  taken  out  of  mukboe. 
the  portmanteau,  in  order  to  select  the  Baltimore  mail.  — ^— i— 
When,  the  mail  arrives  at  the  post-office  in  Washington 
the  mail  addressed  to  Virginia  is  opened  in  said  office 
as  a  distributing  office,  and  the  lettei-s  addressed  to  Pc- 
tersburgh  assorted,  tied  and  wrapi)ed  as  aforesaid,'  and 
put  into  a  mail  addressed  to  the  ]Kist-office  at  Peters- 
burgh.   The  said  Petersburgh  mail  so  tied  and  wrapped 
is,  with  many  other  tnails,  put  into  the  portmanteau, 
which  is  locked  and  opened  on  the  route  only  at  Fre- 
dericksburgh  and  Richmond.   But  the  said  Petersburgh 
mail,  wrapped  in  paper  and  tied  with  a  string  as  afore- 
said, though  it  may  projierly  be  taken  out  of  the  port- 
manteau with  the  other  mails  at  Fredericksburgh  and 
Richmond  as  aforesaid,  caimot  be  legally  ojiened  at  any 
office  between  Washington  and  l*etershiui*gh.     Wlitrt^ 
upon  the  Plaintiffij'  counsel  prayed  the  Court  to  instruct 
the  jury,  that  if  they  should  find  tlie  above  facts  to  be 
true  the  Plaintiffs  were  entitled  to  recover  in  this  cdse 
on  their  M  count,  unless  the  Defendant  should  prove 
Uie  said  letter  to  have  been  foi-warded  from  his  office  in 
the  time  and  manner  prescribed  by  law  arid  the  said  in- 
structions of  the  post-mastei'  general;  which  opinion  the 
Court  refused  to  srivc. 

2.  The  2d  bill  of  exteptions  stated  the  same  facts, 
and  that  tliereiipon  the  Plaintiffs*  counsel  prayed  the 
Court  to  instruct  the  jury  that  if  they  should  find  those 
facts  to  be  true,  then  the  Plaintiffs  wei-e  entitled  to  re- 
cover in  this  case  upon  their  4th  and  5th  counts,  unless 
the  Plaintiff  siiould  prove  the  said  letter  to  have  been 
forwarded  from  his  office  in  reasonable  tinu,  and  in  the 
manner  prescribed  by  law  and  the  instructions  of  the 
post-master  general;  which  instruction  the  Court  re^ 
fused  to  give. 

3.  The  3d  bill  of  exception  stated,  that,  in  addition 
to  the  above  facts,  the  Plaintiffs  offered  evidence,  under 
the  issues  joined  on  the  6th  and  10th  pleas,  to  prove 
that  tlie  letter  and  bank  notes  were  lost  by  the  negli- 
gence and  carelessness  of  Henry  Whetcroft  and  William 
Hewitt  sworn  clerks  and  assistants  employed  by  the 
Ddendant  in  his  said  post-office;  and  also  certain  acts 
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oumjor  of  nmission,  undue  delay  an4  detention  of  the  UtAA  letter. 
V         and  bank  notes  by/Hiich  clerks  aiid  assistants  of  the  De- 

MUHaoE.  fendant;  to  the  competency  of  which  byidenee  to  sup* 
port  the  issues  joined  (m  the  6th  and  lOth  pleas  on  the 
part  of  PlainiitTs^  the  UefendaAt  objiected;  and  the 
Court  was  of  opinion  that  under  those  issues  such  cvi^ 
dence  was  incompetent,  and  refused  to  suffer  ^he  same 
lo  be  given  to  the, jury  under  those  issues;  and  instruct* 
ed  the  jury  tliat  Oie  Defendant  Was  not  liable  under 
iliose  isstifs  for  any  acts  oV  omissions .  of  his  said  clerka 
atui  assistants:  to  wliich  refusal  and  opinion  the  Piain- 
tiffs  excepted. 

4r  The  ^Ui  bill  of  exceptions  stated  that  the  Plaintiiflrs 
iiftVred  evidence  of  the  facts  stated  in  their  5th  and  8th 
counts,  and  moved  the  Court  to  instruct  the  jury  that 
if  they  should  believe  from  the  evidence  that  the  letter 
ir\(}  bank  notes  were  duly  delivered  into  the  Defendant's 
post-ofllce,  then  it  was  incumbent  on  the  Defendant  to 
prove  that  the  same  were  duly  forwarded.  And  if  the 
jury  should  further  bflleve  that  the  «anic  were  not  so 
forwardtnl  and  had  become  lost«  th^n  it  was  incumbent 
on  the  Defendant  to  prove  that  the  same  were  not  lost 
by  anf  undue  nef^ii)[^.nce  or  unreasonable  detention  of 
hiniself  or  any  person  employed  by  him  in  bis  <^ce; 
which  instruction  tlie  Court  refused  to  give;  but  in- 
structed them  that  if  tlic  jury  should  believe  from  the 
evidence  that  the  letter  and  bank  notes  were  duly  deli- 
vered into  ti^e  pefciulant'.s  office,  then  it  was  incumbent 
Ml  tlie  Dcfenfhiiit  to  ifTovc  that  tl^e  same  were  duly  for- 
warded; and  if  the  jury  sliould  further  believe  that  the 
same.wei*e  so  delivered  and  wei'c  not  so  forwarded,  and 
had  become  lost  in  consequence  iJiereof;  then  it  was  in- 
cumbent on  the  Defendant  to  prove  that  the  same  were^ 
not  lost  by  any  undue  negligence  and  unreasonable  de- 
tention of  himself  or  any  other  person  employed  by  him 
in  his  office.    To  which  refusal  the  Plaintiffs  excepted. 

5.  Thp  5th  bill  of  exrr|nions  stated,  in  addition  to 
the  facts  before  stated,  that  the  Plaintiffs  offered  in  evi- 
dfiire  a  copy  of  a  i>ost-bill  from  Philadelphia,  of  the 
3i6t  of  July,  1806,  (shewing  that  a  letter  whose  pos- 
tage  was. fine  dollar  and  30  cents,  corresponding  with 
tfte  poaiu^e  upon  the  letter  in  question,  was  chat^^ed  in 
fhnpo^  bill  from  Philadelphia  to  thestat^.  of  Virginia^) 
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and  offered  to  i)rove  that  the  post-bilU  of  which  it  was  a   dlkioID 
cop7»  was  received  at  the  Defendants  post-office  with        v, 
letters  in  Uic  inail  from  Philadelphia.    And  tlie  Defea-  M0WBOS, 

daiit  off'^red  evidence  to  pi*ovo  that  it  never  was  the -mm^- 

custom^  until  after  the  repoi*t  of  the  loss  of  the  letter  and 
banknotes  inquestion,  for  the  actiudconUntscf  tlie  mails, 
sent  to  the  said  office  tor  distribution,  to  ba  compared 
with  the  contents  noted  in  the  accompanying  post-biUs;  ex? 
eept  that  it  was  custontary  to  examine  the  column  of 
paid  letters  in  oi*der  to  see  whether  as  many  paid  letters, 
and  of  the  same  amount  (^postage,  came  on  in.thcniail; 
that  this  was  done  because  the  deputy  post-master  had 
to  account  to  the  post-master  gcnt;i*al  for  all  letters 
sent  on  from  his  office  and  marked  paid;  whether  origin 
nally  put  into  hi^  office,  or  coming  there  in  mails  for 
distribution ;  and  according  to  the  routine  of  office,  any 
deficiency,  appeai'ing  uu  the  arrival  of  the  niuil»  in  tiie 
amount  of  postage  marked  in  his  post-bill  as  «<  paid/* 
would  be  chargeable  to  him ;  that  in  no  other  respect 
was  any-  attention  paid,  or  notire  taken,  whether  the 
actual  contents  of  the  mail,  as  tt>  any  letters  not  marked 
.  <<  paid/*  corresponded,  or  not,  with  the  post-bill.  That 
if,  by  accident,  any  variance  between  the  post- bill  and 
the  actual  contents  of  the  mail  received  for  distribution « 
was  discovered,  it  would  never  be  noted  in  the  office, 
inasmuch  as  the  printed  forms,  furnished  to  the  Defen- 
dant and. other  deputy  post-masters,  from  tlie  fiost^mas- 
ter  general  for  the  account  of  mailsjfor  distribuilofi,  con- 
tained no  column  fur  noting  letters  either  over-charged, 
or  under-cliargcd>  or  miss-sent,  such  as  are  to  be  found 
in  the  form  ftiniished  for  account  of  mails  fur  delrvenj% 
and  marked  No.  1,  in  the  schedule  annexed  to  the  in- 
structions of  ±S0\. 

Whereupon,  the  Plaintifl^  prajed  the  Court  to  in- 
struct the  jury  tliat  if  they  believed  fi*om  the  evidence 
that  the  copy  of  the  post-bill  produced  was  a  true  copy 
of  the  post-hill  sent  on  from  Philadelphia  to  the  Wash- 
ington post-office,  and  that  the  sakne  was  received  with 
letiers  in  ihe  mail  from  Philadelphia  at  the  Defendants 
office,  then  the  jury  ought  to  presume  tliat  the  letters 
accompanying  the  said  post-bill  corresponded  therewith, 
unless  the  Defendant  should  prove  the  contrary ;  which 
instruction  the  Court  refused  to  give  as  prayed ',  but 
instmcted  the  jury  that  it  is  competent  for  them,  from 
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D^NLOP    those  circumstancesy  sor  to  presume;  and  to  decide  qjk 
V.        on  tiie  force  of  such  presamptaon  from  all  the  circum- 
MUNROE.  stances  proved  in  the  case;  to  which  refusal  and  in- 
—  structiun  the  PlaintiflTs  excepted. 

6.  The  6lh  exception  was  to  the  refusal  of  the  Court 
to  suifer  a  witness  to  be  asked  whether  the  printed  gen- 
eral instructions  from  the  post-master  general  given  to 
the  deputy  post-masters  in  1804,  superseded  tliose  before 
given  to  the  post-master  in  Philadelphia  in  1800 ;  both 
instructions  having  been  produced  and  read  in  evidence 
to  the  jury. 

7.  Tlie  7th  bill  of  exceptions  stated  that  the  Plaintiffs 
offered  evidence  to  .**  prove  ilie  several  allegations  in  the 
**said  declaration;  and  further  offei'ed  in  evidence  the 
« several  prin^  instructions  of  the  post-master  gen- 
^*  eral  (thereto  annexed)  and  also  the  depositions  (there- 
of to  annexed  and  which  tended  to  prove  the  delivery  of 
<'the  letter  and  bank  notes  itit(?  the  post-office  at  Phila- 
'f  delphia,  and  tlieir  arrival  at  tiic  post-offic^  in  Wash- 
^*  ington.)    And  the  Defendant  offered  evidence  to  prove 
<*that  Petersburgh,  ever  since  the  1st  of  Noventber* 
<«  180^9  was  a  distributing  post-office  as  established  by 
<'  the  said  instructions ;  that  after  the  said  instructions 
<<it  was  the  practice  of  post-offices^   (except  that  of 
<' Philadelphia)  in  which  letters  were  deposited  fot  Pc- 
^^tersburgli,  to  put  the  same  up  in  a  separate  mail  ad- 
-<<  dressed  to  Petersbugh,  and  not  in  the  yirginia  state 
^'mail.     That  the  P!iilade1phia  post-uffice,  since  the 
<'  said  1st  of  August,  1806,  and  not  before,  has  adopted 
<<  the  same  practice.    That  the  Virginia  state  mail  above 
**  mentioned  contained  the  letters  directed  to  the  several 
«  post-offices  in  Yirginia,  except  Norfolk  and  Richmond* 
»'<  and  also  the  letters  directed  to  the  states  of  Ohio  and 
<<  Kentucky ;  and  tliat  before  the  letters  for  Petersbugh 
*<tontainrd  in  the  said  mail  could  be  distributed  and 
<<  re-mailed,  it  was  necessary  to  assort  and  distribute  the 
*<  whole  contents  of  tlie  said  mail. 

"The  Plaintifls  then  nvovcd  the  Courtto  instruct  theju- 
«rj',  that  if  thcyshouid  believe  from  the  evidence,  that  the 
« letter  and  the  bank  notes  in  the  declaration  mentioned, 
«  were  put,  at  the  post  office  in  Philadelphia,  in  a  bun- 
«  die  sujierscribed  «  Virginia  sfnte  mails,**  and  that  it 
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<  had  been,  since  tlie  year  1800,  and  was  the  practice^  otNiiuP 
'<  in  the  saicl  Philadelphia  post-office  during  the  months        r 
<<  of  July  and  Augost^  1806,  to  send  letters  for  deliyei*^  munro£. 

<<  at^Petersbugh,  Virginia,  in  that  manner;  and  that  all  .^ — 

<<  letters  in  the  Virginia  state  mail,  for  Petersburgh, 
<<  Virginia,  brought  to  the  Defendant's  office,  had  been 
<«  usually  rc-mailed,  distributed,  and  sent  on  from  the 
« post-office  kept  by  the  Defendant,  to  Petersburgh 
«« aforesaid }  and  should  be  furtlier  of  opinion  that  £e 
«  said  letter,  containing  the  said  bank  notes,  was  deli- 
<<  vered  in  the  said  bundle  isfuperscribcd  <<  Virginia  state 
<<  mail,''  on  the  first  day  of  August,  1806,  in  the  said 
'f  office  of  the  Defendant,  and  in  due  time  fjo  be  re-mailed, 
«ir  distributed  and  sent  on  by  the  Dferidant  on  the  first 
'^day  of  August,  1806,  from  his  aforesaid  office,  In.  a 
<<  bundle  addressed  to  Petcraburgh,  Virginia,  then  it  was 
<<  the  duty  of  the  said  Defendant  to  have  i*Q-iTiaHcd9  dis- 
'^  tribut$d#  and  sent  on  the  said  letter  by  ttie  mail  which 
'<  left  the  Washington  post-office  on  tlie  .said  fii*st  day 
<<  of  August,  1806;  and  if  they  furtlier  believe  that  this 
^f  was  not  so  done,  or  caused  to  be  done  by  tlie  $aid  De- 
<<  fendanty  that  it  is  incumbent  on  the  Defendant  to  make 
'<out  a  just,  reasonable  and  sufficient  excuse  for  the 
"omission/*  which  instruction  the  Court -refused  to 
give  as  prayed ;  and  the  Plaintiffs  excepted/ 

The  act  of  congress  of  March  2d,  1799,  VU.  4,  p.  ^o^ 
establishes  a  general  post-office  at  the  seat  of  govern- 
ment of  the  United  States,  under  the  direction  of  a  post- 
master general ;  and  enacts  that  he  shall  establish  post- 
offices,  and  appoint  post-masters  •  at  all  such  places  as 
shall  appear  to  him  expedient,  on  the  post-roads  that 
are  or  may  be  established  by  law.  And  that  he  (^all 
give  the  post-masters  insfnicliotis  relative  to  their  du- 
ty; and  shall  obtain  ri*om  them  thejr  accounts  and 
vouchers,  &c.  once  in  tlirec  months  &c.  That  all  per- 
sons employed  in  thecare  of  the  mailahall  take  an  oath 
faithfully  to  perform  the  duties  required  of  them,  and 
abstain  from  every  thing  forhidden  by  the  laws  in  rela- 
tion to  the  establishment  of  the  post-office  and  post- 
Voads  within  the  United  States.  Tlint  evriy  post-mas- 
ter shall  keep  an  office  in  which  one  or  more  persons 
shall  attend  at  such  hours  ^  the  post -master  general 
shall  direct)  for  the  purpose  of  performing  the  duties 
thereof,  and  all  letters  brought  to  any  post -office  Imlf 
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nVNjJiT    an  hour  before  the  time  of  oiaking  up  the  mail  of  sacli 

r«        oiHcCf  shall  bo  {jprwarded  tlierein ;  except  at  such  post- 

MVNROE.  oiSices  where,  in  the  opinion  of  the  post- master  general, 

-«— it  veiquires  more  time  for  making  Op  the  mail,  and 

which  he  shall  accordingly  prescribe  r  but  this  shall  in 

no  case  exceed  one  hour. 

TJiat  if  any  person  employed  in  any  of  the  depart- 
ments of  the  general  post-office  shall  secrete,  ethbez^Ie,. 
ur  destroy  any  letter  with  which  he  shall  be  entrusted, 
or  ^lich  shall  have  come  to  his  possession .-  and  intended 
to  be  conveyed  by  post,  containing  any  bailfc  note,  &c. 
he  shall,  on  conviction,  be  publicly  whipped  not  ex* 
cecding  forty  stripes,  and  be  imprisoned  not  exceeding 
ten;/ears. 

That  Uie.  post-master  general  be  authoi-ized  to  allow 
to.  the  post-masters,  respectively,  such  commission  on 
l^he  monies  arising  from  the  postages,  or  shall  be  ade- 
quate to  theii*.  respective  services  and  expenses^  not 
exceeding,  &c« 

The  instructions  of  tlie  post-master  general,  issued 
in  pursuance  of  this  act,  to  the  post-masters  in  1804', 
required  that  every  person  employed  in  a  post-office  as 
assistant  or  clerk  should  take  the  oath,  and  send  a  cer- 
tificate thei*eof  to  the  general  post-office.  That  every' 
post-mtistcr  sfiould  be  responsibU  ^*far  the  care  and  fideU" 
**ty  of  e^ery  person  so  employed  J*  That  '*the  jKist- 
'<  makers  at  distributing  offices  are  to  distribute  and 
-^  re-mail  all  letters  and  packages  boforeHhe  departure 
'(  of  the  mail,  and  onno  acconrU  delay  them  a  sivglc  jwst.** 

,  Tfce- verdict  and  judgment  of  the  Court  below  being 
fur  the  Defendant,  the  Plaintifls  brought  their  writ  of 
error. 

F.  S'.  Ket  and  C.  Lbb,  fur  tlit  Plaintiffs  in  error. 

The  3d  bill  of  exceptions  brings  into  view  the  ques 
tion,  whether  the  negligence  of  the  Defendant's  clerks 
can  be  given  in  evidence  to  prove  an  allegation  of  ne- 
glance  of  the  Defendant  himself;  which  necessarily 
ii^olves  the  question  whether  tlie  Defendant  is  liable 
fox  tjkfv  negUgeacc  of  his  clerks.    This  bill  of  excen^ 
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tiotts  arose  upon  the  issues  joined  on  the  6th  and  10th   Bjmua 
pleas.    The  6th  plea  was,  that  the  letter  was  hot  lost        v, 
by  the  negligence  or  misconduct  of  the  Defendant  in  his  MunBOis. 
office — and   the  Ipth  was,  that  the  Defendant  had  not  ^- 

negligently  or  improperly  delayed  or  detained  the  letter 
inthebffice« 

The  law  in  i*espect  to  the  liability  of.  the  post-master 
general  is  admitted  to  be  the  same  here  as  it' is  stated  in 
Ld.  It  Despencer^s.csiae,  (powp.  754.)  to  be  in^gland. 
But  the  opinion  of  lord  Man^^field,  in  that  case,  clearly 
shows  that  the  action  lies  ib  t!ic  present  case.  In  the 
case  of  Brucker  v.  FromatU,  6  T.  il.  659,  it  is  decided 
that  a  declaration  which  charges  tiie  Defendant  wil3»  ne- 
gligence, is  supported  by  prQof  of  the  lu  gligence  of  his 
servant.  Where  tlie  negligence  is  in  a  post-office,  it  is 
scarcely  possible,  in  any  case,  for  a  PUintiff  to  know 
exactly  to  which  of  the  persons,  employed  in  the  office^ 
the  negligence  is  to  be  attributed.  If,  as  the  Court  be- 
.low  decided,  the  Defendant  is  liable  for  the  negligence 
of  his  clerics,  it  seems  to  be  immaterial  whether  the  de* 
claration  state  tlie  neglect  to  be  on  the  part  of  the  Defen- 
,dant  or  of  his  clerks ;  or  state  it  in  the  alternative*  A 
collector  of  the  revenue  is  liable  for  his  deputies,  al- 
though th^  are  sworn  officers.  Yet  the  secretary  of 
the  treasury  id  not  liable  for  tlie  collectors.  So  the 
marshal  is  liable  for  his  deputies,  who  are  also  sworn 
officers,  aiid  who  give  bond  for  the  faithful  discharge 
of  their  duty.  Why  should  there  be  a  difference  in  the 
case  of  a  post- master  7 

The  4th  exception  is,  that  the  Court  refused  to  in* 
struct  the  jury,  that  proof  of  negligence  and  loss 
raised  a  presumption  that  the  loss  was  a  consequence 
of  the  negligence,  unless  the  contrary  be  shown.  Or, 
in  other  words,  tlic  Court  below  decided,  that  pi*oof  of 
neglij^nce  and  loss  did  not  throw  the  burden  of  proof 
on  the  defendant,  to  show  that  the  loss  was  not  a  con- 
sequence of  the  negligence.  To  oblige  the  Plaintiffs  to 
prove,  that  the  loss  was  a  consequence  of  that  negli- 
gence, was  to  impose  upon  them  an  impossibility  in  tho 
nature  of  things. 

The  5th  exception  is  to  the  refusal  of  the  Court  4o 
instruct  the  jury,  that  they  ou^ht  to  infi^r  that  the'coii- 
VOL.  VfT.  35 
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DvviMB   tents  of  the  mail  flrom  Philadelphia  corresponded  with 
V.        the  post-bill  when  it  was  received  at  the  Washington 
MUKBOB.  office,   unless  the  Derendant  should  prove  the  con- 
— — —  trary. 

What  i  jury  may  if^er  from  facts  proved,  is  a  ques- 
tion of  law  for  the  Court  to  decide.  And  what^  jury 
may  thus  infer,  they  are  batmd  in  law  to  infef ,  unless 
the  contrary  be  proved.  The  Court,  tlierefore,  ought 
not  to  have  left  the  matter  entirely  to  the  jury,  but  to 
have  given  the  instruction  as  prayed. 

Presumptions  are  inferences  of  law.  Thus  from  long 
possession^  the  Court  will  instruct  the  jury  ttiat  they 
migld  to  presume  a  deed.  So  from  evidence  of  payment 
of  tlie  last  ten  years  rent,  the  jury  ought  to  presume  all 
the  former  rents  were  paid.  So  in  trover,  from  evi- 
dence of  a  demand  and  refusal,  the  jury  ought  to 
presume  a  conversion.  So,  if  stolen  goods  are  found 
in  possession  of  a  man,  the  jury  ought  to  presume  that 
he  stole  them,  unless  the  contrary  be  sliewn. 

The  7tli  exception  raises  the  question  whether  theDe- 
I'endant  was  not  bound  to  re-mail  and  send  on  the  let- 
ter, according  to  law,  and  the  instructions  of  the  post- 
master general,  although  tlie  mail  arrived  at  his  office 
In  an  irregular  manner. 

Upon  this  point  the  5th  section  of  the  post-office  law. 
(voL  4,  p.  507,)  and  the  instructions,  are  decisive. 
These  instructions  being  given  in  conformity  with  the 
law,  become  part  thereof,  and  are  equally  binding. 

JojfBS  and  AIobseix,  eanira. 

All  the  questions  ,in  this  case  are  resolved  into  one. 
viz.  On  which  side  was  the  burden  of  proof  in  certain 
stages  of  the  trial*  All  the  exceptions  are  grounded 
upon  the  idea,  that  it  was  only  necessary  for  the  Plain- 
tiflb  to  show  negligence  in  the  office,  and  a  los»  of  the 
letter,  without  showing  tliat  the  loss  was  a  consequence 
of  the  negligence. 

Wc  admit  that  the  Defendant  is  liable  for  any  loss 
happening  by  his  own  hcgligenoe— tut  we  deny  that  he 
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18  liable  for  that  of  his  clerks.    The  act  of  Congress   dunlop 
requires  that  the  DefeHdant  should  employ  clcrksi  and        v. 
that  tiiey  should  be  swom»  and  imposes  specific  penal-  munroe. 

ties  upon  each  person  employed  in  the  office  for  his  own ^ 

misconduct  They  are  all  public  officers,  and  liable  to 
be  charged  ex  delicti$  qfficiu  The  post-master  is  only 
bound  to  use  due  care  and  circumspection  in  selecting 
proper  clerks.  He  is  not  like  a  common  cai*rier,  who 
receives  hire  in  proportion  to  the  risk^  and  tiie  value  of 
the  article.  He  has  only  a  compensation  for  his  trou- 
ble in  the  office.  The  liability  of  a  master  arises  from 
his  supposed  assent,  arising  from  the  fact  that  the  sei^ 
vant  is  employed  for  the  benefit  of  the  master.  But 
here  the  clerk  does  not  act  for  the  post-master,  but  for 
the  public.  The  servant  must  be  employed  in  the  busi- 
ness of  the  master  and  for  his  benefit,  or  the  latter  will 
not  be  liable. 

Johnson,  J.  It  has  never  been  attempted  to  assimi- 
late him  to  a  common  carrier.  He  has  uotiiing  to  do 
with  the  carrying  of  the  mail. 

JoNBs.  It  is  decided  in  England,  that  the  post-inas- 
ter  general  In  England  is  not  liable  for  his  deputies. 
Lane  v.  Cotton.    1  Ld*  Ray.  617.    1  8alk.  ±7. 

The  instructions  from  our  ]>ost-master  general  to  the 
post-maste]*s,  that  they  should  be  liable  for  their  depu- 
ties or  clerk,  &c.  only  means  that  they  shall  be  liable  in 
acQpiHttmg  with  him  officially  for  the  revenue.  He  could 
not  make  them  liable  to  individuals. 

In  the  case  of  Rowning  v.  Goodchildf  2  JF.  BL  906. 
3  WUs.  443,  the  principal  question  was,  whether  the 
post-master  was  bound  to  send  out  tlie  letters  to  the  in- 
habitants ;  but  a  question  incidentally  arose  whether  the 
action,  which  was  brought  against  the  deputy  post-mas- 
ter, should  not  have  been  brought  against  the  post-mas- 
ter gtneraL  The  Court,  however,  was  of  opinion,  that 
in  all  cases,  deputies  are  answerable  for  their  own  per- 
sonal misfeasance,  such  as  detaining  the  letter  in  ques- 
tion. And  in  that  case  the  deputies  were  made,  by  act 
of  parliament,  ex  necessitate  reu  substantive  officers, 
and  their  duty  pointed  out  as  such. 

But  if  the  Defendant  was  liable  for  the  djpfault  of  his 
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DVNLOV  clerksy  yet  4he  declaration  ought  to  have  shOwnf  wtie* 
v.        ther  the  Defendant  was  called  uj^pn  to  aci^oiint  for  bis 

MtriTROE.  own  negligence,  or  that  of  his  clerks.    1  he  case  of 

-—*— Brucker  v.  Tromowlf  6  T.  H.  639,  was  reluctantly  4^ 

cided  upon  the  authority  of  FurbervUU  y.  Stampct  lA 
Bay,  264r but  which  does  not  support  the  cate  of  Bniel^ 
T.  FronwiUf  which  is  evidently  against  principle;  and 
at  all  events  is  confined  to  the  case  of  master  and  ser- 
vant In  tlic  following  cases,  a  discrmination  is  made 
in  the  declarntion  h'etwecn  tAe  act  pf  the.  master,  and 
that  of  his  Kcrvants.  Turtur  v»  ^nvkinSf  1  Bo$.  ^ 
ruU.  ^72.  ..Ogle  V.  Barnes,  8  T.  B.  188.  ISatignacv^ 
Roonu,  6  T.  E.  125. 

Presumptions  arising  f|*om  circumstantial  evidenoe 
arc  always  to  be  left  to  the  jury.  Such  a  positive  iufe* 
vence  as  will  justify  the  Court  in  directing  the  jury,  tliat 
they  ouglU  to  make  it,  can  arise  only  from  sq/r.c  solemn 
act.  In  the  present  case  there  was  other  evidence, 
sliowing  that  no  such  inference  could  be  drawn  as  the. 
FlainfrfTs  had  supposed ;  and  therefore  the  Court  did 
right  to  leave  the  whole  to  the  jury. 

« 
The  7th  exception  required  the  Court  to  say,  that  tho 
Defendant  was  hound  to  seiid  on  the  letter  on  the  1st  of 
August,  or  to  show  a  i^easonablc  fexriisq  foi*  not  sending 
it  on,  although  the  mail  was  made  up  in  an  irregular 
manner  in  Philadelphia.  I'he  idea  of  rcasonabLe  diii^ 
gemct  if^  excluded — and  it  supposes  the  Defendant  bound 
at  all  events  ta  send  the  letter  on  by  tha'  niail,  or  to 
give  a  sufficient  excuse  for  noi  doing  so,  although  he 
sent  it  by  the  next  mail,  and  although  the  loss  was  not 
the  consequence  of  not  sending  it  on  the  1st  of  August. 

The  Defe.ndant  was  not  bound  to  show  that  he  sent  it 
on ;  it  would  be  impossible  in  the  course  of  the  business 
of  the  office  to  prove  the  sending  on  of  every  particular 
letter.  Sworn  officers  are  presumed  to  have  done  their 
duty,  until  the  contr.iry  is  pi-oved.  3  Bait  WUIiams  v* 
E.  L  Company, 

March  i^th..,.M  the  Judges  being  present, 

JoHKsoN,  J.  delivered,  the  opinion  of  the  Court  as 

follows '. 
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It  is  necessary  ^o  dissipate  the  cloud  of  pleading  in   uvNtor 
which  this  case  is  enveloped^  in  order  to  form  a  distinct        v. 
idea  of  the  questions  intenUed  to  be  brought  to  the  view  MUimoB. 
of  the  Court  below.  -p— — 


The  object  is  to  charge  the  post-master  with  the  loss 
of  money  sent  by  mail;  and  the  points,  which  the  ex- 
ceptions are  intended  to  make^  are,  how  far  he  is  liable 
for  his  own  ar4  or  neglect,  how  far  for  the  acts  or  ne- 
glect of  hir  assistants,  and  what  evidence  shidl  be  suffi- 
c^^t  to  suppoii;  the  Plaintiff's  action. 

,  But  unfortunately,  as  not  unfrequently  happens  in 
this  complex  and  injudicious  mode  of  conducting  a  suit, 
with  all  the  clerical  skill  displayed  by  counsel  in  multi- 
plying their  counts  and  pointing  their  bills  of  excep- 
tions, the  principal  questions  are  really,  at  last,  not 
brqught  to  the  view  of  this  Court 

On  the  fttvt  and  second  exc^pUMi  it  is  unnecessary 
to  make  any  remark,  as  tliey  are  admitted  to  apply  to 
counts  which  the  evidence  did  not  support  and  have 
been,  in  fact,  abandoned. 

The  third  exception  is  intended  to  raise  the  question 
how  far  a  post-master  is  liable  for  the  neglect  of  his  as- 
sistants; but,  connected  with  the  pleadings,  it  presents 
another  <ind  a  very  different  question,  to  wit,  whether, 
when  tlie  issue  is  taken  upon  the  neglect  of  the  post- 
master himself,  it  is  competent  to  give  in  evidence,  ne- 
glex:t  in  the  assistant  acting  under  him.  Now  the  dis- 
tinction between  the  relation  of  a  post-master  to  his 
swoi*n  assistant  acting  und:  r  him,  and  between  master 
and  servant  generally,  has  long  been  settled;  and  al- 
though the  latter  i*elation  might  sanction  the  admission 
of  duch  evidence,  we  are  unanimously  of  ^opinion  that, 
if  it  i^  intended  to  charge  a  post-master  for  the  negli- 
gence of  his  assistants,  the  pleadings  must  be  made  up 
according  to  the  case;  and  his  liability  then  will  only 
result  from  his  own  neglect  in  not  properly  superin- 
tending the  discjiarge  of  their  duties  in  his  office. 

In  the  fourth  exception,  the  only  difference  between 
the  opinion  prayed  for  and  that  given,  is,  that  the  Couil 
require  the  loss  to  be  m  consequence  of  not  forwanUpg 
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the  letter  described  in  the  dec^Iaratiun.  Now,  in  jasticd 
ti>  the  correctness  of  the  Plaintiffs'  counsel,  tliis  Court 
ho])e  that  they  meant  nothing  more  than  what  the 
Court  conceded;  for,  certainly,  if  the  loss  was  not  a 
consequence  of  the  state  of  things  made  out  in  the  evi- 
dence, they  were  not  entitled  to  recover. 

On  the  fifth  exception  it  is  only  necessary  to  remai*k, 
that  if  the  Court  below  erred  at  all,  it  was  in  conceding 
too  much  to  the  prayer  of  the  Plaintiffl  An  entry  on 
the  post-bill  is  by  nonieans  conclusive  evidence  of  Uie 
transmission  of  a  letter,  for,  it  may  still  never  have 
been  put  into  the  mail,  or  may  have  been  stolen  in  its 
liassage. 

The  sixth  exception  is  equally  untenable.  ^  The  in- 
structions of  the  post-master  general  spoke  for  them- 
selves. If  the  one  superseded  or  rescinded  the  other, 
the  evidence  was  to.be  sought  for  by  comparing  them 
to/  "ether. 

And  the  seventh  exception  affords  the  Court  an  op- 
portunity to  i*emark  how  much  more  conducive  to  the 
pui-poses  of  justice  it  would  be  to  substitute  special 
verdicts,  and  demurrers  tO  evidence,  for  tiie  tedious  and 
embarrassing  practice  of  th/e  Court  from  which  thisf 
case  comes  up..  It  is  a  fact  that  this  bill  of  exceptions 
rlaims  a  right  of  recovery  without  stating  any  loss  or 
damage  whatever.  The  opinion  prayed  for  was,  that 
»f  the  jury  believed  the  various  facts  thei*ein  detailed, 
then  it  is  incumbent  on  the  Defendant  to  make  out  a 
just,  reasonable  and  sufficient"  excOse  for  omitting  to 
fonvard  the  letter  described.  But,  unless  an  individu- 
al has  sustained  some  loss  or  damage  by  an  omission 
of  that  kmd,  why  should  the  post-master  be  held  to 
make  out  a  defence  7  Bach  biH  of  exceptions  must  be 
oonsidered  as  presenting  a  distinct,  substantive  case; 
and  it  is  on  the  evidence  stated  in  itself  alone  that  the 
Court  is  to  decide.  We  cannot  go  beyond  it  and  col- 
lect other  facts  which  must  have  neen  in  the  miki^  of 
the  party,  and  the  insertion  of  which  in  this  bill  of  ex- 
ceptions could  alo^e  have  sanctioned  the  opinion  as 
prayed  fnr. 

Upon  the  whole^,  the  judgment  below  must  be  itf* 
firmed. 
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HEZEKIAH  WOOD  1812. 

V.  yUfch      Oth. 

JOHN  DAVkS  AND   0THE113. 


Present*...M  the  Judges. 

ERROR  to  the  Circuit  Court  for  tlie  district  of  Avcrdiet  aint 
Columbiftf  Bitting  at  Washington.  jadgm«it  «^ 

wM  bom  froc 
The  Defendants  in  error,   John  Davis  and  otherifiM  not  ooneiu- 

were  children  of  Susan  Iktvis,  a  mulatto  woman,  who  J^ie  fSSSi 
had  obtained  a  judgment  for  her  freedom  in  a  suit  which  of  ber  cha- 
she  had  brought  against  Cakb  BwanUf  to  whom  she  had  ^^'"^^f^ 
been  sold  by  Wood  the  Plaintiff  in  error.  u^'i^ftiS^ 

or  privrei. 

The  petition  of  the  children  stated  that  their  mother 
Susan  baviSf  had  obtained  a  judgment  for  her  freedom 
upon  the  ground  that  she  was  born  free.  The  issue  was 
joined  upon  tlie  que^stion  whether  the  petitioners  u^ete 
enHOed  to  their  freedom. 

Upon  the  trial  of  this  issue,  in  the  Court  below,  the 
Plaintiff  in  error,  Wood,  tendered  a  bill  of  exceptions 
which  stated  tliat  it  was  admitted  that  the  petitioners 
were  the  children  of  Susan  Davis  ;  and  they  produced 
the  record  of  die  judgment  in  favor  of  their  mother'^fi^u- 
san  Davis  against  Caleb  Swann,  (in  which  casc  her 
petition  stated  that  she  was^  born  JfVee,  being  descended 
from  a  white  woman ;  and  the  issue  joined  was  upon 
tlie  question  whether  she  waafree  or  a  slave.)  And  it 
was  admitted  that  Susan  Davis  had  been  sold  by  Wood 
.to  Swann  before  the  judgment ;  whereupon  the  (letition- 
ers,  by  their  counsel,  prayed  the  Court  to  direct  thejfiry 
that  Uie  record  aforesaid  and  tlio  matters  so  admitte<l 
were  e(nidusive  evidence  for  the  petitioners  in  this  cause  ; 
and  the  Court  direc^ted  the  jury  as  prayed':  to  which  di- 
rection the  Defendsint,  Wood,  excepted. 

F.  &  KsT,  for  the  Plaintiff  in  error,  coiUevsdedf 

1.  That  Wood  was  not  a  party,  nor  privy  to  any 
party,  to  the  suit  of  Busm  Dams  aguinst  Swann,  and 


tr%  SUPREME  COURT  U.  8. 

WOOD     ist  thereTore,  not  concluded  by  the  judgment  in  that 
V.        case:  and 

DATIB. 

2.  That  the  judgment  was  only  proof,  that  Susan 

Davis  was  free  at  the  time  of  the  judgment;  not  that 
she  was  horti  free,  "and  therefore  it  did  not  appear  that 
she  was  free  at  the  time  of  the  birth  of  the  petitioners. 
She  might  have  been  manumitted  after  the  birth  of  her 
children,  and  so  entitled  to  her  freedom  at  the  time  of 
the  judgment,  and  yet  the  petitioners  might  remain 
slaves.  The  only  issue  ever  joined  in  Maryland  (under 
the  laws  of  which  state  this  case  was  tried)  upon  a  pe- 
tition for  freedom,  is,  whether  the  petitioner  be  Jru  at 
the  time  of  issue  joined — not  whether  she  were  tomfree — 
2.  Harrises  Eivtries^  530  It  is  immaterial  what  tide 
18  set  out  in  the  petition.  The  petitioner  is  not  confined 
to  it,  but  may,  on  the  trial,  show  any  other  title  to  free- 
dom— ^the  practice  in  Maryland  is  merely  to  state  in  the 
petition  that  the  petitioners  is  entitled^ to  freedom  and 
is  holden  as  a  slave.  The  act  of  assembly  of  Maryland, 
of  1796,  directs  that  the  jury  shall  be  charged  to  deter- 
mine those  allegations  in  the  petition,  which  may  be  con- 
trav'erted.  The  only  allegation  controverted  is  4hat  the 
petitioner  isfree* 

DcvAL,  J.  stated  that  in  all  the  petitions  which  he 
filed  in  Maryland,  in  the  cases  of  the  SharterSf  the  Tho-^ 
masest  the  Bostons,  and  many  others,  he  always  stated 
their  title  at  large,  tracing  it  up  to  a  free  white  w6man; 
and  after  judgment  in  those  cases,  the  Courts  always 
held,  that  the  subsequent  petitioners  who  claimed  under 
the  same  tide,  were  only  bound  to  prove  their  descent. 

C  Lee,  contra. 

The  issue  in  Susan  Davis's  case  is,  in  fact,  whether 
she  was  bomjree.  And  the  case  of  SheUon  v.  Barbour, 
^  fFash.  64,  shows  that  the  verdict  is  conclusive  as  to 
all  claiming  under  the  same  title.  Wood's  title  Was  the 
same  as  Swann's — and  that  of  the  petitioners  the  same 
as  that  of  Susan  Davis. 

F.  S.  Key,  in  reply. 

Wood  did  not  claim  under  ^wann,  but  Swann  claim- 
ed under.  Wood.    There  was  no  privity  betufeen  them. 
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as  to  the  cliildren.    Swann  could  do  nothing  to  injure     wood 
Wood's  title  to  them.  v. 

DAVIS. 

March  ±OtL.:M  the  Judges  being  present,  — 

Makshaix,  Ch.  J.  Stated  that  the  opinion  of  the 
Court  to  bey  that  tlie  vei'dlct  and  judgment  in  the  case 
of  8nsan  Davis  against  Swann,  v/eve  not  cotidusive  evi- 
dence in  the  present  case.  There  was  no  privity  be- 
tween Swann  and  Wood;  they  were  to  be  considered 
as  perfectly  distinct  persons.  Wood  had  a  right  U>,  de- 
fend his  own  titlcy  which  he  did  not  derive  from  Swann. 

Judgment  reversed- 


MORGAN  V.  REINTZEL. 


1812. 

March     9tli 

Preseivt.»..M  the  Jtidges. 

£RROR*to  the  Circuit  Court  for  the  district  of 
Columbia  sitting  in  Washington,  In  an  action  of  as-  iq  ^  go^  g. 
sumpsit  brought  by  EeintTid  against  Morgan  upon  apn«tthemk- 
proinissory  note  made  by  Morgan  payable  to  ^i^ntzel,^^^^* J^^ 

or  order.  by  an  uMloncr 

who  Km  been 

The  declaration,  contained  three  counts :  1st.  Upon  It  up,  the  ^ 
the  promissory  note  in  the  usual  form  under  the  statute  ^^^*^  °»j|»^ 
^Mnt;  2d.  For  money  paid,  laid  out,  and  expended  ;^o\.^^^^^vi 
and  8d.  The  following  special  count,  viz. :  trial. 

**    *  The  payment 

"And  whereas  also  afterwards,  to  wit,  on,**  &c.  « the  by  the  ?iXr^ 
said  William  Morgan,  according  to  tlie  custom  andtisage  J^Jj*^^^*  pJ^ 
(^merchants,  made  his  certain  note  in  writing,  com- c^^denitLi 
monly  caUed  a  promissory  note,  his  own  proper  hand  *?«•  an  MMimp. 
being  thereto  subscribed,  bearing  date  on  the  day  and  "f  ijj,.  ^^ 
year  aforesaid,  (August  9th,  1809)  by  which  said  note  to  pay  the  ■• 
the  said  William  Morgan,  siity  days  afier  the  date  l^^^^i^f^^S 
thereof,  promised  to  pay  to  the  said  Anthony  Reintzel,  ofpixitest. 
or  order,  five  hundred  dollars,  without  offsett,  value  re-  J**^^^!^  ^ 
ceived;  and  then  and  there  delivered  the  said  note  tOnot^^'nm^e 
VOL.  Vfl.  36 
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jieEOAN  the  said  Anthony  Reintzel;  and  the  said  iuttthony  Reinv- 
V*        zel,  to  whom>  or  to  whose  ordePf  the  payment  of  the 
KKINTZEX  said  sum  of  momjf  mentioned  in  the  said  note,  was  to 
•— — be  made,  befoi-e  the  piiymcut  thereof  or  any  part  there- 
to ordw,  is,  of,  and  befoi«e  tlie  time  appointed  by  the  said  note  for 
tom^oT  ^i^rl  ^he  payment  thereof,  that  is  to  say,  on  tho  day  and 
ehui^  liHbieyear  last  aforcsaicK  at  the  county  aforesaid,  indorsed 
iSiolS  rf  tb^  *®  ®*^'^  "'**^'»  ^^^  ^w"  pniper  hand  writing  being  there- 
note  and  eortt  to  Subscribed ;  by  which  said  tndoi'sement  the  said  An- 
an  toSwir^  thony  Reiiitzel  ordered  and  appointed  the  contents  of 
who  Um  been  the  Said  note  to  be  paid  to  the  pi*e8idcn(^  directors  and 
«l>i>P^  to  take  company  of  the  bank  of  the  United  States,  and  then 
iS*m^  *  and  there  delivered  the  said  note,  so  indorsed,  to  the 
said  presid -nt,  directors,  and  company  of  the  banfc  of 
the  United  States,  of  which  said  indoi*senient,  so  made 
on  the  said  note,  the  said  "William  M(a*gan,  alterwards, 
to  wit,  on  the  day  and  year  aforesaid,  had  notice  $  by 
reason  whereof  and  also  by  force  of  the  st&tute  in  such 
icase  made  and  provided,  the  said  William  Morgan  be- 
came liable  for,  and  chai'geable  to  pay  to  the  said  pre- 
sident, directors  and  company  of  the  bank  of  the  United 
States,  the  said  sum  of  money  mentioned  in  the  said 
note,  according  to  the  tenor  and  eifext  thereof,  and  in 
consideration  thereof  assumed  upon  himself  so  to  do. 
And  the  said  Anthony  Reintzel  avers  that  the  said  Wil^ 
liam  Mitrgan,  although  afterwards,  to  wit,  on  the  8th 
day  of  October,  in  the  year  eighteen  bundr^  and  dine, 
at  the  county  aforf  said,  he,  the  said  William  Moi^g^, 
was  called  u[Kin  by  the  said  pi'esidcnt,  dircctot*8  and 
company  of  the  bank  of  the  United  States  and  solemnly 
i^uircd  to  pay  the  sum  of  money  in  the  said  note  men- 
tioned, refused  to  pay  the  same;  whereupon  afterwards, 
upon  the  day  and  ya^v  last  aforesaid  the  said  president, 
directors  and  company  of  the  bankof  tlie  United  States, 
bkring  ma^e  no  order  concerning  the  payment  thereof, 
protest>d  the  said  note,  at  the  county  aforesaid,  accord- 
ing to  the  said  usage  and  custom  of  merchants  upon 
such  non-payment;  by  reasoit  wherei^f  the  said  An^ 
thony  Rcir^tzel,  according  to  the  usage  and  coitoin  of 
merchants  bccaute  iiableto  pay  to  the  said  president, 
directors  and  company  of  the  bank   of  ti^  United 
States,  the  contents  of  the  said  note  togeilier  with  ttie 
interest  and  damage  which  bhould  acei;<ie  from  th^de^ 
lay  of  payment  thereof,  and  being  so  liaUe,  afterwards^ 
to  wit,  on  the  day  and  year  last  aforesaid  at  thecoimty 
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aforesaid'^  (did)  <«  paj  to  the  said  president^  directors   morgak 
and  company,  the  contents  of  tlie  said  note  and  the        v. 
costs  of  protest  thereon,  whereof  the  said  William  Mor-  reintzei^ 

gan  aftefwards,  to  wit,  on  th^  day  and  year  last  afbre : — 

said  at  the  county  aforesaid,  had  notice;  by  reason  of 
the  premises,  and  by  force  of  the  statute  and  usage  and 
custom  of  merchants,  tlie  said  William  Morgan  became 
liable  to  pay  to  the  said  Antht)ny  Rcintzel  the  said  sum 
of  money  in  the  said  note  mentioned  and  the  said  costs 
of  protest,  and  Iteing.  so  liable  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  at  the  county  liforcsaid, 
upon  himself  assumed  and- to  the  said  Anthony  Rcintzel 
then  and  there  faithfully  promised  to  pay  the  same 
when  he  should  be  thereunto  afterwards  required;  and 
which  said  costs  of  protest  atid  the  said  sum  of  money 
in  the  said  note^ mentioned  amount  unto  the  sum  of  five 
hundred  and  two  dollars  and  twenty-eight  cents  current 
maney,  whereof  the  said  William  Morgan  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid  at  the  county 
aforesaid  had  notice/' 

After  a  general  verdict  for  the  Plaintiff  in  the  Court 
below,  upon  the  issue  of  von  assumpsit  to  all  the  counts, 
the  Defendant  moved  in  arrest  of  judgment,  and  as- 
signed ^as  a  reason  therefor,  that  the  last  count  iff  the 
declaration  was  bad.  The  Court,  however,  overruled 
the  motion  and  rendered  judgment  upon  the  verdict. 

The  Defendant  took  out  a  writ  of  error;  a<id  the 
cause  wa3  now  submitted  to  this  Court  by  F.  S.  Ket 
for  Plaintiff  in  enor,  and  Morsell  for  Defendant, 
without  argument* 

March  ±sth.»,.JU  the  Judges  beiTig  present, 

Mabshai^k,  Ch.  J.  after  stating  the  case,  observeil 
that  the  Court  could  see  no  error  in  the  judgment 

The  payment  of  the  money  by  tlie  Plaintiff,  ander 
the  circumstances  stated  in  the  count,  was  a  sufficient 
consideration  for  the  assumpsit. 

The  principal  objection  was  that  the  count  ought  to 
have  been  founded  upon  tlie  "note,  so  as  to  obli,^  the 
Plaintiff  to  produce  it  on  the  trial.    But  it  states  that 
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MOBG^N  the  note  was  paid  by  the  Plaintiff;   and  the  Conft^ 
'Q.        thinks  that  tlie  note  must  have  been  produced  ujion  the 
CEHTTZEL  trial. 

Jiidfnnent  qffirmtd. 


WISE  ^  LYNN 

V. 

THE  COLUMBIAN  TURNPIKE  COMPANY, 
18)13. 

Present.*..M  the  Judges* 

X  dn:  Columbian  Turnpike  Company  obtained  a  rule 
2**eiTorto  "P^**  *''®  Plaintiffs  in  error,  Wise  and  Lynn,  to  sho^t 
the  Cireoit  cause  Why  this  writ  of  e;rror  should  not  be  dismissed 
^wt 'i^j^h*  for  want  of  jurisdiction,  the  matter  in  dispute  being 
him'bk^  thu  ^8S  than  100  dollars,  and  the  writ  of  error  being  to  the 
Courr  hat  no  Circuit  Court  for  the  district  of  Columbia. 

firwIiotkMi,  if 

die  niiii    n.  , 

vMedhelett  JUarch  14. 

thn  100  dd- 

tgirtt!^^     Upon  the  i-etuk^i  of  the  rule,  it  appearing  that  the 
BMjhive been  sum  awarded  was  only  45  dollars,  the  Court,  all  th6 
51iCe£^       Judges  being  present,  decided  that  they -had  no  juris- 
diction, although^  ttie  sum  claimed  by  Wise  ^  Lunn,  be- 
fore the  commissioners  of  tlie  i*oadf  was  more  than  100 
dollars.      ' 

Wril  of  error  distiiissed. 


1812. 
Mtr^    12th. 


WELL  V.  JACKSON. 


Present....M  the  Judges. 


^  _  vmj        CALDWELL,  the  clerk  of  this  Court,  obtained  a 
Shfk*o?uut^®  against  Jackson,  to  show  cause  why  an  attachmeiit 
fcr  ihr  slMiuld  not  issue  for  non-payment  of  his  fees  in  the  suit 
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of  Winchester  against  Jackflon^  wliicb  had  been  dls-  caxd- 
missed  on  the  motion  of  Jackson^  'w^h  costs^  at  a  for-  wbll 
mer  temit  v» 

JApKSOK, 


MtLNOBy   now  shewed  cause,  and  contended,  that- 


Jackson  «vas  not  liable  to  the  clerk  for  lus  fees,  inas-*  ^  ^  due  to  him 
much  as  Jackson  was  the  Def(^ndant  in  error*  and  the  [^i^^v^' 
writ  of  error  had'  been  dismissed  with  costs.  The  clerk  ir.' 
must  look  to  thePlaintiff  in  error  for  all  the  costs.,.  The  ^^Sorf  » 
bill,  wbi<;h  had  b^n  rendered,  included  the  expense  of  not 'a  part  t4' 
a  copy  of  tlie  record,  which  is  not  regularly  taxable  as  ^^  ^"^ 
cpsts,  and  therefoi'e  the  non-payment  of  that  charge  be  re^tmA 
can  be  no  ground  for  an  attachment  ^J  one  puif 

aninat    the 
other;  but  the 

DuvAXi^,  J.  In  Maryland,  each  party  pajy^s  to  the  party,  whore- 
clerk  his  own  fees ;  that  is,  the  fees  for  th#ee  services  ^^^^^ 
which  the  clerk  has  performed  for  him ;  and  the  sue-  the  clerk  fx 
cessful  party  recovers  them,  from  his  antagonist    If  *t- 
either  party  requires  a  copy  of  the  record  he  must  pay 
for  it,  as  for  any  other  service  performed;  but  it  is  not 
a  part  of  the  costs  which  are  to  be  taxed  against  the 
other  party,  as  costs  of  suit. 

March  ±3th....JiU  the  Judges  hp.vg  present, 

Mabshall,  Ch.  J.  stated  tlie  opini3n  of  the  Court  to 
be,  that  each  party  w^as  liable  to  the  clerk  for  hie  fees 
for  services  performed  for  such  party ;  and  it  is  imma- 
terial to  the  clerk  which  party  recovers  judgment 


Rule  absolute. 


BLACKWELL  v.  PATTEN  and  othebs*         ^±sifu 

_..^^jj^^  March     13ih. 

JONES,  for  tJie  Defendants  in  error,  moved  this  Gourv  a  wm  of  ei^ 
to  dismiss  the  writ  of  error,  because  it  bore  teste  of  Fe-  S^^i?'^  ^ 
bruary  term,  1J510,  was  issued  in  September,  1810,  and  maybS^Lste 
was^retumabl6  to  February  tertn,  1811,  whereas  it  ought  of  the  Febn»a- 
to  have  bee©  tested  of  Jtigust  term,  1810.  The  Plain-  "g^^  ^ 
tiiT  in  error,  aware  of  this  objection,  has  sued  out  an-  maybereten- 
other  writ  of  errorr  which  standiiJ  on  a  subserjuent  part  *^!,^^  ^ ebpjjl! 
of  th^.  docket  tcm,Dotwiqi. 
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BI.ACK-        CAMPBEU»^mi  tiic  swont  sidt.   ,Mgust  term  is  as  pnch 

wm.jG     1^  term  iortes^  ajud  return  of  writs  as  February  terai. 

T.         I^iippose  the  w2*it*borc  teste  ten  years  ago :  it,  mi^ht  as 

PATTJEif  feweli  be  made  i*eturnable  to  February  tenn,  1811,  as 

OTHERS    this  writ  which  bore  teste  of  February  terniy  1810.    If 

tested  of  February  tcrip,  1810,  it  ought  tti  have  been 

9Uii'in.»    ti»<?.«etHrnableto  August  term,  iSlO,  aud  not  to  February 

inter  vi:fit«HiOl>„,^     jo4j 
the       AugnittCTin,  1811. 

tern^  bctu.'^eii 

r^S^rf  thJ     'l'^*^  a/;77f  af-ttwcc  of  the  Defendants  in  error  only  cures 
vipit.  t!)c  want  of  a  citation,  not  a  fault  in  the  writ  of  error 

itself. 

March  ±^th^»..M  tite  Judges  being  presenty 

The  Co^JET  refused  to  quash^  or  dismiss  the  writ  of 
eiTor  on  account  of  the  irregulaiity  of  its  teste. 


WALLEN  V.  WILLIAMS. 
1812. 


ftUrch        13.  V  ■ 

rrescnt,..M  f/te  Judges, 

ERROR  to  the  Circuit  Court  of  the  district  of  Tcii- 
This  Coart  nessce,  to  reverse  a  decree  in  Chancery.  The  Court 
w"  oxccmioa  •>^'"w  had  issued  a  writ  of  liahere  facias  possessionem 
iMoed  by  the  to  cnforcclts  decree  The  wTit  of  en-or  was  too  late  to 
Sbl^udL^'*  be  a  supersedeas  to  tlie  decree. 

cree  pending; 

**  y*l***  ?^'  Jones,  for  the  Plaintiff  in  error,  now  moved  to  quash 
of error>j'not  *he  writ  of  habere  facias  as  irregular,  and  contended 
a  wpci-swieM  tliat  the  Conit  below,  sitting  as  a  Court  of  Chancery, 
tntbcdecrei^.  ^j^j^j,  f\^^  jj^^.g  ^f  iVnnessec,  could  only  enforce  by  ex- 
ecution decrees  for  the  payment  of  motiey,  and  cited  Ten- 
nessee Laws,  Ed.  1807,  p.  158«  %  2. 

P.  H.  Key,  eotUra.  Tliis  Court  has  no  jurisdiction 
to  quash  an  execution  issued  from  the  Court  below,  and 
eoceaitcd.  But  if  this  Court  had  the  power  to  dq  it,  it 
would  not  in  its  discretion  quash  a  process  which  has 
Hierely  carried  into  effect  the  decree  of  the  Court  be- 
low.   If  the  decreebc  reversed  upon  the  merits,  Qie  ex« 
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«cution  will  be  of  no  avail ;  but  the  Court  will  i)ot  an-  vaueit 
Iklpate  the  merits  upon  such  a  motion.  t. 

Mabsbaui,  Ch.  J;^   The  writ  of  error  is  to  the  ori *......«« 

ginal  decree,  which  did  not  awiU'd  this  writ  of  hubcre 
facias.  It  was  awarded  by  a  subsequent  order  of  tlie 
Court,  to  whlcli  no  writ  of  eri-or  issued. 

T0UD9  J.  The  attachment  to  comi>el  a  porloi  mance 
of  the  decree  was  unavailing ;  and  upon  the  return  of 
it,  the  habere  facias  was  issued  in  conformity  with  the 
practice  in  that  state,  as  atlmitted  by  the  counsel  on 
both  sides  in  the  Court  below.  It  was  «)rdered  as  a  mat- 
ter of  course,  and  no  objection  was  made.  If  this  mo- 
tion should  pi*evail,  it  will  make  tlie  writ  of  eiror  ope- 
rate as  a  s^ipersedeaSf  contrary  to  the  intention  of  tlie 
act  of  Congress. 

4^tian  overruletL 


M«KIM  V.  VOOBHIES. 


1812. 

MtAxh     13th 


FreseiU....Ml  the  Judges. 


THIS  was  a  case  certified  from  the  Circuit  Court  fur 
tlie  disti'ict  of  Kentucky,  in  which  the  opinions  of  the  a  suieCourt 
Judges  were  opposed.  dfctk«7ti"^'. 

joiii    a    judg- 

Ac  the  July  adjourned  term  of  the  Court  below,  in  Sr"iit°CeS« 
tlie  year  1808,  Jf'Kivi,  a  citizen  of  Maryland,  recover-  of\hc  U.6, 
ed  a  judgment  in  ejectment  against  VoorhieSf  a  citizen  of 
Kentucky,  for  the  undivided  tliird  part  of  a  water  mill, 
with  its  appurtenances,  in  the  county  of  Franklin,  in 
the  state  of  Kentucky.  At  the  same  time  Voorliies  fil- 
ed his  hill  in  Ch?ncery  in  the  Court  below  against 
M^Kinh  s^nd  John  Instone,  a  citizen  of  Kentucky ^  and 
Hayden  Edwards,  a  citizen  of  South  Carolina,  claim- 
ing an  equitable  lien  on  the  said  third  part  of  the  mill, 
&c.  on  account  of  contracts,  &c.  between  Bennett  Pem- 
berton  (under  whom  Voorliies  held  the  premises)  and 
Hayden  Edwards  and  John  Instone  j  Pemberton  having 
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lc<KiM    sold  the  said  third  part  of  the  millf  &c.  to  Edwards, 

V.        who  sold  to  Instone,  who  sold  and  conveyed  to  M^Kim. 

.TOOBHIE9-  InHtone  wa5  the  only  Defendant  served  with  process 

.w-^ from  the  Couil  below.    M'Kim  and  Instone  answered 

tlie  billy  and  hroiight  on  a  motion  to  dissolve  the  in- 
junction qn  tlie  merits,  which  was  overruled  by  the 
Court  below.  At  the  terni  next. preceding  November 
term,  1810,  (^Edwards  not  having  answered)  the  Court 
below  dismissed  the  suit  as  to  him ;  and  as  to  InsUnUt 
for  want  of  jurisdiction  ;  after  wliich  Vwrr/dts  had  leave 
to  discontinue  as  to  M^J^im  on  paymei)!  of  costs.  The 
suit  was  accoixliiigly  discontinued.  Pi^evious  to  this 
disposition  of  the  cause,  Vtiorhies  filed  fiis  bill  in  Chan- 
cery against  the  same  parties  in  the  State  Circuit  Coui't 
for  the  county  of  Franklin,  in  the  state  of  Kentucky, 
in  which  he  set  up  the  same  equity  as  he  charged  in  his 
bill  in  the  Court  below.  On  this  bill  he,  by  an  order 
ffom  one  of  the  Cii*cuit  Judges  of  the  State,  obtained 
an  injunction,  staying  all  further  proceedings  on  the 
said  judgment  in  ejectment,  until  the  matters  of  the  said 
bill  wci'e  heard  in  equity.  This  injvmction  was  dissolv- 
ed at  the  July  term  of  the  FrankliA  Circuit  Court^; 
shortly  after  which  the  said  injunction  was  reinstated  by 
the  order  of  tiie  honorable  Caleb  AYallace,  one  of  the 
judges  of  the  Court  of  Appeals  of  the  state  of  Kentucky, 
issued  under  the  act  of  the  general  assembly  of  that 
stater  f  assed  at  their  December  session  in  the  year 
1807. 

Th^  injunction  issued  in  the  cause  by  the  State 
Court,  and  the  order  reinstating  that  injunctioji^,  wci*e 
duly  notified  to  the  clerk  of  the  Qourt  below,  and  offi* 
cial  copifjs  of  each  lodged  in  his  office.  On  the  third 
day  of  the  session  of  the  Court  below,  at  its  Novem^ 
ber  term,  1810,  M«Kim,  by  his  attorney,  applied  to 
the  clerk  of  the  Court  below  for  a  writ  of  habere  facias 
possessionem  on  the  said  judgment  in  ejectment,  but  the 
clerk  refused  to  issue  the  writ  in  consequence  of  the  in- 
junction and  orders  aforesaid ;  whereupon  M'Kim,  by 
Ida  counsel,  moved  the  Court  below  to  instruct  and  or- 
der their  clerk  to  issue  a  wi'it  of  habere  facicLS  possessio-^ 
iiemf  on  the  judgment  of  that  Court,  the  injunction  and 
orders  aforesaid  notwithstanding.  Upon  this  motion  of 
the  plaintiff,  the  opinions  of  the  Judges  were  opposed. 
The  case  was  submitted  by  Habper  for  the  Plaintiff, 
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without  argument*    There  was  no  appearance  for  the    m'kim 
Defendant.  v. 

VOOBHXES. 

Mirchl\th.^.M  the  Judges  bdngpreseni,  

Todd,  J.  stated  the  opinion  of  the  Court  to  be,  that 
the  State  Court  had  no  jurisdiction  to  enjoin  a  judg- 
ment of  the  Circuit  Court  pf  the  United*  States ;  and 
that  the  Court  helow  should  be  ordered  to  issue  the 
writ  of  habere  facias* 


BEATTY  V.  THE  STATE  OF  MARYLAND.  ^^^^ 


March    ISth 


FrtsenL...All  tlie  Judges. 


ERJIOR  to  the  Circuit  Court  lor  the  district  of  a  fi„ai account 
Columbia^  sitting  in  Washmgton.  scttioci  bj  au 

mlminittratoi* 

This  was  an  action  of  debt  brought  at  the  instance  phan's  Coun;, 
and  for  the  use  of  Thomas  Corcoran  against  Thomas  »»<*  «>Dcia- 
Beatty  upon  tlie  administration  bond  of  Mrs.  Doyle, £^hisfiiTo?Qp. 
administratrix^  with  the  will  annexed^  of  Alexander  on  ^  »tte  of 
Doyle.    The  Defendant  was  one  of  her  ^Oreties  in  that  f^"^  ""** 
bond.     The  Defendant  after   oyer  pleaded    a  spe9ial 
performance  of  every  item  in  the  condition  of  the  bond; 
To  which  the  Plaintiff  replied  a  judgment  de  bonis  testa- 
toris  obtained  by  him,  in  May,  1799,  against  the  admin- 
istratrix, fieri  facias  upon  tliat  judgment  and  fi  return  of 
nulla  bofuu    The  replication  also  arers  that  the  adminis- 
tratrix had  in  her  hands,  atthe  time  of  the  iudgment.  goode 
of  her  testator  sufficient  to  satisfy  the  debt,  but  tn^  she 
wasted  them.    The  Defendant  took  issQ^  upon  the  de- 
vastavit. 

Upon  the  trial  of  this  issue,  the  Defnyfant  below  took 
a  bill  of  cxcepsions  which  stated — that  the  Plaintiff  of- 
fered in  evidence  the  record  of  the  judgment  in  May, 
1799,  against  the  administratrix  for  357  dollars,  and 
the  fieri  facias  returned  nulla  bona.  And  also  the  inven-^ 
iory  which  she  had  exliibited  to  the  orphans  Court  of 
Montgomery  county,  in  Maryland,  in  January,  1795- 
VOL.  VIL  37 
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BHATTY  amounting  to  LS70±  2  7  Maryland,  cwprency,  o^  Whicll 
V.  WOl.  is  stated  in  the  inventory  to  6c  cashf  Also  an  ac- 
STAT£  ot  count  of  tlic  administratrix  with  the  dst^te  of  her  testa- 
maiiy'd.  tor,  rendered  by  her  to  the  Orphan's  Court  upon  oath  on 
— — —  tlie  irtli  of  August^  1799,  in  which  she  charges  herself 
with  the  sum  ol*  10851.  iit  addition  to  the  former  inyon- 
toryy  making  in  the  whole  VTS6L  and  claims  credit  for 
sdms  paid  to' other  creditors  whose  claims  were  not  en- 
titled to  pfeferfence,  amounting  to  S566l.-^leaving  9l 
balance  still  in  her  haiids  of  1220/.  equal  to  3253  dollars, 
and  also  a  second  account  rendered  by  her  upon  oath 
to  the  Orphan^s  Court  in  November,  1799,  charging 
herself  with  a  further  sum  of  assets  to  the  amount  of 
IA6S  15  5  in  additiort  to  the  former  balance  and  dpim^ 
iiig  credit  for  ^1607  16  11  paid  to  sundry  creditors 
not  entitled  to  preference,  and  still  leaving  a  balance  of 
76L  in  her  hands  to  be  administered.  The  Defendant 
then  offei-ed  in  evidence,  a  third  account  rendered  by  the 
administratrix  to  the  Orphan's  Court  in  1801,  in  which 
^he  charges  herself  with  the  former  balance  of  76t.  and 
claims  allowance  for  payments  and  commissions  to  the 
amount  of  123/.  leaving  a  balance  in  her  favor  of  47/. 
To  this  account,  as  we(l  as  to  the  two  former,  was  an- 
iiexedf  a  ccrtiBcatc  from  the  register  of  wills,  that  the 
administratrix  mads  oath  on  the  Holy  Evangels  of  Al- 
mighty God,  tliat  the  account  tvas  just  and  true  as  it 
stood  stated,  and  that  she  had  bonajlde  paid  or  secured 
to  be  paid  tlie  several  dunis  for  which  she  claimed  aA 
alldwance  "  ^^hkh  after  due  examination  passed  by  order 
ofCourf 

This  stccount  was  offered  £ts  conclusive  evidence  for 
tlie  Defendant  on  the  issue.  But  the  Court  instructed 
che  jury  that  H  was  not  conclusive  evidence  in  favor  tff 
the  Defendant  upon  that  issue ;  and  fuither  at  the  re- 
quest of  the  Plaintiff's  counsel,  instructed  the  jury  that 
the  said  record  of  the  judgment,  the  inventoiy  and  the 
two  accounts  of  the  administratrix  offered  in  evidence 
6n  the  part  of  the  Plaintiff  were  conclusive  evidence  in 
his  favor  fo  prove  the  devastavit  on  the  part  of  the  ad- 
ministratrix, to  the  amount  of  the  Plaintiff's  claim  :  to 
^rtiich  instructions  pf  the  Court  the  Defendant  except- 
ed ;  and  the  yierdict  and  judgment  being  agdnst  Mn) 
be  breught  his  writ  of  -errorir 
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F.  S.  Ket,  j^  the  Plasstti^in  trror*  se^ttt 

The  qnestaon  is  whether  the  final  settlement  of  the  state  ov 
Ikdministration  aceount  is  coiiclusiTe^  maxtd. 


If  the  Court  has  a  powejr  t^  pa8S.sueb  an  account^if 
It  he  a  Court  of  competent  jurisdiction,  its  sentence  is 
oondusive  upon  every  otiier  Court  Th^  sentence  of 
the  ecclesiastical  Court  is  conclusive  in  Engiandf  as  to 
all  mattevs  within  its  jurisdiction.  Feake^i  Law  oJBv. 
09,  76,  7^..-^mUer,  760— Q,  T.  IL  %%b. 

The  order  of  the  Courts  settling  the  account  is  a  jicdi- 
cial,  not  a  jninisterial  act. 

Had  the  Orphan's  Comi;  power  to  settle  and  adjust 
the  account  ? 

By  the  act  of  assembly  of  Mai7land>  of  Februaryt 
1777,  c.  8«  which  was  in  force  at  the  time  these  letters 
of  administration  were  granted,  the  Orplian's  Courts 
had  all  the  jurisdiction  and  autliority  which  the,  com* 
itiissary  general  had  before. 

By  tne  act  of  1715,  c.  39.  sect.  2,  liie  commissary 
general  was  to  proceed  according  to  ilie  laws  of  Eng- 
Uindf  and  to  bold  his  Court  once.^ery  two  months.  3y 
the  3d  section,  he  was  to  call  all  executors  and  admin- 
istrators to  exhibit  inventorie  within  three  montlis, 
and  render  accotuUs  rvithin  txvetve  nwiitlis  next  after  ad-f 
ministration  committed;  and  to  enforce  obedience  by 
aUachment  for  contempt.  By  the  7th  and  18th  sections, 
he  is  to  transmit  an  account  of  tlic  disti*ibutian  to  the 
County  Courts.  By  the  27th  section  there  was  an  ap- 
peal to  the  Governor  from  tiic  sentence  of  the  Qpnimls- 
sary  generaL 

By  the  d4th  section,  the  deputy  commissaries  had 
power  to  jmsSf  andii  and  alUno  aH  such  accounts  as 
should  come  before  them  <<  relating  to  dead  men's  es- 
tates," not  exceeding  6(M.  provided  there  were  no  con- 
troversy thereon ;  but  if  any  person  claimiiig  any  inter- 
est in  such  estates  should  object  to  any  articles  of  the 
account,  the  deputy  commissary  was  to  send  it,  with 
all  papers,   &c.   to  the  commissary  general..  ^*  before 
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BEATTT  Wham  all  parties  are  to  appear  and  itftnd  thdr  inierat.^ 

V.         By  tlic  40th  section)  tlie  prerogative  Court  (which  was 

STATE  OF  the  coininissar>  general's  Court)  had  like  authorify  ia 

maky'd.  enforcing  ohedience  to  its  procesSf  orderH^  interlocutory 

sentences  and  deci*ees^  as  the  high  Court  of  Chancery 

had. 

By  the  ,art  of  1718t  c.  5»  the  person  entitled  to  the 
residue  of  an  estate  may,  ^O^t  it  montfis  fnim  the  date 
of  the  letters  of  administrationy  sue  <«for  such  residuary 
<<part  as  shall  appear  to  be  due  by  such  accounts  as 
**  shall  then  he  made  up/* 

This  jurisdiction  over ,  accounts  appears  also  in  the 
practice'  of  the  commissary's  Couit,  as  stated  in  the 
deputy  conimissary's  guide,  p.  45  to  49,  which  shows  also 
that  the  settlement  of  the  account  by  that  Court  was  al- 
ways holdeu  to  be  conclusive  upon  the  County  Courts* 
In  the  appendix  p.  198,  h  the  form  of  a  spicial  com- 
mission to  pass  an  account.  It  appears  also  that  all 
the  voucliei-s  are  to  be  surrendered  and  filed  upon 
passing  the  account.  This  shows  that  it  must  be  con- 
clusive; for  nothing  could  be  more  unjust  than  to  oblige 
aman  to  be  always  ready  to  account  and  to  support 
his  account,  after  taking  from  him  all  iiis  vouchers. 

DvVAXLy  J. 

The  account  was  pniy  binding  upon  the  representa- 
tives of  tlie  estate,  the  dtstribwtees ;  and  they  n/i^bt  still 
open  it  in  the  general  Courf.  But  the  creditors  are 
no  parties' to  the  settlement  of  the  account,  and  cannot 
be  bound  by  it. 

TheiHs  can  be  no  doubt  tl^it  the  judgment  against  tbe 
administratrix,  the  inventory  and  two  first  accounts 
wei*e  conclusive  evidence  of  a  devagiaviL 

Mahsrall,  Ch.  J.    I  believe  that  is  the  law  fhrough- 

ottt  the  United  States. 

The  Court  is  unanimously  of  opinion  that  the  setde- 
ment  of  the  account  by  the  Orphan's  Court  is  not  con- 
clusive evidence  for  the  Defendant  upon  the  issue  joined. 

fudgmtiit  affirnud. 
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UNITED  STATES  v.  JOHN  TYLER.  18l2. 


THIS  case  having  been  submitted  without  argu-  Upon  an  m: 

Oien1>—  dictmcnt   for 

putting   goodi 
on  board  acap> 

Livingston,  J.  delivered  the  opinion  of  the  Court  as  ^«e.  wiA  in- 
iollow4  •  ^"*'  ^  *''™' 

loiiovirs  .  p^jrt  ^Yteitk  out 

of  the  United 

The  Defendant  was  indicted  under  the  act  to  enforce- J^^^^^ 
the  embargo  laws  passed  tl:e  9th  January,  1809,  for  An.  9,  iao9, 
loadinjT  on  carriages,  ^^ithin  the  (jistrict  of  Vermont,  {^^^i^"J*^ 
ninetef  n  barrels  of  pearUashtSf  with  intent  to  transport  o^reislfine 
the  same  without  the  United  States :  to  wit,  into  the  ^  fo"r  ^^ 
province  of  Canada.  S^^itl 

not  neoeanr} 

On  a  plea  of  not  guilty,  the  jury  returned  the  follow-  JhSLwRn/S 
ing  written  verdict^  which  was  recorded.  t&iuc  of  th 

goofls. 

<«  The  jury  find  that  the  said  John  Tyler  is  guilty  of 
'^the  charge  allcsed  against  him  in  said  indictment^ 
^<  and  that  the  said  pot-as/ies  were  worA  two  hundred 
f«  and  eighty  dollars.^' 

The  Defendant  moved  in  arrest  of  judgment,  because 
tiie  verdict  was  not  sufficiently  certain  as  to  the  value 
of  the  property  charged  in  the  indictment,  tlie  same 
having  found  tlie  value  of  pU-^heSf  whereas  the  De- 
fendant was  indicted  for  the  intention  of  exporting  pearls 
ashes. 

.  Upon  this  motion,  the  judges  being  opposed  in  opi- 
nion, tlie  same  has  been  certified  unto  this  Court  for  its 
direction  in  the  premises. 

The  law  which  creates  this  offence  provides  tliat  the 
party  shall,  upon  conviction,  be  ^judged  guilty  of  a 
high  misdemeanor,  and  finded  a  sum  by  the  Court  lie- 
fore  which  the  conviction  is  had,  equal  to  four  times 
the  value  of  the  property  so  intended  to  be  exported* 
The  Court,  then,  is  of  opinion  that,  under  this  law,  no 
valuation  by  the  jury  was  necessary  to  enable  the  Cir- 
cuit Court  to  impose  the  proper  fine^  and^  therefore. 
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u.  STATES  that  that  part  of  the  verdict  whicli  is  objected  t6|  is  re- 

T.        garded  as  surplusage^  and  cannot  deprive  the  United 

T^LBB*    States  of  the  judgment  to  which  they  became  entitled 

by  the  Defendant's  conviction  of  the  oflfence  laid  in  the 

indictment 

it  must,  accordingly,  be  c^rtmed  to  the  Court  below, 
that  it  proceed  to  render  judgment  for  the  United 
States,  on  the  verdict  aforesaid. 


(END  OF  FEBRUABT  TEBM^  iSiS.) 
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FKBRUART  TEttM,  1«1S. 


THE  UNITED  STATES 

1815. 

^*  Feb.        fOth. 

GORDON  AND  OTHERS* 


jf&senf....LiviMGST02r^  J.  and  Todd^  X 

THIS  was  an  action  of  debt  brought  in  the  District        . 
Conrt  of  the  United  States  tor  thcJ  district  of  Virginia,  ^^'^^  St 
npon  an  embargo-hirndf  dated  the  2d  of  November,  1808,  lie  to  ow^to 
conditioned  to  reland  the  cargo  of  the  Essex,  in  some  cSia'S^ 
port  of  the  United  States,  the  danger  of  th»  seas  only  United  Stem 

CATl'ied    IFQBIl 

The  Defendants,  among  other  things,  pleaded  tbid^.  ^^^'^'^ 
following  plea,  viz.;  ^^JiikA  the  said  Defendants  forcMt^CoSl 
farther  plea  ^by  the  Tjfnited  l^tates  ought  not  to  have  by  writ  cf-eiv 
and  maintain  the  said  action,  say,  that  the  said  l^ond^^.  j^^^ 
was  given  and  executed  for  more  than  double  the  value  good  '  ^ 


of  the  vessel  and  cargo,  meiitioned  in  the  recital  and^  nTm*^ 
condition  of  the  said  bond;  to  wit,  in  a  sum  ^^f  eight ^^£i^ 
thousand  dollars  more  than,  double  the  said  valuer  and  that  ^w^ 
the  said  last  mentioned  Diifendants  ayer  that  the  obli-{j||[[^*'^^,SS£r 
gors  were  constrained  to  execute  tlie  said  bond  by  the  the  ^ae  of 
refusal  of  the  collector  of  the  port  of  Tappahannock  to  ^J^^J^fi^ 
dear  and  permit  the  said  vessel  and  her  cargo  to  de-  thenaMterwtt 
part  from  the  port  and  district  of  Tappahannock  *until  ^^J5?7*  ^ 
the  dame  bond  was  executed  as  aforesaid,  and  thi$r.they  ^^^aimi% 
are  ready  to  verify,^  ftcw  acietrtuwr, 

TotiUsplea  there  was  a  general  demurrer,  which 
Ivas  overruled  by  tbe  district  judge  (TtjIeb.)    The 


288  SUPREME  COURT  U.  & 

r.  s  rAT£s  United  States  carried  the  cause  up  to  the  Circuit  Court 
V.        by  writ  of  error,  where  the  judgment  was  affirmed  by 
O0RD0I7  &  Marshall,  C.  J. 

OTHERS. 

The  United  States  brought  another  writ  of  error  to 

the  Supreme  Court  of  the  Unitpd  States,  which  was 
dismissed  for  want  of  jurisdiction;  upon  the  authority 
of  the  case  of  United  States  v.  Ooodwin  a^  the  last 
tenn. 


^843.  BARTON  V.  PETIT  AND  BATARD. 

Feb.         4Ui-  ■ 

Msent...Jonj!iHOTS,  J.  arid  Todb,  J. 

If  the  original  ERROR  to  the  Circuit  Court  for  the  district  of 
Jw'gjncjt  t  Virginia  on  a  judgment  rendered  on  a  bond  (ifcechnical* 
w^l^if  the' ly  called  in  Virginia  a  ^*forthcomifighond'*J  ^ven  to 
dependent  the  marshal  with  condition  to  have  certain  goods  forih* 
Se^Mhrth  coming  at  the  day  of  sale  appointed  by  the  marshal ; 
coming  bond"  being  goods  which  he  had  seized  under  a  JE.  fa.  issued 
^^^^ow%  of  ^  upQu  a. former  judgment  recovered  by  Petit  and  Bay* 
^^^' certio- sird  against  Barton,  which  judgment  was  reversed  at 
run  is  neoe«-  the  last  term  of  this  Court* 

rj  to  bring:  np 
•ihe  execution       ,^^ 

upon  whieb       P.  B.  Ret,  fyr  the  Plaintiff  in  error,  contended,  that 

3venM.*'a»to  *e  record  of  the  former  judgment  being  referred  to  in 

show  the  con.  the  Condition  of  the  bond,  was  to  be  considered  as  part 

""'^"th^      of  this  record;  and  that  the  Court  could  judicially  take 

jud^eptt.^'^**  notice  that  it  was  the  same  which  was  reversed  by  this 

Court  at  tlie  last  term,  the  transcript  of  which  record 

now  remains  with  the  clerk  of  this  Court.    But  if  the 

Court  could  not  judicially  notice  that  fact,  he  moved 

for  a  certiorari  to  the  clerk  below  to  certify  the  record 

of  tiic  judgment  on  which  the  execution  issued  upon 

which  the  bond  was  given* 

E.  I.  Lee  and  I.  R.  Ingersoix,  contra,  contended^ 
that  the  former  record  was  no  part  of  the  present  re- 
cord, and  tliat  the  Court  could  not  judicially  know  it  to* 
be  the  same<i  and  cited  ^  Hen.  and  Mim.  29$*  1  Wash.  94r« 
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FAnary  ±ith^..WASHUfQToi^f  J.  delivered  the  opiiii-   bxetov 
fm  of  the  Uourt  as  follows :  v. 

TMTIT  k 

This  is  a  writ  of  .error  to  a  jadgment  of  the  Ci^QCuit  batabh. 
Coiirt  of  Vil*gima»  rendered  upon  a  boi|d  given  by  the  ■ 

Piaintifls  in  error  with  condition  fur  the  delivery,  at  a 
certain  time  zni  place,  of  property  seized  by  the  mar- 
shal to  satisFy  an  execution  which  had  issued  from  the 
same  CovrL  The  cx)ndition  not  having  been  complied 
with,  this  judgment  was  rendered  upon  motion  and, no- 
tice thereof  duly  served  upon  the  obligors  in  the  bond, 
agreeably  to  the  laws  of  Virginia. 

It  is  not  pretended  that  there  is  any  intrinsic  error 
in  tliis  Judgment  to  warrant  its  reversal ;  but  it  is  con- 
tended that  the  reversal  of  the  original  judgment,  upon 
which  the  proceedings  in  this  record  took  placc^  re- 
quires necessarily  the  iWersal  of  this  judgment  The 
general  doctriue  is  undeniably  so ;  but  the  application 
of  it  to  ttds  case  is  not  admitted.  That  the  jcidgment 
in  this  record  is  dependent  upon  some  other  judgment 
Is  apparent  from  the  bond  whicli  recites  a  prior  execu- 
tion and  seizure,  by  the  marshal,  of  the  pro]>crty  men- 
tioned in  the  condition,  for  the  purpose  of  satisfying  it;^ 
but  it  does  not  appear  judicially  to  tlie  Court  that  the 
recited  execution  issued  upon  the  identical  judgment 
which  has'  been  reversed*  The  only  difficulty  which  the 
Court  has  felt  has  been  to  devise  some  proper  mode  in 
tliis,  as  well  as  in  all  similar  cases  which  may  hereafter 
arise,  to  connect  with  the  original  reversed  judgment 
that  which  is  asserted  to  be  dependent  upon  it 

A  dniioran  upon  a  suggestion  of  diminution  would 
not  answer  the  purpose,  as  the  proceedings  in  the  ori- 
ginal suit  foi*m  no  part  of  those  in  the  subsequent  suit: 
the  only  foundation  of  which  are,  the  bond  and  notice. 
Neither  does  it  appear  regular  for  this  Court  to  receive 
as  evidence  of  the  dei)endency  of  the  latter  upon  the 
former  judgment,  the  certificate  of  the  clerk  of  the  Cir- 
cuit Court 

The  Court  has  tliougbt  it  best  to  direct  a  special 
writ  to  be  framed  applicable  to  cases  of  this  nalure^  to 
be  directed  to  the  rlerk  of  the  Court  in  which  the  judg- 
ments were  rendereil,  to  certify  under  the  seal  of  tlie 
VOL.  VH.  38 
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4AHT01I    Couii;,  the  exccutibn  recited  in  the  bond  on  which  flie 

r.        second  judgment  was  rendei*ed.     This  difficulty  can 

PETITE  never  occur  except  in  cases  where  all  the  proceedings 

BAYAiui.  in  the  original  judgment,  except  the  execation^  are  aJ- 

r«.^.«^^u.  i^eady  before  this  Court.     The  execution,  therefore, 

though  no  part  of  either  the  original  or  dependent  re^ 

cord,  being  certified  by  the  proposed  writ,  will  supply 

the  only  link  necessary  to  prove  the  connexion  between 

the  two  judgments. 

In  this  case>  the  Court  from  the  novelty  of  the  prac* 
ttce  necessary  to  be  adopted,  will  not  permit  the  Plain- 
tiff in  error  Co  suffer  in  consequence  of  his  not  having 
applied  sooner  for  a  writ  of  certiararif  but  will  now  di- 
I'ect  the  same  to  issue.  In  future  the  party  must  take 
the  consequences  of  his  neglect,  if  he  should  fail  to  have 
the  execution  certified  in  time. 

March  ±6th..,.y^ kSHiNQTONn  J,  The  Court  has  ex- 
''mined  iiie  execution  which  has  been  sent  up  by  eerfto- 
rarif  and  is  satisfied  that  the  judgment  on  which  it  is- 
sued is  that  which  was  reversed  at  the  last  term.  Tlie 
judgment,  therefore,  on  the  foHhcomiujg  bond  must  be 
reversed  also. 

JitdgmetU  reversed. 


1815.  MIMA  QUEEN  AND  CHILD, 

|..^^  5,»,.  PETITIONERS  TOK  FREEDOM, 

HEPBURN. 


P}eseni..uM  Hit  Judges  except  Todd,  J. 

Hewuy  4vi.       ERROR  to  the  Circuit  Court  for  the  district  of  Co- 
aeoednin-    lumbis,  sitting  at  Washingtbn. 

tompetent  to 
*  *■  "i  any 

faet.      At  the  trial  several  bills  of  exception  were  taken. 
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i«  Tbe  first  was  for  the  rejection  of  part  of  the  depo-     m  wa 
sition  of  Caleb  Clarke^,  who  deposed  to  a  fact  respect-  quEEN"^ 
ing  the  ancestor  of  the  petitioners  which  he  liad  heard     chixd 
his  mother  say  'she  had  frequently  heard  from  her  fa-        v. 

then  KEFBUIUf* 

2.  The  second  was  for  overruling  pact  of  the  dcpo-  ^*»»«'»  '^ »» »^' 
sition  of  BVeeders  Ryland^  which  stated  what  Ire  had  "epSc  oftc- 
heard  Mary,  the  ancestor  of  the  petitioners,  say  re-  W  proved  by 
specting  her  own  place  of  birth  and  i-esidence,  gJJi^k'SoS"* 

their   owir 

S.  The  third  exception  stated  tliat  after  a  juror  was  {^J2J;I^*f;^e- 
sworn  the  petitioners  excepted  to  him  because  lie  was  dtfm  in  Mn^. 
not  an  inhabitant  of  the  county,  but  the  Court  overruled  **«*  "®^ 
the  exception.  fhJrgUemi 

rule. 

4.  The  fourth  exception«tatqd  that  a  talisman  being  r^J\«J^;^"~': 
challenged  for  favor,  and  having,  upon  being  question-  cci»iioucwi  v 
ed,  avowed  his  detestation  of  slavery  to  be  such  that,  ^*^*^J^^^2 
in  a  doubtful  case,  he  would  find  a  verdict  for  tJie  peti-  {S^'^anin. 
tionci's,  and  that  he  had  so  expressed  himself  with  re-  imWuuit  of  «- 
gard  to  this  very  case,  and  that  if  the  testimony  were  Jf  i'^u'Jw^S^; 
equal  he  should  ceitainly  find  a  verdict  for  these  pcti-  chaiiengc'd  tor 
tioners :  the  Court  instructed  the  tryers  tiiat  he  did  not  ^^^^„ti"S°" 
stand  indifierent  between  the  parties.  iiefopeihctr)^. 

ers,  he  declaim 

5.  The  fifth  excepticm  was  similar  to  the  second.        J{SIS;rA<SiIi 

be    eqiutl    he* 

6.  Tiic  sixth  exception  stated  that  the  petitioners,  ^:^ttSZ^' 
having  read  the  deposition  of  R.  Disney,  stating  that  of  Uiat  i»aiiy 
he  had  heard  a  report  from  divei-s  persons  respecting  "P«»  "^fTof 
the  manner  of  the  importation  of  the  ancest(»r  of  llie  pc-  |;'^"i^Ve 
titioners,  &c.  the  Court  instructed  the  jury  tliat  if  they  Coun  iu  the 
should  believe  from  the  evidence,  tliat  the  existence  "t'^^'f^rl^* 
the  report  was  not  stated  by  iiic  deponent  of  his  own  ^  oa^t  to' 
knowledge,  but  from  what  had  been  communicated  to  wj<ictiiim,«i- 
him  respecting  the  existence  of  such  a  report  mmy^'^^^J!^ 
years  after  her  importation,  without  its  a[^arjng  by  bftiottrons^Hs 
whom  or  in  what  manner  the  same  was  communicated  ^^^"fy '' j! 
to  him,  then  the  evidence  is  incompetent  to  prove  either  p^per  to  »\ 
the  existence  of  such  report,  or  the  truth  of  it.  low  Um  to  u-. 

sworn 

F.  S.  KjgiT, /or  tie  flaintiffs  in  ^rrar. 

The  principal  exception  is  to  the  opinion  of  tlie  Court 
that  in  tracing  a  pedigreei  the  hearsay  of  hearsay  is 
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^  nOHJL     not.  admissible.    Caleb  CIarke>  deposition,  a»  to  what 

tinsEir  k  ho  heard  his  mother  say.  was  admitted,  but,  aa  to  what 

OHiui     he  hoard  his  mother  say  her  fatlicr  said,  was  rejected* 

V.        If  this  opinion  be  correct  it  will  be  impossible  to  prove 

nnvusf.  any  ».nti(  nt  fact. 

■  ^  I  »      ■  I- 

John  Law,  c&iitra. 

Hearsay  is  only  admissible  on  the  ground  of  necessi- 
ty and  autiqviity.  1  fFash  123.  2  Wash.  148.  There 
wa^  no  evidence  of  the  death  of  the  person  whose  de- 
clarations were  given  in  evidence.  Hearsay  of  hearsay 
is  'analogous  to  a  copy  of  a  cqpy.  I'he  witness  ought 
at  least  to  ^ate  from  whom  he  hqard  the  report. 

Jor^Bs,  cm  Vie  same  side* 

.  Every  claim  to  freedom  ought  to  be  supported  by  the 
9ame  kind  of  evicjence  as  is  necc&sary  to  support  otiior 
claims.  TheiH)  is  no  rule  of  law  that  eitempts  it  from 
the  general  principles  of  evidence.  In  the  present  case 
\l\G  iiearay  w'JiA  not  introduced  to  j^rove  pedigr4i"nor 
prescriptionf^ioraistom;  but  to  prove  that  a  certain  ari- 
t^stcr  came  from  Enghinrt.  It  was  thft  neglect  of  tfjd 
parties  Ihat  they  did  n,ot  urge  their  claim  while  they 
hs^d  legal  evidence  to  suppoit  it.  5  7.  R  121.  Ostram 
V.  •Morewood*  Although  ^general  right  nuiy  bo  proved 
by  traditionary  evidence,  a  particulsu*  fnct  cannot,  ex- 
cept in  tracing  a  i>edigrcc.  The  admission  of  hearsay 
is  an  exception  to  thi»  general  rule  of  evidence,  and 
therefore  must  be  conJined  strictly  to  the  excepted 
cases,  which  arc  prescriptiorf,  custom  and  pedigree;  cases 
in'  Avhich  the  stre;igth  of  the  .claim  depends  upon  its  "an- 
tiquity. He  who  would  use  hearsay  as  evidence  must 
first  prove  all  the  facts  which  would  entitle  him  to  use 
it,  and  mu«t  satisfy  the  Court  that  better  evidence  can- 
opt  be  had.  I'he  hearsay  must  be  of  such  a  fact  as,  if 
the  person  were  Hying,  could  be  given  in  evidence  by 
him.  Hearsay  evidence  of  a  general  reputation  of  a 
fact  is  not  admissible. '  Hie  witness  himself  roust  know 
tlie  fact  of  general  reputation. 

Thrrt*  are  two  objections  to  Disney's  deposition:  i. 
That  he  does  not  state  who  informed  him,  so  that  it 
may  be  known  whether  that  person  be  living  or  not  so 


FEBRUARY  TERM  181S.  8M 

as  himself  to  be  a  witness;  and|  8.  That  a  general  re-     mima 
putation  of  a  fact  is-  not  evidence.  4tr£Sir  &: 

CUIJLD 

MoR8£]a*9  in  rgrfy.  v. 

HEPBumr. 

The  general  rule  of  evidence  is^  that  if  the  evidence  — _— 
offered  be  the  best  which  the  nature  of  tlie  case  admits, 
and  leav^A'no  presumption  tha^  there  is  better  behind^ 
it  is  admfssible* 

Such  evidence  as  this  is  always  admitted  in  tlie 
Courts  ot*  Maryland,  under  whose  taws  this  rase  was 
tried,  and  its  use  had  bef  n  sajictionod  by  the  authority 
of  the  highest  Court  of  tliat  state.  The  case  .cited  by 
the  opposite  counsel  shows  that  it  is  admitted  not  only 
in  cases  of  prescription,  custom  and  pedigree,  Init  in  all' 
cases  oj  the  like  naiwre.  So  it  has  been  received  in  set-^ 
tleniefd  cases,  in  all  ca5»es  otpavperSf  and  in  questions  of 
antieiU  bmindaries  in  ejectment.  The  eridence  taken 
upon  commissions  to  mark  and  bound  lands,  under  the 
statute  of  Maryland,  generally- consists  of  testimony  of 
this  kind.  1  Harris  and  M^Henry^s  Reports,  84,  85.  Af- 
ter a  hpse  of  100  years  better  evidence  than  tlijs  can- 
not be  expected.  The  general  reputation  of  the  fact 
that  the  anrestpr.was  free  is  sufScicnt  to  rebut  the  pre- 
sumption prising  from  cclor,  and  throws  the  burden  of 
proof  Oil  the  other  side.. 

As  to  the  admission  of  hearsay,  he  cited  Peake*s  ev. 
10  to  ±S,yid.  Appendix,  p.  18. 

Febrtiary  ldfA....MAi!STiA]j.,  CL  J.  delivered  the  opi^ 
nion  of  th'v'  Court  as  follows: 

Thiis  was  a  suit  instituted  by  the  Plaintiflb  in  the  Cir- 
cuit Court  of  •the  United  States  foi*  the  County  Of 
Washington,,  in  which  they  claim  freedom.  On  the 
trial  of  .the  issue  certain  depositions  were  offered  by  the 
Plaintiff^,  which  were  rejected  by  the  Court  and  excej^ 
tions  were  taken.'  The  verdict  and  judgment  beinr 
rendered  for  the  Defendants,  the  FiaintiflTs  have  brought 
the  cause  into  this  Court  by  writ  of  errdr,  and  the  case 
depends  on  the  correctness  of  th<^  several  opinions 
given  by  the  Circuit  Court. 
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tfiMA         Tlie  first  fipiuioti  of  the  Court  to  which  exception 

^U££]f  &  was  taken  was  Tor  the  rejection  of  part  of  tlie  deposi* 

CU1J.U     tion  of  Caleb  Clarke,  who  depuNed  to  a  fact  which  he 

v.        had  heard  his  mother  my  siic  had  frequently  jketi*d 

n£PBi7RN«  from  her  father^ 


The  second  exception  is  to  tlie  opinion  onmt-uling 
part  of  the  deposition  of  FiT^ders  Ryland,  whiob  stated 
w  hat  he  had  heard  Mary,  the  ancestor  of  tlic  Plaintiffs, 
say  respecting  her  own  place  of  birth  and  residence. 

Tlie  fifth  exception  is  substantially  the  same  with  the 
second.  The  question  is  somewhat  varied  in  form»  and 
the  testimony  given  by  iiie  Defendant  to  which  no  ex* 
ception  was  taken  is  recited,  and  the  hearsay  evidence 
is  tlien  offered  as  historical ;  but  the  Court  perceives 
no  difference  in  law  between  the  second  and  fifth  ex- 
ceptions. 

The  sixth  exception  is  taken  to  an  instruction  given 
by  the  Court  to  tlie  jury  on  the  motion  of  the  counsel 
for  the  Defendants.  The  Plaintiffs  had  read  the  de^io- 
sition  of  Richard  Disney,  who  deposed  that  he  had  heard 
a  great  deal  of  talk  about  Mary  Queen,  the  ancestor  of 
the  Plaintiffs,  and  has  heard  divers  persons  say  that 
Captain  Larkin  brought  her  into  this  country,  and  that 
she  had  a  great  many  fine  clothes,  and  that  old  SYilliain 
Chapman  took  her  on  shore  once,  and  that  no  body 
would  buy  her  for  some  time,  until  at  last  James  Ca- 
roll  bouglit  her. 

Whereupon  the  Defendant's  counsel  moved  the  Court 
to  instruct  the  jury  that  if  they  find  the  existence  of 
this  ri^[Hu*t  and  noise  was  not  stated  by  the  witness  from 
his  knowledge,  but  from  what  had  been  communicated 
lo  him  respecting  the  existence  of  suck  a  reiiort  and 
noise  many  ycai^s  after  her  importation,  without  its  ap- 
pearing 6y  whom  or  in  tvhat  manner  the  same  was  com- 
municated to  him»  then  the  evidence  is  incompetent  ta 
prove  either  the  existence  of'such  report  and  noise  or 
the  tmtli  of  it:  whicii  instruction  the  Court  gave. 

The  Plaintiffs  also  read  the  deposition  of  Thomas 
Warfield,  who  deposed  that  John  Jiams,  an  inspector  of 
tobacco,  tohl  him  that  Mary  the  ancestor  of  the  Plain- 
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t^ffs  was  free  and  ^as  brought  intp  this  country  by     mima 
Captain^ Larkin,  and  was  sold  for  seven  years.    The  quE£K& 
Court  instructed  the  jury  that  if  they  should  be  satisfi-     child 
ed  upo^i  the  evidence  that  these  declarations  of  John        v* 
Jifltms  were  not  derived,  from  his  own  knowledge^  but  HEPBuHir^ 

were  founded  on  heal*say  or  j*eport  communicated  to     

him  many  years  after  the  importation  and^  sale  of  the 
said  Mary>  without  its  appearing  by  whom  or  in  what 
manner  such  communication  was  made  to  him :  then  his 
said  declarations  are  not  competent  evidence  in  this 
eause.  To  these  instructions  tiie  counsel  for  the  Plain- 
tiffs excepted. 

These  several  opinions  of  the  Court  depend  on  one 
general  principle.  The  decision  of  which  determines 
diem  all.  It  is  this :  Tfuit  Hearsay  evidence  is  incompe-^ 
tent  to  establish  any  spedfic  fact,  \vliich  fact  is  in  its  na- 
ture susccptable  of  being  proved  by  witnesses  who 
speak  from  tlieir  own  knowledge. 

However  the  feelings  of  the  individual  may  be  inte- 
rested on  the  part  of  a  person  claiming  freedom,  the 
Court  cannot  perceive  any  legal  distinction  between  the 
assertion  of  this  and  of  any  other  right,  which  will 
Justify  the  applicatioii  of  a  rule  of  evidence  to  cases  of 
this  description  which  would  be  inapplicable  to  general 
cases  ill  which  a  right  to  property  may  bo  asserted. 
The  rule  then  which  the  Court  shall  establish  in  this 
cause  will  not,  in  its  application,  be  conrnied  to  cases  of 
this  particular  description,  but  will  be  extended  to 
others  where  rights  may  depend  on  facts  which  happen- 
ed many  years  pasl. 

It  was  very  justly  observed  by  a  great  judge  that 
"  ail  questions  upon  thcjMiIes  of  evidence  are  of  vast 
importance  to  all  orders  and  degree^  of  men :  our  lives, 
our  liberty,  and  our  property  are  all  concerned  in  the 
support  of  these  rules,  which  have  been  matured  by  the 
Wisdom  of  ages,  and  are  now  revered  from  their  anti- 
quity and  the  good  sense  in  which  they  arc  founded.'' 

One  of  these  rules  is,  that  "  hcirsay"  e\  Idencc  is  in 
its  own  nature  inadmissible.  That  tliis  species  of  testi- 
mony supposes  some  better  testimony  which  might  be 
adduced  in  the  particular  case,  is  not  the  sole  ground 


296  SUPREME  COURT  U.  8 

MIMA  of  its  exclusion.  Its  intrinsic  weakness^  its  incompe* 
q^UEEif  &  tencj  to  satisfy  the  mind  of  the  existence  of  the  factf 

CHILD  and  the  frauds  which  might  be  practiced  under  its  cover^ 
V  combine  to  support  the  rule  that  hearsay  evidence  is  to- 
WB^VKH  t^Iy  inadmissible. 

To  this  rule  there  are  some  exceptions  which  are 
said  to  be  as  old  as  the  rule  itself.  These  are  cases  of 
pedigree,  o(  prescription,  of  custom,  and  in  some  cases  of 
boumlary.  There  are  also  matters  of  general  and  pub- 
lic history  which  may  be  received  without  that  full 
proof  which  is  necessary  for  the  establishment  of  a  pri- 
vate fact. 

It  will  be  necessary  only  to  examine  (he  principles 
on  which  these  exceptions  are  founded  to  satisfy  the 
judgment  that  the  same  principles  wiU  not  justify  the 
admission  of  hearsay  evidence  to  prove  a  specific  fatt, 
because  the  eye  witnesses  to  that  fact  are  dead.  But  if 
otiier  cases  standing  on  similar  principles  should  arise^ 
it  may  well  be  doubted  whether  justice  and  the  general 
policy  of  the  law  would  warrant  the  creation  of  new  ex- 
ceptions. The  danger  of  admitting  hearsay  evidence 
is  sufficient  to  admonish  Courts  of  justice  against  light- 
ly yielding  to  the  introduction  of  fresh  exceptions  to  an 
old  and  well  established  rale:  the  value  of  which  vi felt 
and  acknowledged  by  a{l. 

If  the  circumstance  that  the  eye  witnesses  of  any  fact 
be  dead  should  justify  the  introduction  of  testimony  to 
establish  that  fact  from  hearsay,  no  man  could  feel  safe 
in  any  property,  a  claim  to  which  might  be  supported 
by  proof  so  easily  obtained. 

This  subject  was  very  ably  discussed  in  the  case  of 
the  king  against  the  inhabitants  of  ErisweU,  wliere  the 
question  related  to  the  fact  that  a  paui)er  had  gained  a 
lesidence,  a  fact  which  it  was  contemned  might  be 
proved  by  hearsay  evidence.  In  that  case  the  Court 
was  divided,  but  it  was  afterwards  determined  that  the 
evidence  was  inadmissible. 

This  Court  is  of  the  same  opinion. 

The  general  rule  comprehends  the  case,  and  the  case 
i«  not  within   any  exception  heretofprc  recognisced. 
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This  Court  is  not  inclined  to  extend  the  exceptions  fur-     MiltA 
tlier  than  they  have  already  been  carried*  quEsir  & 

cnixn 
There  are  other  exceptions  taken  which  appear  on        v. 
the  record^  but  were  not  much  i-elied  upon  in  argument  hbpburn« 

The  third  exception  is  to  the  qualification  of  one  of 
the  jurors.  He  was  called  as  a  talisman^  and  was 
stated  to  be  an  inhabitant  of  the  county  of  Alexandria — 
not  of  Washingtoq.  The  Court  {decided  that  he  was  a 
proper  juryman^  and  fie  was  sw^m.  After  his  being 
sworn  the  objection  was  made  by  the  Plaintiff's  counsel^ 
and  an  exception  was  taken  to  the  opinion  of  the  Court. 

Whatever  might  have  been  the  weight  of  this  excep- 
tion if  taken  in  time^  the  Court  cannot  sustain  it  now. 
The  exception  ought  to  have  been  piade  before  the  juror 
was  sworn. 

The  fourth  exception  also  applies  to  an  opinion  given 
by  the  Circuit  Court  respe(;ting  the  service  of  one  of 
the  persons  summoned  as  a  juror.  James  Reed,  when 
called*,  was  questioned,  and  appeared  to  have  formed 
and  expressed  no  opinion  on  the  particular  case;  but 
on  being  further  questioned,  he  avowed  his  detestation 
of  slavery  to  be  such  that  in  a  doubtful  case  he  would 
find  a  verdict  for  the  Pfaintiffs;  and  that  he  had  so  ex- 
pressed himself  with  regard  to  this  yery  cause.  He 
added^that  if  the  testimony  were  equal  he  should  cer* 
taijily  find  a  vei-dict  for  the  Plaintiffs.  The  Court  then 
instructed  the  tryers  that  he  did  not  stand  indifferent 
between  the  pai*ties.  To  this  insti^uction  an  exception 
M'as  taken. 

It  is  certainly  much  to  be  desired  that  jurors  should 
enter  upon  their  duties  with  minds  entirely  ft-ee  from 
every  prejudice.  Perhaps  on  general  and  public  ques*- 
tions  it  is  scarcely  possible  to  avoid  receiving  some  pre- 
possessions, and  where  a  private  right  depends  on  such 
H  question  the  difficulty  of  obtaining  Jurors  whose 
minds  are  entirely  uninfluenced  by  opinions  previously* 
formed  is  ar.doubtedly  considerable.  Yet  they  ought  to 
be  superior  to  every  exception,  they  ought  to  stand  per- 
fectly indifferent  between  the  pai'ties,  and  although  the 
bias  which  was  acknowledged  in  this  case,  might  not 
VOL.  VIL  39 
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AiiM.i  perhaps  kavo  been  so  stfong  as  to  render  it  positiFdy 
^UE£X  &  improper  to  allow  the  juror  to  be  sworn  on  the  juryt 

CUIJ4U     yet  it  w;as  desirable  to  submit  the  case  to  tliose  who  fdt 

V.        no  bias  either  way;  and  therefore  the  Court  exercised 

nEFBtRN.  a  sound  discretion  in  not  permitting  him  to  be  sworn. 

There  is  no  error  in  the  proceedings  of  the  Circait 
Courtf  and  the  judgment  is  affirmed. 

DuVALLf  J. 

The  principal  point  in  tliis  case  is  upon  the  admissi- 
bility of  hearsay  evidence.  The  Court  below  admitted 
hearsay  evidence  to  prove  the  freedom  of  the  ancestor 
from  whom  the  {letitioners  claim^  but  refused  to  admit 
heai'say  of  heai'say.  This  Court  has  decided  that  hear- 
say evidence  is  not  admissible  to  prove  that  the  ances- 
tor from  whom  they  claim  was  free.  From  this  opi- 
nion I  dissent. 

In  Maryland  the  law  has  been  for  many  years  settled 
tliat  on  a  petition  for  freedom  where  tlie  {petitioner 
claims,  from  an  ancestor  who  has  been  dead  for  a  great 
Icngtii  of  time,  the  issue  may  be  proved  by  hearsay  evi- 
dcnce,  if  the  fact  is  of  such  antiquity  that  living  testi- 
mony, cannot  be  procured.  Such  was  the  opinion  of 
the  judges  of  the  general  Cjourt  of  Maryland,  and  their 
decision  was  affirmed  by  the  unanimous  opinion '  of  the 
fudges  of  the  High  Court  of  Appeals  in  the  last  resort, 
sifter  full  arguilreiit  by  the  ablest  counsel  at  the  bar.  I 
think  the  decision  was  correct.  Hearsay  evidence  was 
admitted  upcm  tlie  same  principle,  upon  which  it  is  ad- 
mitted to  pi*ove  a  custom,  pedigree  and  the  boundaries 
of  land; — because  from  the  antiquity  of  the  transactions 
to  which  these  subjects  may  have  reference,  it  is  impos- 
sible to  produce  living  testimony*  To  exclude  hearsay 
in  such  case^,  would  le^ve  the  party  interested  without 
remedy.  It  was  decided  also  tliat  the  issue  could  not 
be  prejudiced  by  the  neglect  or  omission  of  the  ancestor. 
If  the  ancestor  neglected  to  claim  her  right,  the  i&sue 
could  not  be  bound  by  length  of  time,  it  being  a  natural 
inbei*cnt  right.  It  apiiears  to  me  that  the  reason  for  ad- 
mitting hearsay  evidence  upon  a  question  of  freedom 
is  much  stiH>ngcr  than^in  cases  of  pedigree  or  in  contro- 
versies relative  to  the  bouudaiies  of  land.    It  will  be 
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aniyersally  admitted  that  the  right  to  freedom  is  more     mima 
itiaportant  than  the  right  of  prqp^iy.  quEKH  k 

CHILD 

And  ])eople  of  color  from  their  helpless  condition        v. 
under  the  uncontrolled  authority  of  a  master,  are  entitled  hepbitbit. 
to   all  reasonable  protection.    A  decision  that  hear-  — — ^— 
say  evidence  in  such  cases  shall  not  be  admitted^  cuts  up  * 

by  the  roots  all  claims  of  the  kind,  and  puts  a  final  end 
to  them^  unless  the  claim  should  arise  from  a  fact  of 
recent  date^  and  such  a  case  Vill  seldom^  perhaps  nevern 
occur. 


THE  BANK  OF  COLUMBIA  1813. 

PATTERSON'S  Mm'r.  ''^        ''^'' 


Msent  JoHNsox^  J.  and  Todd^  J. 

ERROR  to  the  Circuit  Court  fot  the  district  of  Co-  Upon  aipc- 
lumbia»  in  an  action  of  indebitatm  assumpsitf  brought  exLutST^"*^ 
by  the  Defendant  in  error  against  the  president^  direc-  the^rt  ofth^ 
tors,  and  company  of  tlie  bank  of  Columbia,  in  their  J'g"***^  ^• 
r.oi^porate  capacity.  There  were  four  counts  only  in  the  nm^  ^ 
declaration.  lie    for    the 

price. 

1st  Indebitatus  assiunpsttf  for  mailers  properly  cliarge-  contlnS  u  not 
able  in  accmmt.  2d.  ItidebiUUusassumpsit^for  luork  and^^^^/">^  • 
labor  done.    3d.  Quantum  numit;    and   4th,  Insimnl^nt,    wUdl 

COniputaSSent.  mercly  recog^ 

IUZC9  Uie  debt. 

The  Defendant  pleaded  non  assumpsif,  and  a  tender,   mode  oTiuoer- 

taiiiing   its   a- 

On  the  trial  below,  the  Defendant  took  three  bills  of  Upo^  gene- 

exceptions.  "*    coant«i  H 

■^  «P«cial  agret*. 

roent executed 

The  1st  stilted,  that  the  Plaintiffrcad  in  evidence  a  seal-  f^y  .be  given 
ed  agreement,   dated  10th  December,    1807,  between  xhr'JISui 
Patterson  and  a  duly  authorized  committee  of  the  di-  of  •  pri«r,  in 
rectors  of  the  bank,  under  their  private  seals.    It  re-  Jjei^  Jtf^t 
cites,  that  a  difference  of  opinion  had  arisen  between  ha*  been^^x^ 
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SAHK  or  Fatteraon  aiid  the  committee  for  building  the  new  bkhk-^ 
ooi^uMBiA  ing-house,  as  to  certain  work  extra  of  an  agreement 
made  between  Patterson  and  the  8ai4  committee  in  18Mf 
and  thereto  annexed ;  tvhereupon  it  was  agreed^  that 
all  the  work  done  bj  Patterson  should  be  measured  and 
valued  bj  two  persons  therein  mentioned  according  to 
.  certain  rates,  called  in  Georgetown  old  prices,  and  the 
euted,    does  sum  certified  by  them  should  be  taJcen  by  both  parties^ 
^h^^S^^  in  their  settlement,  as  the  amount  thereof.    It  was  also 
ivbereverp    thereby  agreed,  that  the  gtU^houses,  respecting  which 
^^^  .,  there  had  been  no  specific  agreement,  should  be  mea- 
aetiDj;  wiUiin  sured  and  valued  by  the  same  persons  in  tite  same  man- 
th«  iooin;  of  ner.    The  agreement  of  1804  referred  to.  in,  i^nd  an-f 
parp^^Tto  "^^^  to  the  agreement  of  1807,  was  also  offered  in 
insUtutioD,  aH  eWBcncc  by  the  Plaintiff,  and  states,  that  Patterson  had 
SSl'T^S  agreed  with  the  committee  to  do  all  the  carpenter's  worit 
inUiariz^  m  required,  agreeably  to  the  plan  of  the  new  bank,  and 
gents  sre  ex-  statcs  particulaHy  the  manner  in  which  it  was  to  be 
STSiS'^r^don^;  and  that  "in  consideration  of  the  work  being 
nition;  sod  all  done"  as  stated,  the  committee  agreed  to  pay  Patterson 
Jw** tfilT^  ^'^^^  dollars  as  full  consideraUon  ;  and  that  if,  when 
isw,   and  au  thc  wprk  shouM  be  finished,  the  committee  should  be  of 
feircd'tit  th^  opinion  that  that  sum  was  too  much,  Patterson  agreed 
request  nSm  ^  b^ve  the  work  measured,  at  the  expense  of  the  bankj 
Implied  (hx^    by  two  persons  mutually   appointed,  who  should  take 
J^UmeiS^  ^®  ^  P^ce^  as  the  Blandai-d,  and  in  case  the  bill  of 
of  which  an     measurement  did  not  amount  to  the  sum  of  3,625  dot«- 
actioQ  Ucs.     |3pg^  Patterson  agreed  to  take  the  amount  of  measure- 
ment, for  full  satisfac^on.    The  Plaintiff  then  read  in 
evidence  a  paper  of  pai*ticulars  of  tlic  work,  certified 
by  the  persons  named  in  the  agreement  of  1807.    The 
Defendants  offered  in  evidence  the  plan  of  the  building, 
and  tiiat  it  was  built  principally  according  to  that  plan, 
and.  thc  agreement — and  th?.t  any  work  other  than  that 
stated  in  the  plan  and  agreement,/  was  to  be  charged  se- 
parately as  extra  work,  and  that  it  was  so  charged  by 
J*«ttcrson,  before  the  10th  of  December,  1807,  the  date 
t)f  the  2d  agi^ecment,  who  presented  thc  account  (so 
cHarged)  to  the  Defendants,  claiming  the  amount  of  the. 
same,  and  claiming  also  for  the  work  done  under  the 
agreement  of  1804,  the  sum  of  3,625  dollars,  and  prov- 
ed, that  while  the  work  was  going  on^  the  Defendants, 
paid  Patterson  silndry  large  sums  of  money  on  account 
Ihej'cof, 
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The  Court  was  thcrenpon  prayed  by  .the  Defendants  bakk  of 
to  instruct  the  jury^  that  (f  they  believed'  that  the  agree-  Columbia 
ment  of  1804  was  assented  to  by  Fattef  son  and  the  com- 
mittee as  binding  bett^een  thenif  and  that  the  work 
therein  contracted  for  was  done  by  Patterson,  and  tliat 
the  sum  of  3,626  dollars  therein  mentioned  was  claim- 
ed by  him  on  account  of  tlie  same,  then  the  Plaintiff - 
could  recover  for  no  such  work,  but  could  only  recover 
for  the  work  done,  earfra. of  the  said  agreemcn]t;  which 
instruction  the  Court  refused  to  give. 

It  was.  contended  by  the  Defendants  counsel.  Mor- 
sel &  KfiT,  that  in  that  refusal  the  Court  below  erred 
because, 

1.  Although  tliere  were  alterations  in  the  building, 
after  the  agreement  of  1804,  yet  Patterson  was  bound  by 
that  contract,  OBfar  as  it  could  be  traced — and  could  only 
i^over  for  the  extra  work  done  under  the  counts  of  this 
declaration,  which  were  all  general.  1.  Camyn  on  cdn- 
trads,  S60. — Peake*$  cases,  103. 

2.  Because  the  Plaintiff  was  allowed  to  recover  the 
value  of  certain  work  by  measure  and  value,  under  the 
general  counts;  when  he  had  contracted  to  do  the  said 
work  for  a  certain  stipulated  price.    Esd.  JVl  P.  138. 

The  second  bill  of  exceptions  states,  that  the  Defen- 
dants, upon  the  same  evidence,  prayed  the  Court  to  in- 
struct the  jury^  that  tlie  Plaintiff  was  not  entitled  to  re- 
cover under  any  of  the  counts;  whicJi  instruction ' the 
Court  refused  to  give,  but  declared  that  the  evidence 
was  competent 

In  this  refusal,  it  was  contended  that  tlie  Court  erred, 

because,  the  implied  promise  to  pay  for  the  extra  work 

'  was  merged  iH  the  agreement  of  1807,  and  tlicre  was  no 

count  on  that,  or  the  other  agreeuicnt  of  1804.    2.  T. 

R.  479.    Foster  V.  Menson. 

Tho  thirst  bffl  of  exceptions  states,  that  the  Defen- 
4ftntsprltyed  the  Court  to  instruct  the  jui7,upon  the  same 
evidence,  that  the  Plaintiff  could  not  recover,  unless  he 
should  prove  that  the  Defendants,  after  the  mcasure- 
tti€i9t and valuatiohy  esepresdjipromisedto  pay  the  amount 
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HANK  OF  thereof  to  the  Plaintiff— And  that  tfie  jury  coold  not 
COLUMBIA  from  the  evidence  offered,  presume  anj  such  promise* — 

V.        This  instruction  the  Court  also  refused. 
patter- 
son's         It  was  contended  that  the  Court  erred  in  this  refusal^ 
adm'r.    because  there  was  an  express  agreement  under  seal,  re- 

— -— lative  to  the  work — and  there  was  no  count  on  tliat 

agreement 

It  was  also  contended,  that  a  corporation  aggregate 
could  not  pi*omise  otherwise  than  under  its  seSl — ^and 
tlierefore  the  law  could  not  imply  a  promise. 

In  support  of  this  proposition,  the  following  cases  wei'e 
cited.  Bac.  M.  IS.  Til.  corporaHon.  4.  com.  Dig.  258. 
Tit  Ftxmchises.'-^Bro.  corparatibfif  pL  84. — ^1.  F>nf.47— • 
1.  8alk.  191.— 1.  BL  Cam.  pt.  %,^i.  BM.  Bep.  8^— 
3.  P.  Wim.  419,  Bzx  V.  Bigg. 

Jones  &  C.  Leb  Cofntra — cited  5.  Cramch^  61.  Be 
v(  'MIX  v.  Bk.  qfU.  8. — Dmig.  BSt6,  and  Kid.  on  Corpora- 
ti  ms  generally. 

As  to  the' form  oT  action,  viz.  assumpsU  and  not  coroe- 
nant  they  said  the  instruments  were  under  the  private 
seals  of  the  committee,  not  the  corporate  seal* — ^The  de- 
claration n^  not  show  whether  the  assumpsit  be  ex- 
press or  implied.  1.  CliiUy  on  pleadings  385,  nofe  H. 

Where  the  contract  is  executed  general  wdthitaJtHS 
a.9.wiitpstflies.  FUxgibbon  302. — Btd.  JV*.  P.  ±39,  Wea- 
ver V.  Burrows.  1.  WiL  117.  Jllcoimv.  JfeMrook,  Den^ 
nison^s  opiniaii.  4.  Bos.  ^  PuL  330. — 3.  Bos*  ^  PvL  582. 
6.  East.  564,  569. — 1.  Sanders,  t72, 276.  note  2. — Cowp. 
264,  289.  9.  East.  349.~1.  T.  JL  134.— .l^Uf  .  24.  JFat- 
son  V.  Downes. — 4.  Datt.  428. 

Stort  J.  delivered  tlie  opinion  of  the  Courts  as  fol- 
lows: 

Several  exceptions  have  been  taken  to  the  opinion  of 
the  Court  below*  which  will  be  considered  in  tiie  order 
in  which  the  objections  artobig  dnt  ot  them  have  been 
presented  to  US.  Wettre  sorry  to  dity  that  the  practice 
of  §ling  numerous  bills  of  excqrtions  is  rtty  faieonve- 
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jiient ;  for  all  fhe'points  of  ]aw  migbt  be  brought  before  bank  of 
the  Court  in  a  single  biU^  with  a  simplicity^  which  would  Columbia 
relieve  the  bar  and  the  bench  from  every  unnecessary        v. 
embarrassment-  fatter- 

son*^ 
As  the  argument  on  the  first  exception  has  proceeded    adm'b. 

upon  tiie  ground,  that  the  agreement  of  ISOIr  was  com 

pletely  executed  and  performed^  and  the  objection  re- 
lates only  to  a  supposed  mistake  in  the  form  of  the  de- 
claration^ it  will  at  present  be  considered  in  tiiis  view. 
And  we  take  it  to  be  incontrovertibly  settled,  that  inde- 
Mtatus  assumpsit  will  lie  to  recover  the  stipulated  price 
due  on  a  special  contract,  not  under  seal,  where  the  con- 
tract has  been  completely  executed ;  and  that  it  is  not 
in  such  case  necessary  to  declare  upon  the  siiecial 
agreements— Gfordoft  v,  Martirir^Fitxgibbon  303. — J^fus- 
son  V.  Price  ^  East  147. — Cook  v.  Minstone,  4.  Bos,  ^ 

Pfd.  351 Oarkev.  Gray,  6  East.  564,  569.    2.  Sand. 

850.  note  2. — ^In  the  case  before  the  Court,  we  have  no 
dottbt  that  inddntatus  assumpsit  was  a  proper  form  of 
action  to  recover,  as  well  for  the  work  done  under  the 
contract  of  1804,  as  for  the  extra  work.  It  may,  there- 
fore, safely  be  admitted  (as  is  contended  by*  the  Plaintift* 
in  error,)  that  where  there  is  a  special  agi*cement  for 
building  a  house,  and  some  alterations  or  additions  are 
made,^the  special  agreement  shall  uotwitlistanding  be 
considered  as  subsisting  so  far  as  it  can  be  ti*aced. 
Pepper  v.  Burland,  Peak^s  Sep.  103.  The  ili-st  excep- 
tion therefore,  wholly  fails. 

Under  tlie  second  exception,  the  Plaintiff  in  ciTor  has 
made  various  objections. 

1.  The.  first  is,  that  tliough  a  promise  would  be  im- 
plied  by  law,  for  tiie  extra  work  against  tlic  corpora- 
tion, yet  that  such  promise  was  extinguished,  by  ope- 
ration of  law,  by  the  provisions  of  the  sealed  contract  of 
1807.  It  is  undoubtedly  true,  that  a  security  under 
seal,  extinguishes  a  simple  contract  debt,  because  it  is 
of  a  higher  nature — Cro.  Car.  415.  Raym.  449.  2.  Jones 
168.  1.  Burr  9.—S.  Com.  Bi^.  tit.  Pleader  %.  0. 12.  But 
this  effect  never  has  been  attributed  to  a  ^^o/ed  instru- 
ment which  merely  recognizes  an  existing  debt*  and  pro> 
Tides  a  mode  to  ascertein  its  amount  an4  liquidation* 
At  most,  \ht  sealed  agreement  of  1807.  could  not  be 
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BANK  OF  construed  to  extend  beyond  tliis  import    In  no  i 
COLUMBIA  could  it  be  cttnsidered  as  a  higher  security  for  the  mo-< 
V.        ncy  originally  due.    This  objection  therefore  cannot 
i>ATT£R-  prevail,  even  supposing  that  the  agreement  were  the 
son's      deed  of  the  cor|K)ratLon. 


adm'r. 


-  2.  A  second  objection  is,  that  the  special  agreeolkent|if 
connected  with  the  certificates  of  admeasurement  wen 
inadmissible  evidence  under  tli^  general  counts^  and 
could  be  admissible  only  under  counts  framed  on  the 
s^iecial  agreements. 

To  tliis  objection  an  answer  has  ali^eady^  in  part» 
,been  given.  And  we  would  furtlier  observe  that  if  the 
agreements  connected  with  the  admeasurements^  were 
the  means  of  ascertaining  the  value  of  the  work,  the 
evidence  was  pertinent  under  every  count.  2.  Sound* 
129.  "iiote  2.  And  if  the  certificates  of  admeasurement 
wei*e  of  the  nature  of  an  awardf  they  wei*e.  clearly  ad- 
missible under  the  ingimul  computassetU  count  KUn.  v. 
Batsliore  i.  £sp.  Rep.  194. 

3.  Another  objection  is,  that  as  tlie  agreement  of  1807 
is  sealed,  and  is  connected,  by  reference  with  the  prior 
agreement,  they  are  id  be  construed  as  one^staUd  instru- 
ment, and  assumpsit  will  not  lie  upon  an  instrument  un- 
der seal. 

The  foundation  of  this  objection  utterly  fuls,  for  the 
agi'ecment  is  not  under  the  seal  of  the  Carporatiatif  but 
the  seals  of  tlie  committee  ;  and  if  it  were  otherwise,  it  is 
too  plain  for  ai*gument,  that  the  original  agreement  was 
not  extinguished,  but  referred  to*  as  a  subsisting  agree- 
ment, it  is  quite  impossible  to  contend  that  the  mere 
recital  of  a  prior,  in  a  later  agreement,  after  it  h^  been 
executed,  extinguishes  tlie  former. 

Two  otlier  objections  are  made  under  this  exception ; 
biit  as  they  are  answered  in  the  preceding  ohservationSf 
it  is  unnececsary  to  notice  them  farther. 

Under  the  third  exception,  the  only  objections  relied 
on,  are  in  principle  the  saime,  as  tiie^  objections  urged 
under  the  former  exceptions  and  they  admit  the  same 

answers^ 
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The  case  bas  thus  been  considered  all  along^  as  though  bahk  09 
the  contracts  were  made  between  the  PlaintiiTs  adminis-  coxumbiA 
trator  and  tlte  Corporai^JoUf  and  indeed  some  points  in        v. 
the  argument  have  proceeded  upon  tliis  ground.    It  is  paI^jbs- 
very  clear,  however,  that  neitlier  the  first  nor  second     ^son's 
agreements  wei*e  made  by  the  corporatioh,  but  by  the    ADii's. 
committee  in  thtir  own  names.     In  considei*ation  of  the  — — — *- 
work. being  done,  the  committee,  and  not  tlte  corpora- 
tion, personally  and  expressly  agi'oeto  pay  the  stipu- 
lated price.    A  question  has  therefove  occurred  how  far 
the  corporation  were  capable  of  contracting^  except  un- 
der their  corporate  seal ;  and  if  it  were. capable,  as  no 
special  agreement  is  found  in  the  case,  how  far  the  facts 
proved*  shew  an  express  or  an  implied  contract  on  tiic 
part  of  the  corporation. 

Antiently  it  seems  to  have  been  held,  that  corpora^ 
tions  could  not  do  any  thing  without  deed.  13.  H.  8» 
12.— 4.  H.  7,  6 7.  H.  7,  9. 

Afterwards  the  rule  sex^ms  to  have  been  relaxed,  and 
they  wera,  for  convenienafs  sake,  permitted  to  act  in  or* 
dinary  matters  without  deed ;  as  to  retain  a  servant, 
cook,  or  butler.  Plow.  91. 5. — 2  Sand.  305.  and  gradu- 
ally thif  relaxation  widened  to  embrace  other  objects. 
Sro.  Corp.  51 — 3.  Salk.  131.— 3.  Lev.  107.  Moore  512. 
At  length  it  seems  to  have  been  established  that  though 
they  could  not  contract  directly,  except  under  their 
corporate  seal,  yet  they  might  by  mere  vote  or  other 
corporate  act,  not  under  their  corporate  seal^  appoint 
an  agent,  whose  acts  and  contracts,  within  the  scope 
of  his  ai\thority,  would  be  binding  on  tiie  corporation. 
Rex  V.  Bigg,  3.  P.  ffnis.  M9 ;  and  Courts  of  equity,  in 
this  respect  seemiiig  to  follow  the  law,' have  decreed  a 
specific  performance  of  an  agreement  made  by  a  major 
part  of  a  corporation,  and  entered  in  the  corpo;*ation 
books,  although  not  under  the  corporate  seal,  1.  Fonb. 
805,  PhiL  ed.  note  Co. J — ^The  sole  ground  upon  which 
such  an  agreement  can  be  inforccd,  must  be  the  capacity 
of  the  corporation,  to  make  an  unsealed  contract. 

As  it  is  conceded,  in  the  present  case,  that  the  com^ 

mittee  were  fully  authorized  to  make  agreements,  there 

coutd  then  be  no  doubt,  that  a  contract  made  by  them  in 

fee  name  of  the  Corporation ,  and  not  in  their  own  namest 

VOli.  VII.  4,0 
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BAUK  OF  would  have  been  binding  on  the  corporation.    As,  how- 

COLVMBIA  ever,  the  committee  did  not  so  contract^  if  the  princii>les 

V.        of  law  Oil  this  subject  stopped  here,  there  would  be  no 

PiTTBB-  remedy  for  the  Plaintiff;  except  against  the  committee. 

adm'b.        The  technical  doctrine,  that  a  corporation  could  not 

contract,  except  upder  its  seal,  or,  in  other  words, 

could  not  make  a  provmet  if  it  ever  had  been  fully  set- 
tled, must  have  been  productive  of  great  mischiefs.  In- 
deed as  soon  as  the  doctrine  was  established  that  its  re- 
gularly appointed  agent  could  contract  in  their  name 
without  seal,  it  was  impossible  to  support  it;  for  otlier- 
wise  tlic  party  who  trusted  such  contract  would  be 
without  remedy  against  the  corporation.  Accordingly 
it  would  seem  to  be  a  sound  rule  of  law,  that  wherever 
a  corporation  is  acting  within  the  scope  of  the  legiti- 
mate pur|)oses  of  its  institution,  all  parol  contracts  made 
by  its  authorized  agents,  are  express  pcomises  of  the 
corporation ;  and  all  duties  imposed  on  tliem  by  law, 
and  all  benefits  conferred  at  their  request,  raise  imfUed 
promises,  for  the  enforcement  of  which^  an  action  may 
well  lie.  And  it  seems  to  the  Court,  that  adjudged 
cases  fdlly  support  the  i)osition.  Bank  of  England  v. 
Mffatf  S.Sro.  Ch.  Rep.  262.— Rex.  v.  Bank  of  England 
Doug.  624,  and  note  ibidem. — Qray  v.  Portland  Bank,  S. 
Mass.  Rep.  S6^.—lForcester  Tum^ke  Corporation  v.  Wil- 
lard,  5i  Mass.  Rep.  80. — QUmore  v.  Fope,  5.  Mass.  Rep. 
^9i. ^--Jndover  ^  Mcdford  Turnpike  Corporation  v.  Gould, 
0.  Mass.  Rep.  40. 

In  the  cas*e  bcJSorie  the  Court,  tliese  principles  assume 
^  peculiar  importance^  The  act  incorporating  the  Bank 
of  Columbia,  C^t  of  Mai^fland,  1793,  ch.  SO, J  contains 
no  express  provision  authoriznig  the  corporation  to 
make  contracts.  And  it  follows,  that  upon  principles ' 
of  the  common  law,  it  might  contract  under  its  coi-po- 
rate  seal.  No  power  is  directly  given  to  issue  note» 
not  under  seal. ,  The  corporation  is  made  capable  to 
have,  purchase,  receive,  enjoy  and  retain^  lands,  tene- 
uientH,  bereditaqients,  goods,  chattels  and  effects,  of 
what  kind,  natuiv,  or  quality,  soever,  and  the  same  to 
sell,  grant,  demise,  alien,  or  dispose  of— and  the  board 
of  dii-ectors  aro  authorized  to  determine  the  manner  of 
doing  business,  and  the  rules  and  forms  to  be  pursued; 
to  appoint  and  pay  the  various  officers,  and  dispose  of 
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the  money  or  credit  of  the  bank,  in  the  common  course  bank  of 
«)f  bankingy  for  the  interest  and  benefit  of  the  proprie-  coxumbia 
tors.    Unle«»9  therefore,  a  corporation,  not  cxpivssly        v. 
authorized,  may  make  a  promise,  it  might  be  a  serious  fatteb- 
question,  how  far  the  bank  notes  of  this  bank  were  le-      son^s 
gaily  binding  upon  the  corporation,  and  bow  far  a  dc-    adA'b. 
positor  in  the  bank  could  possess  a  legal  remedy  for  his  .i.-..-...-. 
property  con6()[ed  to  the  good  faitli  of  tlie  corporation. 
In  respect  to  insurance  companies  jilso,  it  .would  be  a 
difficult  question  to  decide,  whetlicr  the  law  would  ena> 
ble  a  party  to  recover  back  a  premium,  the  considera- 
tion of  which  had  totally  failed.  Public  policy  therefore, 
as  well  as  law,  in  the  judgment  of  the  Court,  fully  justi> 
lies  the  doctrine  which  we  have  endeavored  to  establish. 
Indeed  the  opi)osite  doctrine,  if  it  were  yielded  to,  is  so 
purely  technicsil,  that  it  conld  answer  no  salutary  pur- 

80se,  and  would  almost  universally  contravene  the  pub- 
c  convenience.  Where  authorities  do  not  irresistibly 
require  an  acquiescence  in  such  technical  niceties,  the 
Court  feel  no  disposition  to  extend  their  influence. 

Let  uanow  consider  what  is  the  evidence  in  this  case, 
from  which  the  jury  might  legally  infer  an  express,  or 
an  implied  promise  of  the  corporation.  The  contracts 
were  for  the  exclusive  use  and  benefit  of  tlie  corpora- 
tion, and  made  by  their  agents  for  purposes  autliorized 
by  their  charter.  The  corporation  proceed,  on  the 
faitlx  of  those  contracts,  to  pay  money  from  time  to  time 
to  the  PlaintiflT^s  intestate.  Although,  then,  an  action 
might  have  laid  against  the  committee  personally,  upon 
their  expre&s  contract,  yet  as  the  whole  benefit  resulted 
to  the  corporation*  it  seems  to  the  Courtv  that  from 
this  evidence  the  jury  might  legally  infer  that  the  cor- 
poration had  adopted  the  contracts  of  the  committee, 
and  had  voted  to  pay  the  wliole  sum  whicli  should  be- 
come due  under  the  contracts,  and  that  the  Plaintiff's 
intestate,  had  accepted  their  engagement.  As  to  the 
extra  work,  respecting  which  there  was  no  specific 
agreement,  the  evidence  was  yet  more  sti*ong  to  bind 
the  corporation. 

In  eyery  way  of  considering  the  case,  it  appcai*s  to 
the  Court,  that  there  was  no  error  in  tlic  Court  brlow, 
and  that  the  judgment  ought  to  be  affirmed. 
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18i».         CLARK'S  EXECUTORS  v.  CARRINOTON. 


M         6tk 

Ab8ewlL..JouNsoVf  J.  and  Todd,  J. 

In  a  MM  of  ERROR  to  the  Circuit  Court  for  the  district  of 

wwr^  and  Rhode- Islandy  in  an  action  of  assumpsitp  Brought  by 
bdemutr,  a  Cart'ington  against  Clark,  in  his  life  time,  andprosecu- 
^£[^^^jj^..  ted  against  his  executors,,  after  his  decease,  to  recover 
«m  to  be  in-  froHi  tlicin^re  ninths  of  the  amount  of  a  judgment  rc- 
uSiySumid  Covered  by  Smith  andCo.of  Hamburgh,  against  Car- 
etpeciiiiy  if  '  rington  upon  a  claim  against  him  jointly  with  Greene 
£SM*to  Ac'  ^  Barker,  and  J.  C.  Niglitingale  ^  Carrington  hav- 
S!^tor,  te  ing  paid  tJic  whoU. 

IMlmltaiblfe  evt- 

^^^'him*^  The  dcrlaralion  contained  the  usual  money  counts^ 
^eootract  of  and  several  counts  upon  a  special  undertaking  by  Clark 
■wtetonity.^^^^  to  comply  witfi  thft  Contract  between  Gi'eene  and  Bar- 
upMr^vliig  ker  and  Can'ington,  which  contract  was  averred  to  be 
•J  Mugnmcnt  to  pay  all  debts  contracted  i)y  Carrington  with  Smith 
pEvpertr  »  ^"^  ^^*  ^"  account  of  the  ownera  of  the  ship  JUngail, 
•eeuriiy  for  a  ju  the  proportion  in  which  they  are  interested  therein ; 
JJ^,y^{;^3J^°  the  owners  being  Greene  and  Barker  for  five  ninths. 
tbeeontraetofJ.  C.  Nightingale  for  two  and  an  half  ninths,  and  Car- 
Stfi^ir^iSnt  ri"gt^n  fo^  <>M^  and  an  half  nintlis ;  Clark  having  re- 
owner  ofThc  ceivcd  from  Greene  and  Barker,  who  had  become  insol* 
Pj»p«rt7».w  vent,  an  assignment  of  their  share  in- the  ship  and  ear- 
that  e<»tract's^^  *"^  Carrington  having  paid  over  to  Clark,  five 
aitKough  it  ex-  ninths  of  the  proceeds  thereof. 

•eodinamoimt 

th«  thare  of  A  bill  of  excfjptions  was  taken  to  the  opinion  of  the 
tom^eroUo  ^^^^  below,  and  to  the  admission  in  e\idonce  of  a  let- 
Wm.  ^  ^  ter^from  Clark  to  Smith  and  Co.  of  the  sdth  of  June, 
1800 — and  of  a  letter  from  Greene  and  Barker,  to 
Smith  and  Co.  of  the  12th  of  July,  1800— and  of  the 
writ,  pi'oceedings  a^d  jud^ent,  in  the  suit^  of  Smith 
and  Co.  against  Greene  and  Barker,  J.  C.  Nightin^e 
and  Cai'rington. 

The  .letter  of  30th  June,  1600,  from  Clark  to  Smith 
and; Co. says,  "This  will  be  handed  to  jrou  by  Mr.  Ed- 
« ward  Carrington,  who  goes  supercargo  of  the  ship 
«'  JtUgail,  of  which  he  is  a  part  owner  in  company  with 
'« Messrs.  Greene  and  Barker  and  John  C.  Ni^tiiigale. 
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«<Tbey  have  conclnded  to  send  their  ship  on  freight  to  clabIl's 
€4  jour  city^  where  having  no  correspondent,  I  do  myself    ex'rs. 
«<  the  pleasure  of  recpmniendiiig  them  to  your  notice.        v. 
<«Mr.  Carrington  proposes  continuing  in  the  ship,  and  cabriko- 
^  it  is  pt%bahle  will  require  your  advice  and  assistance      tok. 
<<  in  the  voyage  which  he  intends  carrying  idto  execn-  — ^.— ^-« 
<<tion.    I  have  ever  found  titese  gentlemen  persons  of 
<f  strict  integrity,  and  1  doubt  not  will  punctually  fulfil 
<«  any  engagements  they  may  enter  into  with  you." 

The  letter  of  the  12th  of  July,  1800,  from  Greene  and 
Barker  to  Smith  and  Co.  is  as  follows: 

tfjytw  Fork,  12th  July,  1800. 

«  Messrs.  George  ^mith  and  Co. 

'<  Gentlemen — By  the  recommendation  of  our  mutual 
<<  friend,  Mr.  John  Inncs  Clark,  of  Providence,  we  are 
<<  induced  to  make  an  acquaintance  with  your  house, 
^<  and  we  have  accordingly  recommended  Mr.  Edward 
««  Carrjngton,  supercargo  of  the  ship  Abigail,  (of  which 
^^  he,  together  with  Mr.  John  C.  Nightingale  and  our* 
^^  selves  are  owners)  to  call  on  you  for  the  necessary 
"aid  h)B  may  require  .while  in  your  city.  We  have 
<'  o])ened  our  plans  of  a  voyage  for  the  Abigail  to  your 
"Mr.  Adamson.  v/hich  he  doubts  not  you  will  readily 
"coincide  with,  and  render  Mr.  Carrington  the  neces- 
<^  sary  aid  he  may  require.  We  shall  consider  oui^- 
**  selves  responsible  for  all  contracts  which  Mr*  Car- 
^*  rington  may  make  in  the  business  of  this  ship,  and  an* 
"  ticipate  the  pleasure  of  your  being  well  satisfied  with 
<<  his  strict  fulfilment  of  them.  We  have  handed  your 
"  Mr.  Adamson  bills  of  lading  for  a  parcel  of  dye-wood, 
<'  shipped  in  the  Abigail  with  an  order  to  get  one  thou- 
"  sand  pounds  sterling  insured  on  her  cargo^and  freight, 
"  and  shall  draw  on  you  in  consequence  for  seven  hun- 
"  dred  and  fifty  pounds  sterling. 

"  We  are,  your  most  obedient  servants, 
"  GREENE  &  BARKER. 

<^  Please  effect  the  ab.ove  insurance,  ifnot  already  done. 

«WM.  ADAMSON.'* 
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gxark's       The  record  of  the  proceedings  in  the  flnit  of  S^iifh 

bx'rs.     and  Co.  v.  Carrington  and  others,  was  objectfed  to  be- 

v»        cause  Clark  was  not  a  party  to  it.    But  it  was  proved 

CABBING-  that  Clark  had  a  power  of  attorney  from  Carrington, 

TON.      who  was  in  Canton,  and  conducted  the  defence  of  that 

— ^ suit  in  his  behalf. 

The  evidence  principally  relied  on  by  the  Plaintiff  in 
support  of  his  action  was  a  letter  from  Clark  to  him  of 
tjie  16th  of  March,  1801,  written  at  Providence.  That 
part  ,of  the  letter  which  relates  to  the  'bjcct  is  as 
follows : 

*«Mr.  Edward  Carrington, 

<<  DSfeAB  SIB, 

«  Since  your  departure  from  hence,  our  friends  Messrs. 

<•  Greene  &  Barker, have  been  so  unfortunate  as  to  reduce 

«them  to  the  necessity  of  compromising  with  their  ci:^- 

« tors.  In  order  to  secure  me  for  the  indorsements  I  have 

«  made  in  their  behalf,  they  have  conveyed  to  me  two 

« thh-ds  of  Uie  ship  Abigail,  with  her  appurtenances 

"also  five  sixths  of  two  thirds  of  the  cargo.     Situated 

«as  this  business  is,  1  have  to  recommend  your  mak- 

"  ing  the  utmost  dispatch  in  your  sales  and  proceeding 

»<  immediately  for  this  place,  with  such  articles  as  you 

"shall  receive  in  return  for  the  sales  of  your  outward 

"cargo,  submitting  the  articles  entirely  to  your  judg- 

«  ment ;  but  I  recommend  that  you  leave  no  part  of  the 

"property  behind  you,  if  it  can  iiossibly  be  avoided. 

"With  respect  to  tlie  ship,  notwithstanding  1  have  ^ 

"bill  of  sale  from  Greene  and  Barker  of  two  thirds>  I 

"Shall  view  you  (if  you  retuni  here  with  her)  as  the 

"owner  of  sucli  proportion   as  agreed  upon  between 

«  you  and  them,  and  I  give  you  my  word  Uiat  you  shall 

"  receive  fronr  me  ev^ry  aid  and  support  in  scttimg  the 

"businc83  to  mutual  satisfaction,  that  is  in  my  power. 

</Mr.  John  Corlis,  who  has  undertaken  to  conduct  the 

-  business  for  Mr.  John  C.  Nigiitingale,  writes  you  by 

*<  this  opportunity,  and  viU  assure  you  in  Ins  behalt  ot 

"  (Uic-sixth  of  one-tiiiru  from  him— that  is  to  say,  to 

"  make  you  an  owner  in  the  whole  ship  Abigail  and 

"appurtenances  of  one  complete  sixth,  and  the  same 

"proportion  in  the  cargo,  and  Greene  and  Barker's 

"  contract  with  you,  shaU  in  every  respect  be  fully  com^ 
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<<  plied  withy  the  same  as  it  would  have  been  done  with  ci^ark's 
<'  thenif  had  they  continued  ownera'^  ex'&s. 

The  answer  of  Carruigton  to  this  letter  was  as  follows ;  cabring- 

TON. 

t<  Savanna,  April  22d,  1801.     — — 

«' John  Innes  Clark,  Esq. 

''SIR, 

('  Triplicate  your  letter  of  16tl^  of  March,  was  handed 
me  tliis  day,  original  and  duplicate  having  no\  appear- 
ed. Your  letter  gives  roe  the  first  advice  of  our  friends 
Messrs.  Greene  and  Barkers  misfortunes  by  the  fire, 
and  am  very  sorry  that  they  have  been  obliged  to  dis- 
pose of  the  Abigail  and  her  cargo  under  their  pre3ent^ 
situation  of  a  bottomry  V>  Messrs.  Geo.  Smith  and 
Co.  at  Hamburg.  But  I  presume  and  doubt  not  Messrs. 
Greene  and  Barker  have  acquainted  you  with  the  exact 
situation  of  them,  and  have  only  disposed  to  you  of  tliat 
part  of  the  ship  and  cargo  that  may  remain  after  the 
bottomry  bond  is  settled  and  discharged. 

<'  In  consequence  of  the  capture  and  detention  of  pai*c 
of  tlie  cai^o  and  bad  condition  of  the  ship,  I  have  been 
unable  to  return  direct  to  Hamburg,  and  obliged  t^ 
make  up  a  voyage  for  Providence,  and  have  advised 
Messrs.  Greene  and  Barker  with  particulars  and  desii*ed 
them  to  cause  insurance  to  be  made  thereon.  1  shall 
leave  here  this  day  and  join  the  ship  and  hope  to  be  at 
sesr  in  a  day  or  two;  Should  the  voyage  meet  no  other 
fui*ther  disappointment,  I  flatter  myself  that  after  set- 
tling the  accounts  of  the  adventure,  it  w  ill  turn  to  some 
advantage  and  leave  a  considerable  balance  due  Messrs. 
G.  and  B.  and  beg  to  assure  you  that  every  thing  that 
is  consistent  and  within  my  duty  in  this  business  I  shall 
give  the  strictest  attention  and  consult  you  therein. 

I  am,  with  esteem  and  respect. 

Your  obedient  servant, 
EDW.  CARRINGTON.'' 

Carrington,  while  at  Hamburg  in  order  to  procpre 
a  cargo  for  the  ship,  had  obtained  credit  with  Smith 
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GUkBX's  and  Co.  to  a  large  amount  upon  the  hypotbeclition  of 

BX*&8»     the  ship  by  a  bottomry  bond^  and  apon  agreeing  to  re- 

V.        turn  to  Hamburg  with  a  cargo  ^  for  which  purpose  he 

CABmif  G-  engaged  Smith  and  Co.  to  procure  insurance  to  be  made 

Toir.      in  a  large  sum  upon  his  return  voyage;    The  premium 

— .^—  on  this  insurance  constituted  a  considerable  jiart  of  the 

debt  due  to  Smith  and  Co.  upon  which  they  recovered 
judgment  against  Carrington  a^  before  stated. ;  One  of 
the  grounds  of  defence  taken  by  Clark's  executors,  was 
that  Carrington  had  neglected  to  givefj^otice  to  Smith 
and  Co.  of  the  dereliction  of  the.retuni  voyage  in  due 
time  to  save  that  premium  of  insurance^  and  therefore 
he  alone  ought  to  suffer  by  it  The  Judge,  in  the  Court 
belowy  in  charging  the  jury,  ^as  the  manner  is  in  Rhode- 
Island,)  said  <<  Great  blame  is  attempted  to  be  thrown 
^<  on  Mr.  Carrington  for  not  giving  notice  to  George 
'<  Smith  and  Co.  that  lie  had  changed  his  voryage  so  as 
'<  to  prevent  the  insurance  being  made  from  Havanna 
<'to  Hamburg;  and  the  Defendants  say  that  for  his 
^*  negl^t  in  not  giving  such  timely  notice,  he  ought 
<<  alone  to  pay  the  whole  of  that  premium — of  this  you 
<<  win  ju^t.*^  The  judge  also  said,  « I  conceive  the 
''case  to  be  clear,  that  as  Greene  and  Barker  ilprere  in- 
'« tereated'five  nintlis  in  the  voyage,  they  were  bound  to 
'<  indemnify  Mr.  Carrington  in  the  same  proportion  for 
^f  the  damage  he  should  sustain  by  the  contract  vrith 
"George  Smith  and  Co."  And  again  he  says,  ««If 
"  Mr.  Clark  received  from  Mr.  Carrington  more  than 
''five  ninths  of  the  surplus  after  paying  the  company's 
<'  debts,  and  .Mr.  Carrington  has  since  been  obliged  to 
« pay  those  debts,  Mr.  Clark  is  bound  to  refund  his 
«  proportion." 

Tlie  Judge  finally  concludes  his  charge  in  thismanner^ 

"  Having  gone  through  the  case  at  gre^t  length^nd 
"  conceiving  it  on  the  whole  to  rest  principally  on  ques- 
"  tions  of  law,  I  will  give  you  my  opinion  explicitly  up- 
"on  them,  so  that  if  your  va-dict  should  be  against  the 
'«  Defendants,  they  may  have  an  oi*portunity  to  bring 
"  the  cause  before  the  Supreme  Court. 

"T  conceive  that  Mr.  Clark's  letter  bearing  date 
"March  i6, 1801,  at  Providence,  and  directed  to  Mr. 
"  Carrington,  at  Havanna^  and  received  by  him  ftStA  of 
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'^  Apiilf  iSOly  taken  in  c&nnedwn  wUb  tlie  other  evidence  cxaiul's 

<«  in  the  casef  ought  to  be  condsidered  as  a  letter  of  guar-  bx'bs. 

tf  antyy  and  binding  Mr,  Clark  to  pay  five  ninth  parts  v. 
^f  of  the  debt  due  to  George  Smith  and  Co*  as  asceiftain-  cabbing- 

<<edby  the  judgment  in  their  favor  against  Mr.  Car-  Toir. 

**  rSngton.  ■   — 


**  I  am  also  of  opinion  that  Mr*  Clark  having  receiv- 
<<ed  of  Mr.  Carrington,  a  large  sum  of  moneys  undfe^r 
«<  and  by  virtue  of  the  assignment,  from  Greene  and 
<«  Barker,  of  their  interest  in  the  ship  Abigail  and  car- 
^^go,  was  bound,  under  tlie  circumstances  ^  this  case,  as 
**  made  oiU  and  established  by  ike  evidence,  to  I'efund  the 
<'  same  or  so  much  thereof,  as  would  amount  to  five 
<<  ninth  parts  of  the  debt  due  to  George  Smith  and  Co* 
<<  What  sum  Mr.  Clark  received,  is  a  question^of  fact 
*'  proper  for  you  to  decide." 

The  verdict  and  judgmient  being  against  the  Defen- 
dants, they  sued  out  their  writ  of  error. 

C.  Lee,  for  Plaintiffs  in  error. 

The  bill  of  exceptions  is^ 

1.  To  the  admission  of  improper  evidence,  and 

2.  To  the  judge's  opinion  as  to  the  effect  of  that  evi- 
dence. 

1.  As  to  the  admission  of  improper  evidence.  The 
letter  of  the  50th  of  June  was  irrelevant  and  could  have 
no  effect  upon  the  present  case.  The  letter  of  l^h  of 
July,  1800,  from  Greene  and  Barker  to  George  Smith  & 
Co.  was  improper  evidence  in  tlic  case,  because  it  was 
between  other  parties.  Clark  had  no  knowledge  of 
such  a  letter  when  he  agreed  to  comply  with  the  con- 
tract of  Greene  and  Barker  with  Carrington.  The  re- 
cord of  proceedings  in  the  case  of  Smith  and  others  t. 
Carrington  was  inadmissible  because  Clark  was  not 
party  or  privy  to  that  cause. 

2.  As  to  the  oyiinion  of  the  judge  upon  the  eff*ect  of 
the  evidence. 
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The  letter  of  16th  of  March,  1801,  did  not  bini! 
Clark  to  pay  any  money  tO'  George  Smith  &  Co.  It 
was  intended  only  to  bind  Clark  to  permit  Carrington 
to  have  one  .sixth  of  the  ship  and  cargo  acconling  to 
the  contract  between  him  and  Greene  and  Barker.  Tiic 
en.s;agcment  of  Clark  was  also  upon  a  condition  pre- 
cedent, viz.  tliat  Carrington  should  return  with  the 
ship  to  Providence :  which  condition  he  never  perform- 
ed. It  was  very  imiiortant  to  Clark  to  get  possession 
of  the  ship,  and  he  therefore  annexed  the  condition  to 
his  promise,  that  the  ship  should  be  brought  to  his 
]dace  of  residence.  There  i^  no  evidence  that  Clark 
knew  of  any  other  contract  between  Greene  and  Barker 
and  Carrington  than  the  agreement  that  he  should  have 
one  sixth  of  the  shifH  The  judge  oujyfht  not  to  have  left 
it  to  the  jury  to  decide  whether  the  conduct  of  Carring- 
ton, in  not  bringing  the  vessel  to  Providence,  was  satis- 
factory td  Clai'k,  as  a  compliance  with  the  condition  ot 
his  promise ;  but  ought  to  have  told  the  jury  that  the 
condition  had  not  been  performed,  and  thei-efore  Clark 
was  not  bound  by  his  promise. 

The  judge  also  erred  in  directing  the  jury  that  the 
letter  of  the  16th  of  March  ought  to  be  considered  as  a 
letter  of  guarranty,  and  binding  Clark  to  pay  five  ninth 
parts  of  the  judgment  ivcovered  by  Smith  Ac  Co.  r. 
Carriii^on.  That  judgment  may  include  items  for 
which  Greene  and  Barker  wci*e  not  liable  to  reimburse 
Carrington.  He  eri-ed  also  in  directing  the  jury  that 
the  special  counts  were  supported  by  the  evidence,  and 
that  the  Plaintiff  might,  ujKm  the  money  counts  recover 
less  tlian  tlic  proportion  of  the  judgment  of  Smith  &  Co. 

Carrington  had  no  equitable,  claim  on  Clark.  Clark 
was  not  liable  at  all  unless  he  was  bound  by  thp  letter 
of  16th  Marcii.  As  to  the  premium  of  insurance  upon 
the  rettirn  voyage  from  Havanna  to  Hamburg,  which 
constituted  a  gix^at  part  of  the  claim  of  Smith  &  Co. 
against  Carrington  upon  which  their  judgment  was 
founded,  it  was  an  exi)ensc  which  arose  solely  from  the 
nt\i^lcct  of  Carrington  to  give  due  notice  to  Smith  &  Co. 
of  his  t^elinqiiishment  of  the  return  voyage,  and  there- 
fore Carrington  could  not  have  recovered  any  part  of 
it  fnun  Greene. and  Bai*ker;  and  the  judge  ought  to 
have  instructed.the  jury  accordingly. 
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Clai'k  was  a  creditor  of  Greene  and  Barker,  and  liad   clark'b 
as  much  equity  as  any  otiier  creditor.    He  took  tile  bill     ex'bs* 
uf  sale  without  notice  of  any  prior  equity.     Clark,  by        v. 
accepting  tho  bill  of  sale,  could  not  be  considered  as  a  cabuing- 
partner,  nor  liabU  for  any  transactions  prior  to  his  in-      tox. 
terestinthe  ship  and  cargo.    If  Gi^eene  and  Barker — r-^ — 
liad  never  paid  for  tlie  ship  and  had  become  insolvent, 
Clai'k  could  not  have  been  held  liablei  to  the.  vendor. 
'Hiere  was  no  lien  on  the  vessel  or  cargo.   An  assignee 
is  not  a  partner.    There  is  no  partnership  w  it^out  an 
agreement.    1  //.  ifi.  37,  48.     TFatson  on  Fart  21,  67. 
3  Bos.  and  Ptd.  288,  Parker  v.  Parker.    %H9,  Cliajrinm 
V.  Cross. 

Stockton,  contra. 

Ujion  every  principle  of  law  and  Justice  this  judg* 
ment  ought  to  be  affirmed.  The  suit  was  by  .one 
joint  owner  to  recover  of  another  joint  owner  a  pro- 
portion z  of  a  joint  debt  recovered  against  th^  Plain- 
tiff. The  verdict  of  the  jury  has  settled  all  the  ques- 
tions of  fact.  There  is  no  error  ^in  Hie  form  of  the 
charge  given  by  the  judge  to  the  jury. 

1.  As  to  the  points  of  law  aiising  in  the  case.  The 
charge  given  by  the  judge  to  the  jury  regards, two  sub- 
jects :  1.  That  the  letter  of  the  16th  of  March  was,  in 
connexion  with  the  other  evidence,  a  guarranty  for  five 
ninths  of  the  debt  due  to  Smith  k  Co.  And,  2.  That 
Clark,  having  received  upon  his  five  ninths  of  the  ship 
and  cargo,  more  than  his  proportion,  ought  to  refund. 

1.  As  to  the  letter  of  16th  of  Marcli.  It  clearly 
binds  Clark  to  do,  in  regard  to  tliat  ship  and  cargo, 
and  to  the  adventui'e,  whatever  Gi'cene  and  Barker 
would  have  been  bound  to  perform  had  they  continued 
owners.  There  cannot  be  a  doubt  that  Greene  and 
Barker,  as.  joint  owners  with  Carrlngton,  would  have 
been  bound  to  reimburse  to  Carrington  five  ninths  of 
the  debt  due  to  Smith  &  Co.  which  Carrington  had 
been  compelled  to.  pay.  It  is  clear  also  that  Clark  un- 
derstood his  liability  as  going  to  that  extent.  This  is 
to  be  inferred  from  his  silence  as  to  the  letter  of  the  22d 
of  April,  1801,  which  Carrington  wrote  to  him  in  reply 
to  his  of  the  16tli  of  March;  from  the  sanction  which 
Clark  gave  to  the  subsequent  voyage  to  I^ndon  by  his 
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clabk's   letter  of  i5th  of  May,  1802;  from  his  having  charged 

ex'r^.     himself  in  account  with  five  ninths  of  the  out-fit  for  that 

V.        voyage ;  from  his  having  joined  in  another  adventure 

CARRiKG'  as  to  part  of  the  cargti  left  at  Guadalope;  from  his  let^ 

Toif       ter  of  the  9th  of  July,  1801;  from  his  having  conducted 

the  defence  olf  the  suit  of  Smith  &;  Co.  agi^inst  Carring- 

ton;  fi-om  his  affidavit  made  to  obtain  a  continuance  pf 
that  suit;  and  finally,  by  agreeing  to  refer  this  cause 
to  arbitrators  to  ascertain  the  amount  for  which  the 
judgment  should  be  rendered,  thereby  admitting  a  good 
cause  of  action  against  him. 

If  all  the  part  ownei*s  are  not  named  in  a  suit,  and  if 
those  who  are  named  do  not  plead  that  fact  in  abate- 
ment, and  judgement  be  obtained  against  them,  tbey 
may  compel  the  others  to  contiibuto.  MboU  71,  $  13, 
Jirst  London  edition,  2  Bos.  and  Ptd,  268, 270.  1  East  30. 

But.  Clark  was  liable  as  a  joint  ownevf  independent 
of  the  express  undertaking  contained  in  his  letter  of  the 
16th  of  March.  And  even  if  he  is  to  be  considered  as 
the  mere  assignee  of  Greene  and  Barker,  he  must  stand 
in  their  place  and  take  their  interest  cum  onere.  No 
person  claiming  under  a  partner,  or  joint  owner,  can 
claim  more  than  such  partner  or  joint  owner  could 
have  claimed,  if  he  had  not  assigned  Jiis  intcn*st.  Cow- 
per,  449,  Fox  v.  Hanhiry. 

2.  The  second  opinion  of  the  judge  vraa^  that  if  Clark 
liad  received  the  proceeds  of  five  ninths  of  the  ship  and 
cargo*  he  was  bound  to  refund  five  ninths  of  the  debt 
which  Carringion  had  paid  to  Smith  fc  Co.  and  that 
Carrington  had  a  right  to  recover  the  same  in  this  suit 
upon  the  money  coimts.  In  this  opinion  also  he  was 
correct 

If  a  person  bas  received  money,  vhich  by  subsequent 
events  he  ouglit  in  equity  and  justice  to  refund,  it  is 
money  liad  and  i-eceived  for  the  use  of  the  PlaintifT 
He  might  also  in  this  rase  recover  on  the  count  foi 
money  paid,  laid  out  and  expended  for  the  use  of  the 
Defendant.  He  paid  the  whole  of  the  joint  debt  o 
which  the  Pcfendants  ought  to  have  paid  five  ninths. 

^  The  Plaintiff  wa.s  aWo  entitled  to  recover  on  the  spc» 
cial  count.    l1io  only  question,  on  the  point  of  plead- 
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ingy  is  whether  the  contract  in  the  letter  be  materially  clabk's 
variant  from  the  count.    The  only  variance  alleged  is    ex'rs, 
in  rqpird  to  the  bringing  of  the  ship  to  Providence;  but        v* 
the  count  is  as  general  as  the  letter.   The  only  question  cAB&nro- 
then  is  whether  the  return  of  the  vessel  to  Providence      TOir. 
^as  a  condition  precedent  of  the  contract  contained  in  .-^-i....*-^ 
fhe  letttT.    The  word  «  here'*  is  satisfied  if  the  vessel 
came  into  the  United  States.   This  was  a  question  pro- 
pei'ly  submitted  to  the  jury.     Could  it  mean  that  the 
Plaintiff  was  bound  at  his  peril  and  at  all  events,  to 
bring  tlie  vessel  into  Providence?   Shall  notiiing  excuse 
him?   Capture?   nor  tempest?  npr the  clear  interest  of 
the  concern? 

As  a  partner,  and  especially  as  husband  of  the  ship, 
he  had  a  discretion  to  act  fur  the  common  benefit  of  all 
concerned.  ^bM,  5S,  59.  The  condition  was  substan- 
tially performed.  If  not,  it  was  dispensed  with  by 
Clark.  Time  and  place  are  not  of  the  essence  of  the 
conti*ac|;.  If  a  horse  be  sold  to  be  delivered  at  a  certain 
place  !)n  a  certain  day,  and  the  purchaser,  before  the 
day,  re(*eive  the  horso  at  another  place,  the  contract  is 
fulftiled.  Clark  made  no  objection  to  the  delivery  of 
the  ship  at,  Norfolk,  but  agreed  to  a  new  voyage  from 
thence  to  London,  and  received  the  proceeds  of  that  voy- 
age without  objection.    He  is  bound  by  his  acquiescence. 

Then  as  to  the  admission  of  evidc\)ce.     . 

1.  It  is  objected  that  tlie  i*ccord  of  the  case  of  Smith 
and  Co.  v.  Carrington,  ought  not  to  have  been  admit- 
ted in  evidence,  because  it  was  res  inter  alios  acta. 

This  objection  admits  of  three  answers. 

1.  It  does  not  apply  to  this  case  because  Clark,  ai- 
tliough  not  an  ostensiMo  party,  was  a  party  in  interest. 
Where  tlie  parties  are  substantially  the  same,  the  re- 
cord is  evidence. — OiU*  SB,  Doug.  b±7,Kinnerslyv.  Small. 
4*  DaU.  120. 

2.  The  2d  answer  is  that  tliis  is  either  a  case  of.  in- 
demnity or  warranty  J  and  there  is  a  privity  between 
the  person  indemnified  and  the  person  indemnifying. 
The  root  of  the  iprinciple  is  found  in  the  common  law 
doctrine  of  warranty.    If  the  party  were  called  to  war- 
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clakk's  rant^  the  judgment  was  conclusire  against  him ;  and 

kx'rs.     when  the  writ  of  rvarrantia  chartiB  yielded  to  coveiant 

T.        the  same  principle  applied. — ^,  Betimes,  167.    Where  a 

VAWBLING'  person  indemni^ed  gives  notice,  to  the  person  indemni- 

TON.      fying,  that  a  suit  is  brought  against  him,  the  judgment 

is  conclusive  against  the  latter  in  a  suit  by  the  former 

against  him  for  indemnity.— 3,  T,  R.  Sr^f,  ihffiM  v. 
ScdtL  1.  JcMson,  B±7,  BlandsdeU  v.  Qldsscods.  So  in 
an  action  of  covenant  on  sale  of  land,  the  Plaintiff  must 
show  an  eviction,  which  he  can  only  do  by  the  record  of 
the  suit  against  him. — 6,  Johnson,  158. 

The  principle  of  res  inter  alios  acta  never  appues  to  a 
case  of  indemnity.  Clark  not  only. had  notice,  but  bct 
ttially  defended  the  suit. 

3.  The  3d  answer  is  that  a  judgment  ascertaining  a 
precise  fact,  character,  or  privilege  is  always  evidence, 
whenever  tiiat  fact,  character  or  privilege  comes  in 
question  between  other  paiiies, — 2,  8tranf;e  1109.— -5, 
Bv  \  2601 — 1,  Bur.  146>  9,  M>d.  66. 

It  is  objected  also  that  the  letter  from  Clark  to  Smith 
and  Co.  of  30th  of  June,  1800,  was  irrelevant  and 
therefoi*e  ought  not  to  have  been  read  in  evidence*  Bnt  it 
clearly  refers  to  the  subject-matter.  It  is  also  said  that 
the  letter  from  Greene  &  Barker  to  Smith  &  Co.  was  a 
letter  between  othenir,  and  ought  not  to  have  been  admit*- 
ted  as  evidence  against  Clark.  But  it  was  a  letter  from 
fliose  under  whom  Clark  claims,  and  by  whosie  acts  he 
is  bouudf  so  far  as  those  acts  relatte  to  the  property  as,- 
signed  to  him.  It  was  also  evidence  of  the  engage- 
ments of  Greene  and  Barker,  which  Clark  had  under- 
taken to  perform. 

But  it  is  said  that  Carrington  ought  not  to  recover, 
because  the  loss  of  the  premium-  upon  the  insurance 
was  owing  to  his  negligence  in  not  giving  earlier  no- 
tice of  the  alteration  of  the  voyage.*— 7^^^  answer  is, 
that  this  was  a  matter  left  to  the  jury  and  properly  in 
issue  between  the  parties.  There  i»no  evidence  of  neg- 
ligenee  in  the  record. 

Hunter,  on  tlie  same  side. 

The  letter  of  the  16th  of  March  was  in  ifself  a  ga$r^ 
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rwty.    And  alllhc  acts  of  Clark  show  that  such  was  his  clark^i 
understanding  of  it*  ex'rs^ 

V. 

The  judgment  of  Smith  and  Co.  v.  Carrington  was  cabbing-' 
admitted  only  as  evidence  of  the  an^ount  recovered.    All      xoir. 

the  cases  on  this  subject  are  collected  in  the  Jimerican -i^^ 

idUion  aflfeak's  Law  of  Evidence,  p.  ^B,  47. 

As  to  the  count  for  money  had  and  received.-— Tiii9 
^as  money  paid  by  mistake,  in  supposing  that  the  debt 
claimed  by  Smith  and  Co.  could  not  be  recovered.  ^Or 
it  was  a  case  of  trust,  Clark  having  received,  the  mor.ey 
upon  the  understanding  that  he  would  pay  his  propor- 
tion of  whatever  Smith  and  Co.  might  recover. 

The  premium  of  insurance  was  paid  by  Sn^ith  and 
Co.  before  it  was  possible  that  they  could,  have  received 
notice  of  t^e  change  of  the  voyage. 

If  Carrington  was  an  agent,  his  acts  have  been  sanc- 
tioned by  Clark,  If  he  was  guilty  of  misconduct,  Clark 
iias  waved  it. 

The  agent  is  discharged  if  the  principal  adop^  his 
acts.  1,  JV*.  F.  T.  R.  325;  Lyle  r.  Clasan.—±.  JVl  F. 
TyM.  626,  Codwisev*  Hacker » — Johmon^s  cases  iner- 
rtfr  110,  Towle  v.  Stephenson. 

JonEs,  in  reply. 

The  real  question  is  whether  Clark  made  hiikiselT 
liable  for  the  debts  of  his  debtors,  Greene  and  Barken 
The  whole  expedition  resulted  in  loss.  It  is  liot  proba- 
|l>le  that  Clark  meant  to  take  idl  the  risks  of  the  voy- 
ages wbich  Carrington  might  have  undertaken  under 
his  agreement  with  Greene  and  Barker.  In  order  to 
make  Clark  a  partner  the  evidence  must  be  very  clesu*. 
But  here  was  no  account  of  stock  taken— r-no  ascertain- 
ment of  debtsV  &c.  all  of  which  precautions  would'  be 
taken  by  a  prudent  man  before  he  engaged  in  a  co-part- 
nerahip.  Clark  was  merely  an  assignee  of  the  property, 
and  the  account  rendered,  shows  tbat  he  took  Greene 
and  Barkers  share  at  a  certain  price*  Clark  could  not 
be  liable  for  any  losses  which  happened  before  the  as- 
signment   He  was  never  considered  as  a  partner  ei- 
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Clark's   ther  by  himself  or  by  any  of  the  other  parties.    He  was 
Ex'&s.     only  considered  as  an  assignee  for  his  own  security. 
V.        Carrington  gave  up  the'  property  to  Clark  without  any 
CABRiiro-  engagement  on  his  part  to  pay  the  debts  of  thecoacem; 
TON.      shewing  thereby  his  construction  of  the  nature  of  the 
—————  assigpiment  to  Clark.    There  is  no  evidence  to  support 
the  counts  for  money  had  and  received,  and  lor  money 
paidy  laid  out  and  exjiended.  ,Nor  did  the  evidence 
support  the  special  counts*    They  do  not  state  the  con- 
dition that  the  pro]ierty  was  to  be  delivered  at  Provi* 
denccy  nor  do  they  aver  a  delivery  anywhere. 

The  record  in  tlie  case  of  Smith  and  Co.  r.  Carring- 
ton,  was  admitted  in  evidence  without  any  preparatory 
evidence  to  shew  its  connexion  with  this  case.  The  de- 
claration was  genera]  and  extensive.  The  account 
filed  did  not  show  the  cause  of  action. 

Community  of  interest  does  not  authorize  the  admis- 
sion of  a  record  in  evidence.  There  must  be  either 
privity  of  estate  or  of  title.  Clark  did  not  claim  either 
under  Carrington  or  Smith  and  Co. 

All  the  cases  of  warranty  cited  apply  to  land  or  spe- 
cific property,  where  the  title  to  the  thing  was  in  ques- 
tion. They  are  exceptions  to  the  general  rule. '  The 
case  in  3,  T.  A.  is  a  case  of  indemnity  against  actions, 
and  came  on  upon  demurrer.  But  if  it  had  come  on 
before  the  jury,  the  Plaintiff*  must  have  shewn  that  it 
wan  a  suit  for  a  debt  against  which  he  was  to  be  in- 
demnified,   1,  Esp.  Rep*  162. 

The  other  cases  cited  are  ofpvbUe  rights — such  as 
common,  prescriptUniy  custom,  &c. 

February  13<A....Marsuaix,  Cft.  J.Helivered  the  oiii- 
nion  of  the  Court  as  follows  : 

Tliis  cause  comes  on  now  to  be  heard, 

1st.  On  exceptions  to  the  opinion  of  the  Circuit  Court 
permitting  certain  exhibits  produced  by  the  Defendants 
in  error,  to  go  to  the  jury. 

2d.  On  exceptions  to  the  charge  delivered  by  the 
Judge,  to  the  jury. 
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The  first  exhibit,  to  which  the  PlaintiRs  in  error  ob-  cjlaak'b 
jected,  was  a  letter  written  by  their  tesjt&tor  to  George    Ex'Rd. 
Smith  &  Co.  of  HamStirgf  wliich  respects  the  transac-        r. 
tioQ  on  which  the  present  suit  is  founded*    This  letter  cabbiho* 
is  said  to  be  irrelevant.  tok. 


The  second  is  a  letter  written  by  Greene  &  Barker^ 
[whose  interest,  the  testator  of  the  PlaintiflTs  held  as  as- 
signee] to  George  Smith  fc  Co.  making  themselves  re- 
sponsible for  the  contract  of  Carrington. 

This  letter  is  said  to  be  inadmissible,  because  it  is 
between  other  parties,  and  relates  to  a  cohti'act  between 
Carrington  and  George  Smith  &  Co^ 

The  third  is  a  judgment  obtained  by  George  Smith  & 
Co.  against  Edward  Carrington,  the  Defendant  in  er- 
ror, on  his  transactions  as  a  co-partner  with  Greene  & 
Barker,  which  were  guarantied  by  them.  Tiie  objec- 
tion to  this  exhibit,  also  is,  that  it  is  the  record  of  pro- 
ceedings in  a  suit  between  other  parties. 

The  Court  is  unanimous  and  clear  in  the  opinion,  that 
neither  of  these  exceptions  is  sustained. 

The  letter  of  John  J.  Clarke  to  George  Smith  &  Co. 
is  admissible,  because  it  is  part  of  the  correspondence 
relative  to  the  transactions  out  of  which  the  present 
suit  has  grown,  and  because  it  affords  a  strong  implica- 
tion tliat  the  writer  was  acquainted  with  the' obligation 
of  Greene  k  Barker,  whose  interest  he  claimsi  to  comply 
with  the  engagements  of  Carrington,  their  co-partner 
and  supercargo.  It  cannot,  tJierefore,  be  deemed  irrele*^ 
vant 

The  letter  of  Greene  &;  Barker  to  George  Smith  k  Co. 
is  admissible,  because  it  tends  to  show  the  obligation  of 
Greene  &  Barker,  (whose  intei'est  in  the  Abigail  and  her 
cargo,  is  claimed  by  Jolm  Innes  Clarke,)  to  perform 
the  engagements  of  Carrington,  and  is  a  proper  link  in 
that  chain  of  testimony  which  was  adduced  to  prove 
that  those  engagements  passed,  with  tlie  intclSest  of 
Greene  &  Barker  in  the  Abigail  and  her  cargo^  to  John 
Innes  Ciarkei 

voIa  yn  42 
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t*j.At&*i       The  jiulgment  obtained  by  George  Smith  &  C04  wtfs 

ex'rs.     admissible^  because  it  was  .founded  on  the  contracts  of 

r«        Canington  With  George  Smith  &  Co.  for  which  Greene 

CAURiiro-  &  Barker  were  liable.    It  was  a  material  document  to 

Toir.      ascertain  the  amount  to  which  George  Smith  6t  Co. 

..i..^.-.-..  were  entitled^  as  against  Carringtotfi^  and  was  tkerefoi-e 
a  part  of  the  testimony  which  would  be  required  to 
show  for  how  much  Greene  &  Barker  were  responsible 
when  they  assigned  to  John  Innes  Clarke.  It  was  cer- 
tainly admissible,  for  these  purposes,  because  Greene 
&  Bai-ker  were  in  truth  co-partners  with  Carrington, 
And  because,  i^  they  were  not^  it  is  a  case  of  war- 
ranty and  indemnity ;  and  in  such  case,  a  judgment 
against  the  person  to  be  indemnified,  if  fairly  obtained^ 
especially  if  obtained  on  notice  to  the  warrantor,  is 
adml-sible  in  a  suit  against  hini  on  his  contract  of 
indemnity*  Wbetiier  it  was  admissible  against  Johv 
Innes  Clavke,  de[iends  on  the  degiTe  of  his  liability 
for  the  monoy  for  which  that  judgment  was  ren- 
dered. If  the  obligation  to  indemnify  passed  to  him 
with  the  interest  of  Grcetie  &  Barkci*,  either  on  his 
oxp)*ess,  undertaking  contained  in  his  letter  of  March 
1801,  or  in  consequence  of  any  equitable  lien  on  the 
▼essel  and  cargo  or'  on  tlie  money  produced  by  them* 
which  attached,  while. Uie  property  of  Greene  &  Barker, 
and  was  not  affected  by  the  assignment,  then  these  pro- 
ceedings were  admissible  in  a  suit  against  him. 

If  no  such  liability  existed,  then  the  action  could  not 
he.  sustained,  and  the  judgment  would  be  reversed  on  the 
charge  of  the  judge.  This  point  tlierefore  will  be  con- 
sidered in  that  part  of  the  case. 

Ill  his  charge,  after  summing  up  the  testimony  of- 
fered by  both  parties^  the  judge  proceeds  to  say,  « I  con- 
ceive tliatMr,  Clarke's  letter  ^ojirii^g  date  March  16tb, 
180t,  at  Providence,  and  directed  to  Mr.  Carrington 
at  Ifavanna,  and  rereiverf  by  liim  the  22d  of  April, 
IBOl,  taken  in  connexion  wit!i  the  other  evidence  In  the 
case,  ougiittobe  considered  as  a  letter  of  guaranty,  and 
bind^g  Mr  Clarke  to  pay  5.at!i  paits  of  the  debt  due 
to  Georgo  Smith  &  C<i.  as  ascertained  by  the  judg- 
ment in  their  favor  against  Mr.  Ciirrington.  I  am  a u 
so  of  opinion,  that  Mr.  Clarke  having  received  of  Mr. 
Carrington,  a  large  sum  of  money  under  and  by  virtue 
of  the  assignment  from  Greene  &  Barker^  of  their  inte- 
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i-est  in  the  ship  Abij^il  and  cargo^  was  bound  under  the«  c|.^br'8 
circumstances  of  this  casc^  as  made  out  and  established     ex'rs. 
hy  the  evidence^  to  refund  tlie  sanic»  or  so  much  thereof        xf. 
as  would  amouiit,tod-9tli  parts  of  tiic  debt  due  to  George  cahrxng- 
Sniith  &  Co.     What  sum  Mr.  Clarke  received,  is  a      tok. 
question  of  fact,  proper  for  you  to  decide.'*^  

The  declaration  in  this  cause  contains  five  general 
counts.  Slid  tlii*ee  special  counts  founded  on  the  lettci* 
of  March  16th,  1801,  which  the  ju(l^  canstdcr^d.  as  a 
letter  of  guaranty  binding  John  Innes  Clarke  ttf  pay 
5-9th  parts  of  the  debt  due  to  George  Smith  K  Co. 

The  first  part  of  the  charge  is  supposed,  by  a  part  of 
tJie  Court,  to  apply  to  the  special  counts,  and  to  deter- 
mine the  right  of  the  Plaintiff  below  to  recover  undei* 
tb^m ;  the  latter  part  of  the  chai'ge,  to  tlie  general 
counts,  and  to  determine  his  right  to  recow^r  under 
them. 

If  the  letter  of  the  IGth  of  March,  1801,  b^und  John 
Innes  Clarke  to  i)erform  the  contract  of  Greene  &  Bai*- 
ker,  then  he  was  liable  to  the  extent  of  Greene  and  Bar- 
ker's liability,  and  was  bound  to  pay  whatever  they 
were  bound  to  pay,  although  it  •  might  exceed  the  pro- 
ceeds of  the  Abigail  and  cargo. 

If  that  letter  did  not  support  the  special  counts,  if 
with  tiie  other  circumstances  of  tlie  case  it  did  not 
amounttosuchacontract  as  was  stated  in  the.declaration« 
tlien  Carrington  could  only  i-ecover  on  his  general  counts, 
and  could  obtain  a  judgment  for  no  moi*e  than  had  been 
received  by  Clarke. 

Others  of  the  Court  are  of  opinion,  that  tlie  charge 
docs  not  import  that,  in  any  state  of  the  accounts,  Clarke 
was  bound  to  pay  mpre  than  he  bad  received. 

A  decision  of  this  point  is  rendered  unnecessary  by 
the  opinion  of  tlie  Court  on  the  letter  of  the  16th  of 
March,  1801. 

The  important  part  of  that  letter  is  In  tliesc  woi*ds. 
<<  >Vith  respect  to  the  ship,  notwithstanding  I  have  a 
**  bill  of  sale  from  Greene  &  Barker  of  two  thirds,  I 
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ttlBK^s  «  shall  view  you,  (if  yoa  return  here  with  her,)  as  the 

ex'rs.     <'  owner  of  such  praportion   as  agreed  u]M)n  between 

V.        <*  you  and  them,   and  I  give  you  my  wonl  that  you  shall 

CABEiNO-  «  receive  from  me.  any  aid  and  support  in  settling  thf) 

TON.      «  business  to  mutual  satisfaction,  that  is  in  my  power* 

•'*-^— —  <^  Mr.  John  Corlis,  who  has  undertaken  to  conduct  the 

«  business  for  Mr.  Jolin  C.  Nightingale  writes  you  by 

<<  this  opportunity,  andwill  assure  you  in  his  behalf,  of 

<<  one  sixth  of  one  third  from  him,  that  is  to  say,  to  make 

«  you , an  owner  in  the  whole  stiip  Abigail,  and  appurte- 

<«' nances  of  onecompletxi  sjxth,  and  the  sa^ie  propor- 

« tion  in  the  cargo ;  avd  Greene  &  Barker*8  contract  with 

«  you,  sfiaU  in  every  respect  be  fully  comidied  wttt,  the 

**  saine  as  it  xvoiUd  have  been  done  with  them,  had  they 

"  coFitiwiiid  (TWiursJ* 

Wliat  was  Greene  &  Barker's  contract  with  Carring- 
ton? 

It  is  observable,  that  neither  in  this  letter,  nor  in  any 
other  part  «*f  Ihc  proceedings,  is  tlieins  any  evidence  thj^t 
Gre^ni)  &  Barker  hndmac^e  with  Carrington  niorethan 
one  contract  respecting  <his  voyage. 

A  part  of  this  contract,  as  is  appai'ent  from  the  let 
tcr  of  Mr.  Clarke,  entitled  Carrington  to  one  sixth 
part  of  the  Abigail  and  of  tlj^  cargo  to  be  taken  on 
board  at  Hamburg.  The  letter  of  the  14th  of  July, 
1800,  addi-essedby  Greene  &  Barker  to  George  Smith 
&  Co.'states  Carrington  to  be  a  part  owner  of  the  vessel 
which  was  sent  to  Hamburg  on  freight,  wishes  them  to 
pcfider  Carrington  the  necessary  aid  he  may  require, 
and  adds*  "  we  shall  consider  ourselves  responsible  for 
all  contracts  Mr.  Carrington  may  make  in  the  busi- 
ness of  this  ship,  and  anticipate  the  pleasure  ofyonrbe- 
ing  well  satisfied  with  his  strict  fulfilment  of  them.** 

It  seems  a  necessary  inference  from  the  ctmdition  and 
object  of  the  parties,  tliat  tliis  letter  was  written  in  pur- 
soange  of.  and  conformity  with,  the  contract  between 
Greene  &  Barker  and  Carrington,  and  that  their  respon- 
sibility, «(  for  all  contracts  Mr.  Carrington  might  make 
in  the  business  of  ^tlic  ship,*'  w^as  as  much  a  part  of  their 
engagement  with  him,  as  the  agiTement  that  he  should 
be  interested  one  sixth  in  tlie  vessel  and  cargo. 
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This  undertaking  was  known  to  Mr.  Clarke*    His  cxABKt 
letter  of  the  SOtli  of  Jiine»  1800,  introducing  Caning-    bx'bs. 
ton  to   George  Smii^i  &   Co.  recommends  Greene  &       v. 
Barker  and  Nightingale  as  the  persons  on  whom  G.  CAiuuiro* 
Smith  &  Co.  were  to  rely  for  the  fulfilment  of  the  en-      TOir. 
gagcments  made  by  Carrington.    "I  have  ever  found "h-~-n*«— 
these  gciitlemcny''  says  he,  <•  persons  of  strict  iutegrityy 
and  I  doubt  not  will  punctually  fulfil  any  engagements 
they  may  cnu^r  into  with  you^'^   Clarke  knew  then/ that 
Gieeue  &  Barker  had  bound  themselves  to  be  responsi^ 
ble  for  the  contracts  of  Cai*ringtou  witti  George  Smith 
&  Co.  and  alluded  to  this  residue  of  their  contract  with 
Carringtouy  when,  after  saying  that  he  should  consider 
Carrington  as  the  owner  of  S4icli  proportion  of  the  ship 
as  was  agreed  on  between  him  and  them  and  that  Mr. 
Corlis,  who   represented   Nightingale^  would  do  the 
same,  he  adds  **  and  Greene  &  Barker^s  contract  with 
you  shall  in  every  respect  be  complied  with.** 

The  subsequent  conduct  of  Clarke  certainly  proves 
that  he  never  understood  himself  to  be  entitled  to  more» 
by  the  assignment  ^f  the  Abigail  and  her  cargo»  than 
would  remain  after  dtsctiargingt'ue  contracts  entered  in- 
to by  Carrington. 

The  record  abounds  with  proofs  of  this  position^  which' 
have  been  much  pressed  at  the  bar^  of  which  tlie  Court 
will  select  only  one.  Jt  is  the  letter  from  Carrington 
to  Clarke,  dated  Havanna,  Ainil  92d,  1801,  in  which 
he  acknowledges  the  receipt  of  Clarkes  letter  of  the 
16th  of  March  of  the  same  year.  He  states  the  lien 
upon  the  sliip  and  cargo,  and  adds,  <<  hut  I  presun^, 
and  doubt  not,  Messrs.  Grernc  &  Baiter  have  acquaint- 
ed you  with  the  exact  situation  of  them,  and  have  only 
disposed  to  you  that  part  of  the  ship  and  cargo  that 
may  i*emain  after  the  bottomry  bond  is  settled  and  dis- 
charged." 

At  this  information  Mr.  Clarke  expresses  no  sur- 
prise,  nor  does  he  manifest  any  dissatisfaction  at  the 
tourlusiou  Carrington  had  drawn  resjiecting  the  terms 
on  which  he  had  succeeded  to  the  riji^lifs  of  Greene&Bar- 
ker.  This  is  considered  as  furtiicr  explaining  his 
meaning  in  usuing  the  terms,  **an(l  Greene  &  Barker's 
contract  wiHi  yoii  shall  in  everV  respect  he  complied 
with/* 
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CLAMK*B       Upon  tbf^se  ^unds*  it  is  the  opinion  of  the  majority 

sx'rs.     of  the  Court,  that  the  letter  of  the  16th  of  March,  1801, 

V.        contains  a  contract,   binding   John  lunes  Clarke   to 

CARRiKo-  perform  the  whole  coifitrart  of  Greene  k  Barker  witli 

TON.      Carrini>^n9  a  pait  of  which  was  to  pay  five  ninth  parts 

— — _  of  the  debt  contracted  on  account  of  ihc  Abigail  and  her 

cargo,  iwith   Creorge  Srt)ith  &  Co ;    consequently  the 

Plaintiffs  in  error  were  responsible  to  Carrington  as 

far  as  Greene  &  Barker  were  responsible. 

It  has  been  cantended»  for  tlie  Plaintiffs  in  en-or,  that 
a  considerable  part  of  the  debt  to  Geoige  Smith  &  Co. 
(the  pi*emiuro  of  insurance  on  a  return  voyage  to  Ham- 
burg,) was  incun^d  in  consequence  of  the  gross  neaii- 
grnce  of  Cari*ington  in  not  countermanding  the  oraer 
for  insurance  as  soon  as  he  determined  to  change  the 
voyage.  For  this  sum  it  is  conti^nded,  Greene  &  Bar- 
ker could  not  have  been  liabte  to  Carrington,  and  con- 
sequently it  cannot  be  recovered  from  John  Innes  Clarke. 

One  of  the  judges  is  of  opinion,  that  the  question  of 
negligence  is,  in  tliis  case,  a  point  of  law,  Carrington 
having  been  a  co-partner  with  Greene  &.  Barker,  and 
thereft^re  proiier  for  the  decision  of  the  Court;  others 
think  that  the  judge  has  left  that  question  with  the 
jury. 

In  summing  up  the  evidence,  the  judge  says,  '^tbe 
Drfcnf hints  say,  that  for  his,  (Curington's)  neglect  in 
not  giving  sncli  timely  notice  (of  the  change  of  the  voy- 
age,) he  ought  himself  to  pay  the  whole  of  the  premi- 
um.    Of  this  you  will  judge.** 

This  explicit  declaration,  is  considered  as  not  being 
overruled  by  the  concluding  part  of  the  charge. 

if  the  fact  of  negligence  was  loft  to  the  jury,  tliey 
have  decided  it  in  the  negative,  and  the  question  whe- 
ther a  partner  would  in  such  a  case  be  i*esponsibIe  to 
bis  co-partners  for  negligence  in  failing  to  counter- 
mand an  oi'der  for  insurance,  dues  not  arise  in  the  cause. 

On  tliat  part  of  the  charge  which  states  John  Innes 
Clarke  to  he  i*esponsible  to  Carrington  to  the  amount 
of  the.  money  he  had  received,  there  ia  no  difference  of 
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opinion  in  the  Court.    It  is  however,  iinneccasarx  to  Gi*AitK*s 
state  the  reasoning  on  which  this  opinion  is  founded,    ex^rs. 
since  tlie  construction^gtren  to  the  letter  of  the  16th  of        v. 
March,  1801,  decides  the  cause.  OABKiira- 

TON. 

It  is  the  opinion  of  the  Court,  tliat  there  is  no  error^  ^..............^ 

and  that  thejudgmtntbe  ^rmed. 


DICKEY 
r. 
THE  BALTIMORE  INS¥RANCE  COMPANY* 


Feb.        ISCk 


FrestnJt....JUl  the  Judges,  except'  Todd,  J. 

ERROR  to  the  Circuit  Court  for  the  district  of  Apoiiejorm 
Maryland,  in  an  action,  on  a  policy  of  Insurance  tt])on  JJ^JST^^t 
(he  ship  Fabius,  «  at  and  iroin  Ne\y  York  to  Barbadoes,  I^rom,"  m 
«  and  at  and  from  thence  to  Trinidad^  and  at  and  from '^^^^^^v^. 
**  Trinidiwl,back  to  Now  York/'  ^^ 

port  tA  porter 

The  ship  proceeded  to  Barbadoes,  and  from  thence ^Je'inacw* 
to  Uie  port  of  Spain^  in  the  island  of  Trinidad,  being  go. 
tlie  only  port  of  entry  in  tlie  isbind*    Having  taken  in 
part  of  her  return  cargo,  she  sailed  from  thence  for 
Port  Hyslop,  in  the  same  island,  for  the  residue.    In 
the  way  she  was  lost  by  the  dangera  of  the  seas. 

On  the  trial  below,  the  opinion  of  the  Court  was  In 
favor  of  the  Defendants,  and  the  Plaintiff  took  his  bill 
of  exceptions,  and  brought  the  case  up  by  writ  of  erron 

Harpbr,  for  the  FtaitUiff  in  error,  stated,  that  the 
only  question  was. 

Whether  the  terms  •i  at  and  from  Tnnidadf'*  authorize 
ed  tlie  ship  to  sail  from  one  jiort  of  the  island  to  ano- 
ther port  of  the  same  island,  to  complete  her  cargo  ? 
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DiCKET       To  show  that  she  was  so  authorizedf  he  relied  on  the 

v«        case  of  Bend  v.  J>rutt9  Ccrwp.  601,  and   ThMusson  v« 

BAXTi-    Fergusonf  Dbug.  346.  J\iar$halU  265.  257.  f  Boston  td.J 

MOBS 


The  opinion  of  the  Court  belqw  was  founded  upon  the 
reason  of  the  things  and  upon  the  idea  that  the  late 
English  cases  were  not  authority. 

The  vessel  was  not  within  the  -policy  while  sailing 
from  port  to  port  in  tlie  island;  She  was  lost  on  the 
high  seas,  and  was  not  protected  by  the  policy,  unless 
she  was  justified  by  some  usage  of  trade*  But  no  such 
usage  was  proved.  In  the  case  of  Boiid  ^  JVW^,  the  ves- 
sel was  a  general  ship,  and  the  usage  of  the  trade  was 
to  take  goods  for  several  different  ports  in  the  island 
of  Jamaica.  That  island  has  many  ports  of  entry*— 
Trinidad  has  only  one.  Ther«  is  no  case  in  which  a 
vessel  has  been  permitted  to  depart  from  a  poi-t,  and  re* 
turn  to  it  again,  under  such  a  policy.  She  was  not  li- 
terally at  the  island.  Analogy  is  against  the  doctrine, 
and  so  is  the  reason  of  the  thing. 

Hakp£B,  in  reply. 

In  the  cases  cited  by  Marshall,  thci*e  is  no  allusion  to 
the  course  or  usa^  of  the  trade.  Nor  ^oea  the  Court 
lay  any  stress  upon  the  fact,  that  tAei*e  were  many  ports 
of  entry  in  Jamaica.  Although  tfae^  was  only  one  port 
of  entry  in  Trinidad,  yet  there  were  other  ports  at 
which  they  might  in  fact  take  in  a  cargo. 

Feb.  17/A....MAR8nAi;L,  Ch*  /.  delivered  the  opinion 
of  the  Court  as  foUown  • 

This  action  was  brought  on  a  policy,  insuring  the 
Fabius  at  and  from  New  York  to  Barbadoes,  and  at 
and  from  thence  to  the  island  of  Trinidad,  and  at  and 
from  Trinidad  back  to  New  York.  The  Fabius  arrived 
at  the  port  of  Spain,  in  the  island  of  Trinidad,  on  the 
21st  of  October,  in  the  year  1S06,  where  she  i^emain- 
ed  until  the  5th  of  December,  when  she  sailed,  under 
a  special  license  from  the  proper  authorities,  for  fort 
Hyslop,  another  port  in  the  island^  for  the  purpose  of  pro 
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curing  and  taking  in  a  part  of  lier  return  cargo,  and  dicker 

with  a  Tiew  of  returning  to  the  |)ort  of  8pain»  that  being  v. 

tlieonly  port  m  the  island  of  Trinid.id  at  which  vessels,  BAi«Tt- 

arrivingfromotb^r  places^  were  permitted  to  enter,  or  Monc 

from  which  those  destined  on  foreign  voyages  ware  per-  ins.  co. 

mitted  to  clear.    While  on  her  voyage  to  fort  Hyslop,  — ^ 

the  Fabius  was  lost  by  the  danger  of  the  seas ;  and 
the  question  is,  whether  this  loss  is  within  the  policy  I 

Were  this  a  case  of  the  first  impreaision, — ^werc  it  tn 
h6  decided  for  the  first,  time  on  the  intention  of  the 
parties  to  be  collected  solely  from  tlie  words  of  the  con- 
tract, some  contrariety  of  opinion  might  undoubtedly 
be  looked  for,  and  it  is  uncertain  what  might  be  the  opi- 
nion of  the  Court. 

Strictly  speaking  a  vessel  is  not  at  an  island  while 
sailing  from  ono  port  to  another  of  tlie  same  inland  ; 
yet  it  is  difficult  to  resist  the  persuasion,  that  something 
more  is  meant  by  an  insurance  at  and  from  an  island* 
than  by  an  insurance  at  and  from  a  port.  The  words,  at 
and  from  an  island,  and  at  and^  from  a  port,  are  notsy- 
nonimous,  and  yet  in  eflect  the  samo  meaning  would 
oQcn  be  given  to  them^  if  the  privilege  of  sailing  from 
one  port  to  another,  for  the  puqiosc  of  completing  the 
oargo^  should  not  be  granted  by  the  policy.  An  insu- 
rance to  an  island  may  terminate  at  the  first  port,  and 
the  expressiDn  may  be  adopted  from  the  uncertainty  at 
what  port  the  vessel  insured  may  first  arrive;  but  it 
seems  diflicult  to  put  any  other  construction  on  an  insu- 
rance at  and  from  an  island,  or  to  assign  any  other 
motive  for  the  risk  being  so  described,  than  that  it  is  n 
license  to  use  the  different  ]K)i*ts  of  tiic  island,  for  the 
purpose  of  obtaining  the  return  cargo.  This  particular 
policy  furnishes  strong  reasoti  for  this  construction.  It 
is  diflSi^idt  to  read  it  without  feeling  a  conviction  that 
the  intention  of  the  contrat;t  was  to  ensure  the  whole 
voyage  from  and  to  New  York,  and  to  have  the  liberty 
of  the  islands  of  Barbadoes  and  Trinidad.  There  being 
but  one 'port  in  the  island  of  Trinidad,  at  which  a  ves- 
scl  was  permitted  to  ent«r  or  clear,  takes  away  every 
inducement  for  inserting  in  the  policy  the  words  at  and 
from  the  island  of  Trinidad,  rather  than  the  woi*ds  at 
and  from  tlie  port  of  Spain«  in  the  island  of  Trinidad, 
unless  those  wonls  secure  tlie  liberty  of  going  to  other 
VOL.  VII.  +3 
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uicKRY  poi*tSy  for  the  purpose  of  completing  the  cargo^  and  of 
Vi        i*eturning  to  the  port  of  Spain^  to  clear  out  for  New  York. 

MORB        But  the  words  of  this  policy  are  not  now  to  receive  their 
INS.  CO.    flrat  construction*    In  Camd^  v.  CknvUyy  mentioned  1 
— -  MirsludU  I669  a  ship  was  insured  from  London  to  Ja- 
maica generally,  and  by  a  subsequent  policy  she  was  in- 
sured at  and  from  Jamaica  to  I/mdotu 

The  ship  having  touched  and  staid  for  some  days  at 
one  port  of  Jamaica,  was  lost  in  coasting  the  island ; 
but  before  she  had  delivered  all  her  outward  cargo  at  the 
other  ports  of  the  island. 

Ill  an  action  on  the  homeward  policy,  the  claim  of  tlie 
insured  on  the  underwriters  was  resisted,  not  on  tiie 
principle  that  the  words  at  and  from  did  not  imply  a 
])ermiasion  to  use  all  the  ports  of  the  island,  not  on  the 
lirinciple  that  sailhig  from  one  port  to  another  was  a  de- 
viation, but  on  the  principle  that  the. risk  on  the  out- 
ward policy  had  not  terminated,  and  tiiat  consequently 
the  risk  on  the  homeward  policy  had  not  commenced 
wlien  the  loss  happened. 

A  Verdict  was  found  against  the  underwriters,  and  a 
new  ti'ial  was  refused. 

In  llond  v»  JSTiUtf  the  insurance  was  maile  on  a  ship  at 
and  from  Jaimaca  to  London,  warranted  to  sail  before 
the  first  of  August,  ±77.6.  The  ship  sailed  from  St. 
Anns  in  Jamaica,  on  the  20th  of  July,  for  Blucfields, 
also  in  Jamaica,  in  order  to  join  a  convoy  there.  She 
was  detained  at  Bluefields  by  an  embargo,  until  the  6th 
of  August,  when  she  sailed  with  the  convoy,  but  being 
separated  from  it,  was  captured.  On  tiiis  policy  a  ver- 
dict was  given  in  favor  of  the  underwriters,  under  the 
direction  of  Lord  Mansfield,  and  a  motion  for  a  new 
trial  was  resisted  on  two  grounds. 

1st.  That  a  departure"  from  St.  Anns,  was  not  a  de- 
parture from  Jamaica. 

dd.  That  going  to  Bluefields,  was  a  deviation,  that 
being  out  of  the  course  of  the  voyage  from  St.  Anns  to 
London. 
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After  great  consideration^  the  Court  was  unanioioudy   dickut 
4*f  i^inion  in  favor  of  the  motion.  v. 

BAI.TI 

Lord  Mansfield  in  giving  his  ofiiniont  said^  <<  as  nei-     more 
«  ther  party  knew  from  what  part  of  the  island  the  ship    ins.co. 

**  would  sail^  they  used  the  words  at  and  from  Jamaica,  «— ^ 

<«  which  protected  her  in  going  from  port  to  port,  till 
«  she  sailed/'  He  also  said,  **  had  the  insurance  been 
<<  at  and  from  St.  Anns^'  the  going  round  tlie  island  to 
'<  Bluefields,  would  have  been  a  deviation." 

In  TAeluMOfi  v.  Furguion,  an  insurance  was  made  <<at 
and  from  GaudaloApe  to  Havre,  wprrantcd  to  sail  on  or 
before  the  31st  December."  The  vessel  took  in  her 
cargo  at  PaiiU  Peire  in  Ga'  daloupe^  and  for  the  pur- 
pose of  obtaining  convoy,  safledonthe^th  of  October, 
to  BasseteiTe,  where  tliero  is  no  port»  but  only  an  open 
road.  She  was  there  detained  till  the  10th  of  January, 
when  she  sailed  with  convoy,  but  was  captured  on  the 
return  voyage. 

The  Plaintiffs  obtained  a  verdict.  A  motion  was 
made  for  a  new  trial,  which  ^as  refused.  Lord  Mans* 
field  said,  f^  under  an  insurance"  at  and  from  such  a 
place  as  Gaudaloupeor  Jamaica,  the  word  ''at^'  com- 
prises the  whole  island,  and  under  that  word,  the  ship  is 
protected  in  going  from  port  to  port,  round  the  coast  of 
the  island. 

The  underwriters  not  being  satisfied  with  this  deci- 
sion, another  action  was  afterwards  brought  on  the  same 
policy  against  StapUs,  also  an  underwriter :  But  upon 
that  action,  the  only  point  insisted  on,  was  that  the  ves- 
sel had  not  sailed  by  the  stipulated  day. 

It  appears  then  to  be  the  settled  docttine  of  tlie  Courts 
of  England,  that  an  insurance  «at  and  from  an  island" 
such  as  those  in  the  West  Indies  generally,  insures  the 
vessd  while  coasting  from  port  to  port  of  the  island,  for 
tlie  purpose  of  the  voyage  insured.  It  is  dangerous  to 
change  a  setUed  construction  on  policies  of  insurance. 

It  is  the  opinion  of  this  Court,  that  the  Circuit  Court 
erred  in  not  giving  the  instruction  prayed  for  by  the 
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PITKET  counsel  for  the  PlaintiSV  and  that  the  judgment  be 

V.  i'eversed,  and  the  case  remanded  to  tliat  Court  with 

BALTi-  directionsy  to  give  the  instructions  prayed  for  by  the 

Mo&B  PlaintiffSf  as  stated  in  the  bill  of  exceptions  filed  in  the 

iirs.  CO.  cause. 


1813. 

Feb.        15tb. 


THE  MARINE  INSURANCE  COMPANY  OF 
ALEXANDRIA 

HODGSON. 


J*resenU,.^ll  the  Judges  except  Todd,  J. 

uponiiii  action  THIS  was  an  appeal  from  the  decree  of  the  Cir- 
on  a  Tahieci  cuit  Couit  for  thc  district  of  Columbia^  sitting  at  Alex- 
poticy,  if  a  andria,  in  a  suit  in  equity,  brought  by  the  Marine  in- 
utim^^rtht  stirance  Company  of  Alexandria  against  Hodgson^  to 
a^e  k  tonnage  enjoin  SO  much  of  a  judgment  at  law  obtained  by  the 
vher.V*^«h«*  latter  against  thc  former,  as  exceeded  the  value  of  the 
nmicrwiitcrs   brig  IIopc  as  fouud  by  the  jury  in  a  special  verdict 

i»erc    induced  yp^j^  ^  valucd  poUcy. 

to  agpec  to  a     *  *         "^ 

high  valuatkxi, 

be  a  d^n;ncc,  \\  was.  Contended  in  Uic  bill  that  the  age  and  tonnage 
not*i"/c«iairy.  ^^  ^'*^  ve^sel  was  misrepresented,  and  that  such  misre- 
presentation  induced  the  Complainants  to  value  tlie 
ship  at  lOfOOO  dollars,  when  in  fact  she  was  worth  only 
3,300  dollars,  as  specially  found  by  the  jury  on  the  tri- 
al at  law;  She  was  represented  to  be  about  ,250  tons 
burthen,  when  she  was  only  161  tons,  and  to  be  from 
six  to  seven  yeai*s  old  when  she  was  between  nine  and 
ten  years  old, 

,  The  bill  also  alleged  as  a  gi*ound  for  I'elief,  the  re- 
fusal of  the  Court  below  to  receive  two  pleas  offered  by 
the  Complainants  on  the  trial  at  law,  the.  rejection  of 
which  pleas  had  bc^n  assigned  for  error  in  this  Court: 
when  the  cause  was  hrre  last;  (see  MU.  vd.  6.  p.  St06J 
but  this  Court  thought  the  rejection  of  a  plea  no  ground 
for  a  writ  of  error,  ai^d  therefore  gave  no  opinion  as  to 
the  propriety  of  admitting  them. 


FEBRUARY  TERM  1813.  SSS 

The  first  of  those  pleas  stated  the  above  misrepi*e-   marinb 
sentation  as  to  the  age^  tonnage  and  value  o£  the  vessel,    ins.  co. 
and  averred  it  to  be  material  in  regard  to  tlie  risk  of        v. 
the  voyage.    The  othir  plea  stated  in  general  terms  hodgsoh. 

that  tlie  policy  was  obtained  by  fraud  with  intent  to  de-  — .— * 

fraud  the  Complainants  of  the  difference  between  tlic 
true  and  the  represented  value  of  the  vessel,  which  dif* 
ference  it  avernMl  to  be  more  than  4,000  dollai*8. 

Upon  the  answer  of  Hodgson  and  tlie  other  evidence 
in  the  cause  the  Court  below  dissolved  the  injunction 
and  dismissed  the  bill. 

E.  I.  Lee,  for  the  Appellants,  relied  principally  upon 
the  evidence  of  the  over- valuation,  wldch  he  said  wiis 
so  excessive  as  to  amount  to  proof  of  fraud*  But  even 
if  it  were  only  a  mutual  mistake  it  is  sufficient  to  avoid 
the  policy*    Park.  12, 196,  225.    Mller,  39,  43,  97. 

As  to  the  equity  of  the  case,  he  contended  that  the 
pleas  rejected  by  the  Court  of  law,  and  which  charge 
fraud,  being  made  part  of  this  biU,  are  to  be  considered 
as  a  charge  of  fraud,  which  is  a  ground  of  equitable  ju- 
risdiction. The  rejection  of  the  pleas,  is  of  itself  a 
ground  for  a  Court  of  equity  to  relieve,  for  the  Com? 
plainants  have  not  yet  had  an  opportunity  to  show  the 
fraud. 

A  Court  of  equity  will  relieve  (igainst  mistakes  upoVi 
which  contracts  are  founded. 

All  that  the  Defendant  is  entitled  to  upon  a  policy  is 
indemnity.  He  ought  in  equity  to  recover  only  the  va- 
lue and  interest. 

To  s&ov  that  equity  will  relieve  against  erk*or  at 
law,  he  cited  2  Wash.  36,  MiUer  v.  JFyld.  Free,  in  clu 
233^  JSCtnt  V.  Bridgman.  2  Vem.  146,  Graham  v.  Stam- 
per, id.  RobertSfm  v.  Bell.  Finch,  472.  2  8tr.  733j 
Bun  aw  v.  Jemino.  2  P.  Wms.  ^%h.  1  Ve%.  Jr.  417. 
2  Vex.  ±BB.    6  Craneh,  110,  Bodgson  v.  Marine  In.  Co^ 

SwAKH  and  Jones,  contra. 

The  bill  contains  no  charge  of  fraud.  Straas  and 
Leeds^  who  were  the  persons  insured,  are  not  made 
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parties.  Tlie  pleas  which  are  referred  to  in  the  bill 
are  not  to  be  considered  as  containing  an  allegation  of 
fraud  which  is  to  he  answered.  It  is  not  a  hill  for  the 
discovery  of  any  fact  which  the  Complainants  could  not 
.  havb  proved  at  law.  The  object  is  to  get  rid  of  the 
over-valuation.  It  is  to  try  the  case  over  again.  The 
answer  shows  that  there  could  he  no  fraud;  for  the  in- 
surrcd  lost  a  cai*go,  worth  7^000  dollars^  which  was  not 
insured. 

The  bill  contains  no  equity.  Their  remedy  was  at 
law.  In  cases  of  iiisui'anco  there  is  the  same  remedy  at 
law  as  in  equity. 

But  there  wks  no  misrepresentation.  It  was  only 
the  opinion  of  Maxwell,  that  the  vessel  was  about  6  or 
7  years  old^  and  about  250  tons  burthen.  A  representa- 
tion must  be  tlie  positive  affirmation  of  some  material 
fact.  There  was  no  i*epresentatton  as  to  value-^Hodg- 
son  on\y  j^Toposed  that  the  vessel  should  be  valued  at 
lOyOOO  dollars :  he  never  affirmed  that  she  was  of  that 
value. 

On  tlie  question  of  jurisdiction^  and  to  show  tlutt  tlie 
alleged  defence),  if  it  were  a  defence  at  all»  was  a  de- 
fence at  law,  t^cy  citeil  2  Marsfudlf  679.  The  Court 
did  right  in  injecting  the  pleas  because  they  were  com- 
plexy  and  offered  after  t)ie  law  had  been  decided  against 
the  Complainants.    2  Bwt,  717. 

A  valued  policy  is  conclusive  unless  it  be  a  cover  to 
a  gaming  contract,  or  be  made  witii  a  view  to  a  fraudu- 
lent loss.  2  Vertu  119,  Woodward  v.  Guile.  3  lU.  Qoin. 
435.  1  Marsh.  123,  287.  *  Burr,  2228,  Law  t.  Peers. 
Finchf  119,  E.  L  Comp.  v.  Blake.  Free,  in  ch.  102.  6 
Br.  Pari.  ca.  417,  470.  1  Fonb.  167.  Misrepresenta- 
tion as  to  the  age  and  tonnage  was  not  material  to  the 
lisk:  it  was  guarded  against  by  the  implied  warranty  of 
sea-wortliiness.  No  previous  i*epresentation  as  to  sea- 
worthiness is  necessary.    1  Marsh.  475. 

C.  JLeb,  in  reply. 

The  real  value  of  the  vessel  is  conclusively  fixed  by 
the  verdict  of  the  jury.   But  if  it  were  not,  there  is  evi- 
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dence  enough  to  show  that  she  was  not  worth  one  half  marix^e 
the  sum  insured.  The  value  thus  ftxed  has  shown  the  iss.  co. 
amount  wliich  will  be  an  indemnity  to  the  Defendant.        v. 

UOOGSOX. 

By  the  refusal  of  the  Court  to  receive  the  pleas»  me 

Complainants  were  precluded  from  a  just  defence. 
This  Court  has  decided  tlu^  i*efusal  to  be  no  ground  for 
a  writ  of  error  at  law.  But  we  contend  it  is  a  ground 
for  relief  in  equity.  It  is  also  a  sufficient  ground  of  re- 
lief that  the  rule  of  indemnity  has  been  Violated. 

The  valuation  in  the  policy  is  only  prima  facie  evi- 
dence,  and  throws  tlie  bm-then  of  proof  on  the  under- 
writer. It  shall  be  taken  to  be  so  fixed  as  to  be  an  in- 
demnity. An  over-valuation  is  of  itself  evidence  of. 
fraud.  K  it  is  intended  to  be  an  interest  policy,  it 
amounts  only  to  a  contract  for  ir.demnity.  Cowper,  hS$, 
Kent  V.  Bird. 

Even  if  tlie  Defendant  Was  mistaken,  and  both  par- 
ties were  equally  ignorant^  yet  the  Complainants  ait; 
not  liable  for  more  than  an  indemnify.  mM^Ferran  v. 
Taylor,  3  Cranch,  370. 

Tliere  is  no  diflTeronce  in  principle  between  insuring 
double  tlie  value  at  one  office,  and  leaking  double  in- 
surance at  two  offices.  The  reason  against  both  is  the 
same,  viz*  that  the  insured  shall  have  only  one  indemni- 
ty. 

The  law  of  liquidated  damages  does  not  apply, 

The  Defendant  might  have  had  a  return  of  part  of 
the  premium  upon  pi-ovin^  the  mistake  of  the  value. 

Feb.  18f&....(  dbseiit  I$uvai<l,  J.J 

MakbmaUj  Ch.  J.  delivered  the  opinion  of  the  Court 
as  foUows : 

This  9uit  was  brought  in  the  Circuit  Court  sitting  in 
chancery  for 'the  purpose  of  obtaining  a  perpetual  in- 
junction to  a  judgment  rendered  against  the  Plaintiff) 
in  favor  of  the  Defendant,  on  a  policy  of  insurance  ef- 
fected by  him  as  agent  for  6.  F.  Straas  and  others^  of 
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MAEIVK 

ins.  CO. 

T. 

HODOSOir. 


much  larger  sum  on  her  tfian  they  in'ould  have  done  liart 
a  true  description  been  given  of  her  si2e  and  age. 

To  support  this  aliegation  they  state  their  practice 
-  never  to  insure  on  any  vessel  more  than  four  Afths  of 
her  real  value,  and  tlieir  rule,  which  was  known  to 
Hodgson,  (he  being  himself  one  of  the  directors)  to  re- 
quire that  every  order  for  insurance  should  be  in  wri- 
ting, and  should  contain,  among  otiier  things,  ^<  as 
full  a  description  of  the  vessel  and  voyage  as  can  be 
given.*' 

The  answer  asserts  that  when  the  certificate  was  laid 
before  the  board  of  directors,  Hodgson  was  asked  if  he 
would  Vouch  for  its  truth,  which  he  refused  to  do^ 
whereupon*  the  board  agreed  to  value  tlie  vessel  ai 
S  10,000,  and  to  make  the  insurame  required.  He 
hiniself  believed  the  certificate  to  be  accurate,  and  is 
pei*suadcd  that  the  insured  entertained  the  same  opini- 
on. He  does  not  tliink  that  the  tonnage  of  the  vessel 
weighed  much  with  the  parties.  It  is  not  mentioned  in 
the  policy. 

Straas  and  Leeds,  whose  agent  Hodgson  ^as,  and 
for  whom  the  insurance  was  made,  are  not  parties  to 
the  bill. 

No  fi*aud  is  proved  on  them  other  than  what  is  to  bo 
inferred  from  the  error  in  the  certificate  given  by  Max- 
well, nor  ought  their  conduct  to  be  decid^  on,  or  their 
interests  affected  in  a  suit  to  which  they  are  not  parties, 
although  they  migh{  have  been  made  Defendants. 

The  Court  will  not  undertake  to  say  whkt  influence 
this  certificate  might  have  had,  or  ought  to  have  had, 
at  law.  But  since  the  Plaintiffs  were  not  piTVcnted 
from  using  it  at  law  by  the  act  of  the  Defendants  or  bj 
a^y  positive  rule  which  disabled  them  from  doing  so, 
they  have  not  made  out  a  ca^e  of  such  clear  equity,  a 
case  in  which  it  would  be  so  obviously  against  consci- 
ence for  the  Defendant  to  enforce  the  judgment  at  law, 
as  to  justify  the  interposition  of  a  Court  of  Chancery* 

The  judgment  is  to  be  afftrmti  rOilh  costs* 
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LOCKE  V.  TOE  UNITED  STATES,  18l», 


Feb.       16th 


Jihsent.../roini,  J. 

ERROR  to  the  sentence  of  the  Circuit  Court  for  the  in  a  eoantin  <« 
dl^ct  of  Maryland,  which  condemned  tlie  cargo  of  J^J^'J^uIc 
the  schooner  Wendell,  belonging  to  Locke,  the  Clai-  ^i^Uon  uv 
mant,  as  forfeited  to  the  United  States.  f^2^7^  **• 

1799,  for  ua- 
IxUng   gcjds 

The  libel  contiRined  11  counts.  without  a>pe-- 

mit,  it  U  not 
mi  «  «     .  .  •     .  ncccswry   to 

The  1st  count  charged  that  the  goods  between  the  itate  the  time 
1st  of  June,  1808,  and  the  day  of  filing  the  libe>,  at  Bos-  *^  J^"^ 
ton,  with  inteni  to  transport  them  to  Baltimore,  with-  l^thc  yenei 
out  a  permit  from  the  collector  and  naval  oflicerof  the »»»  »*»W]j  ^ 
port  of  Boston,  were  clandestinely  laden  on  boanl  the  iT^"^meient 
schooner  Wendell,  a  Vessel  enrolled  and  licensed  ac-  u>  «negc  tbut 
cording  to  statute,  whose  employment  was  not  theii  con-  j^^^t"^  11°^ 
fined  to  the  navigation  of  bays,  sounds,  fivers  and  lakes  attorney. 
within  the  jurisdiction  of  the  United  States,  nor  ex-"^"*»^^ 

j%i»  ti*^*  «••        a        »•■•  cauic     means 

empted  from  the  obligati  jn  of  giving  bond  according  to  \em  than  eri- 
the  provisions  of  the  statute  (the  embargo  law.)  ^eoee  whioh 

oondemnation. 

The  2d  count  charged  that  the  goods  being  of  foreign  it  imporu  a 
growth  and  manufacture  and  subject  td  the  payment  of  J^^ct  drolm! 
duties,  between  the  1st  of  May,  1808,  and  the  day  ofaunoet  vhich 
filing  the  llbsl  wore  unladed  without  tlie  authority  of  the  ^.w-»nt  »«»- 
proper  officers  of  the  customs,  from  on  board  some  vesr  ^*^"' 
sel  to  the  attorney  unknown,  after  she  had  arrived  with- 
in four  leagues  of  tiie  coast  of  the  United  States,  the 
said  vessel  being  then  bound  from  some  foreign  port  or 
place,  (to  the  attorney  unknown,)  to  the  United  States* 

The  Sd  count  charged  that  the  goods  being  of  foreign 
growth  and  manufacture  and  subject  to  duties,  were, 
without  any  unavoidable  accident,  necessity  or  distress 
of  weather,  unladen  without  the  authority  of  the  pn^per 
officers  of  the  customs. 

The  4th  count  charged  that  the  goods,  being  of  fo- 
reign growth  Mid  manufacture,  and  subject  to  the  pay- 
ment of  duties  imposed  by  the  laws  of  the  United  States, 
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tMMt    between  the  ist  of  May,  ISO^,  and  the  day  of  filing  tlie 
V.        libel,  were  imported  from  some  fomgu  port  or  place  to 
l!f.8TATES.  the   attorney  unknown^  into  some  port  of  the  United 
•p^b— States  to  the  said  attorney  unknown,  in  a  certain  ves- 
sel to  the  said  attorney  unknown,  and  were  afterwards 
and  befoi*e  filing  the  libel  unladed  at  the  said  last  men- 
tioned port  from  the  said  vessel  without  a  permit  from 
the  proper  oflScers  of  the  customs  of  the  last  mentioned 
port 

The  ^h  count  charged  that  the  goods  were  imports  in- 
to Boston  and  wet*e  falsely,  and  by  a  false  name  and  de- 
nomination entered  at  tli^e  custom  house  of  the  port  of 
Boston, 

Tlie  6tli  count  charged  that  they  were  imported  into 
a  port  of  the  United  Stsrtts,  to  the  attorney  unknown, 
and'  were  falsely,  and  by  a  false  name  and  denomina- 
tion^  entered  at  the  custom  house  of  such  port. 

The  7th  count  stated  that  the  goods  were  of  the  ma- 
nufacture of  Great  Britain,  and  were  imported  into  New 
.  York,  between  the  first  of  March,  1808,  and  the  day  of 
filing  the  libel,  fr  )ni  some  foreign  port  or  place  to  tlie 
attorney  unknown. 

The  Sth  count  stated  that  they  were  so  imported 
into  Boston. 

The  9th  count  stated  them  to  have  been  so  Imported 
into  Philadelpiiia* 

The  iOth  Count  averred  them  to  have  been  so  im- 
ported into  Baltimore^ 

Tite  11th  count  stated  them  to  have  been  so  imported 
into  some  port  of  the  United  States^  to  the  attorney  un- 
known. 

The  1st  count  was  under  the  embargo  law. 

The  2d,  3(1, 4tli,  5th  and  6th  counts  were  under  the 
collection  law. 

The  other  counts  were  under  the  non-importation  acts 
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of  18^  JiprUf  I8O65  FoL  S,  p.  SO'^-^nd  ±9th  Dec.  1806,     lock* 
Vd.  S,  p.  219.  V. 

V.STATE9. 

Habpeb,  far  Hit  AppeUanU  — p- 

The  first  county  under  the  embargo  act  is  understood 
to  be  abandoned. 

Tbe  7th,  8t1i«  9thy  10th  and  11th  counts,  are  under  tbe 
non-importation  acts  of  18th  April,  and;19th  December^ 
XS06*  There  is  no  evidence  of  Uie  importation  of  the 
goods  since  the  2d  Monday  in  December,  1807,  the 
time  when  those  laws  began  to  operate. 

The  2d,  Sd,  ibih^  5th  and  6tli  counts  ai*e  under  the  gen- 
eral collection  law  o(^  March,  1799,  VoL  4>,  p.  325,  ^(k 
Tbe  5th  ^d  6th  however,  charge  acts  not  forbidden  by 
the  law — so  that  the  chargea  are  i-educed  to  tliose  con- 
tained in  the  2d,  Sd  and  Mh  counts. 

The  2d  and  Sd  counts  are  under  the  27tli  sec.  of  the  col- 
lection law.  Vol.  4,  p.  321*.  These  counts  are  defective 
in  not  averting  that  the  unlading  was  before  the  vessel 
had  ^^  come  to  the  proper  place  for  tlie  discliarge  of  her 
cargo,''  which  is  an  essential  ingredient  in  the  offence 
described  in  that  section.  And  all  the  counts  ai*e  der 
fectivc  in  not  stating  where,  how,  when,  and  from  whal 
ship  the  gr)ods  were  unladen.  Tiiese  def(<!cts  are  as  fa« 
tal  in  a  libeJ  as  in  an  indictment  or  declaration.  There 
is  no  autliority  for  making  a  distinction.  But  if  some 
latitude  be  allowed  in  a  libeh  yet  it  ought  to  be  certain 
to  a  common  intent  in  these  rcsi)ccts. 

If  the  libel  be  sufficient,  yet  it  is  not  supported  by 
proof.  There  is  no  evidence  of  the  time  when  the 
goods  were  landed  so  as  to  show  it  to  be  contrary  to 
law. 

But  it  was  said  in  tlie  Court  below,  that  tlie  onus 
probandt  was  on  the  Claimant  by  the  exprees  provision 
of  the  statute,  Laivs  United  States,  Vol.  ^,p.  391,  sec.  71, 
the  words  of  which  are  <<  If  the  property  be  qiaimed  by 
^*  any  person,  in  every  such  case  the  onus  jrvdnindi  shall 
f*  be  upon  such  Claimant ;  but  the  onus  yrobaiidi  shall 
«Ue  on  the  Claimant  only  where  probabk  cditse  is  shewn 
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Imkv  <^forsiicb  prosecution."  Fi^obable  canse  is  prima  ^« 
T.  cie  eyiclence.)  and  wh«nev«i?  that  is  showiit  the  wms  pro^ 
if.sTATKs*  handi  falls  of  course  upon  the  other  party.  A  contrary 
».  construction'woiild  be  against  the  common  principtea  of 
law.  What  you  charge,  you  must  prove.  Innocence 
is  always  to  be  presumed  until  there  be  at  least  prima 
facie  evidence  of  guilt  This  construction  is  fortified 
by  the  43(1  section  of  th^  collection  law.  Vol.  4,  p.  350. 
Which  provides  that  if  distilled  spirits,  wines  and  te^s  be 
found  unaccompanied  by  a  c^tiftcate  of  importation, 
it  shall  be  presumptive  evidence  that  the  same  are  liable 
to  forfeiture.  Tiiis  pi*esumptive  evidence  can  be  no 
othei'  tUan  probable  came  of  seizure:  and  probable  cause 
must  mean  presumptive  evidence^  In  the  present  case 
thci*e  is  no  such  probable  cause.  The  circumstances 
which  are  supposed  to  excite  suspicion,  are  i.  That 
there  was  a  variance  in  the  , manifest — ^2.  That  the 
name&  of  tlic  sbippi^rs  and  consignees  were  fictitiou»-^ 
3.  That  there  was  no  proof  of  their  entry  into  Boston, 
and  4th  that  the  original  uiark3  had  been  effaced  upon 
many  of  the  packages. 

It  is  not  stated  where  this' manifest  was  found.  The 
variance  is  very  trifling.  There  could  have  been  no 
fraud  upon  the  United  States  intended  by  using  ficti- 
tious names,  because  the  goods  were  as  liable  to  seizure 
as  if  tliey  had  been  shipped  in  the  name  of  the 'Claimant. 
It -was  done  to  sci^ecn  the  goods  from  his  creditors,  he 
being  in  embairassed  cii'cumstances  at  that  time — as 
appears  from  the  deposition  of  W.  French.  The  want 
of  a  c*ertificate  of  entry  is  only  c\idence  that  they  might 
have  been  improperly  imjmrtcd,  not  that  they  were. 
The  erasure  of  the  original  marks  could  not  screen  the 
goods  from  seizure — part  of  the  original  marks  refaaain- 
ed.  None  of  fliesc  circumstances  constitutes  that  prima 
facie  evidence  which  throws  the.  burthen  of  proof  upon 
tlie  Claimant.  But  this  provision  respecting  the  onus 
probandi  applies  only  to  the  importer  himself— and  as 
to  him  it  is  not  imreitsonable-^he  knows  where  to  look 
for  the  evidence  of  their  correct  importation.  But  it  is 
unreasonable  to  apply  tlie  rule  to  a  purchaser.  It  would 
in  many  rases  be  impossible  for  him  to  obtain  the  ne- 
cessary evidence.  There  is  no  evidence  that  the  Clai- 
mant was  the  importer  of  these  .e^oods* 
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Pufjor^r,  contra.  locke 

.V. 

There  is  some  ground  to  say  that  ttiesc  goods  oiigtit  u.btat£s. 
to  be  condemned  under  the  non-importation  act  of  1806.'-*—— 4— ~ 
It  is  clearly  proved  that  tliey  are  of  British  manufacture;' 
they  must  therefore  have  been  imported— :and  some  of 
the  articles  appeared  to  be  of  a  very  recent  fabric. 
These  circumstances  connected  with  the  total  want  of 
proof  on  the  pai*t  of  tlie  Claimant,  create  very  strong 
suspicions,  if  4hegF  do  not  amount  to  positive  proof* 

But  under  the  collection  law,  especiaDy  upon  the  4th 
(^ount,  which  is  founded  on  the  50th  section  of  that  act, 
the  case  is  quite  dear.       * 

It  is  not  necessary  in  a  libel  for  unlading  contrary' 
to  law  to  state  from  what  vessel,  nor  at  what  time,  nor  in 
Avhat  place,  t)ie  goods  were  unladen.  It  would  gene- 
rally be  impossible  to  prove  the  circumstances;  and  If 
averred,  they  must  be  proved.  Suppose  that  the  Clai- 
mant had  confessed  that  the  goods  w6re  smuggled,  but 
had  not  said  in  what  vessel,  nor  when,  nor  where-^the 
evidence  of  his  confession  woiihl  have  been  sufficient  to 
condemn  the  goods  altliongh  he  had  omitted  to  state 
these  immaterial  circumstances.  It  is  sufficient  to  avc^r 
that  they  were  landed  from  some  vessel,  and  at  some 
place  witliin  the  United  States,  unknown  to  the  prose- 
cutor, and  wj^thin  the  tiuie  when  the  law  was  in  force. 
The  Claimant  has  sufficent  notice  that  the  United  States 
mean  to  rfely  on  the  general  ground  of  suspicion,  and 
on  the  shifting  the  oiais  probanJi,  and  must  come  prepar- 
ed to  remove  the  suspicion.  Of  what' use  is  the  provi- 
sion respecting  the  omis  probavdif  if  the  law  was  so  be- 
fore? It  is  perfectly  nugatory  if  probable  cause  means 
prima  facie  evidence.  It  must  nie-<tn  something  1/css  tlian 
evidence — it  m^ans  reasonable  grounds  of  suspicion. 

Another  objection  as  to  form  is,  that  the, libel  d6es 
hot  aver  negatively  that  the  vessel  had  not  arrived  at 
her  port  of  delivery.  It  is  not  necessary  to  show  this 
even  by  intendment — but  it  does  necessarily  appear 
from  the  facts  stated  in  the  count*  It  is  sufficient  to 
*iet  forth  the  great  leading  facts  of  the  case,  and  to  aver 
them  to  be  done  contrary  to  the  statute.  By  referring 
to  tlie  statute  he  is  informed  as  to  the  particulars  alleged 
against  him. 
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JACK^        The  yariance  in  tlie  manifest  is  immaterial ;  but  the 

V.        use  of  fictitious  names  for  shippers  and  consignees  is  a 

V.STATJBS.  circumstance  of  strong  suspicion.     It  was  pfobabiy 

-«-*'-—  done  to  blind  the  ejres  of  the  custom  house  officers,  by 

dividing  the  ownership  into  13  or  14  parts. 

BiRPEBi  in  reply. 

If  the  U.  States  are  permitted  to  state  the  time  and 
place  so  vaguely,  yet  they  ought  to  state  all  the  circum- 
stances which  constitute  tlie  offence.  It  must  be  stated 
tliat  the  fact  was  committed  within  some  district  of  the 
U.  S.  The  oifence  is  unlading  before  she  came  to  her 
port  of  delivery.  Whatevef  is  necessary  to  be  aver- 
red, must  be  positively  averred ;  it  cannot  be  ihade 
out  by  inference  or  intendment.  It  is- not  sufficient  to 
state  that,  it  was  done  contrary  to  the  statute.  It  must 
be  shown  how  it  was  done,  that  the  Court  may  judge 
wbether  the  act  was  unlawful  or  not. 

FA.  19M....Mab8ha]J[.,  CIu  J.  delivered  the  opinion 
of  the  Court  as  follows : 

This  is  a  writ  of  ierror  to  a  judgment  of  the  Circuit 
Court  for  the  district  of  Maryland,  affirminga  judgment 
of  the  district  Court,  whicli  condemned  the  cargo  of  tlie 
Wendell,  as  being  forfeited  to  the  United  States. 

The  first  point  made  by  the  Plaintiff  in  en*dr,  is  that 
the  information  filed  in  the  cause,  is  totally  insufllcient 
to  sustain  a  judgement  of  condemnation. 

The  information  consiste  of  several  counts,  to  all  of 
which  exceptions  are  tuken.  The  Court  however,  is  of 
opinion,  tliat  the  4th  count  is  good,  and  this  i^pdcirs  it 
unnecessary  to  decide  on  the  others^ 

That  count  is  founded  on  the  50th  section  of  the  col- 
lection law,  and  alleges  every  fact  material  to  the  of- 
fence. 

It  is  however  objected  to  this  count,  that  the  lime  and 
place  of  importation,  and  the  vessel  in  which  it  was 
made,  are  not  alleged  in  the  information,  but  are  stated 
to  bQ  unknown  to  the  attorney. 
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These  circumatances  are  not  essential  to  the  offence,    MtMM 
nor  cata  thejr,  from  the  nature  of  the  case^  be  presumed        v. 
to  be  known  to  the  prosecuting  oiBcer.  v.STATBSk. 

The  offence  is  charged  in  such  a  manner  as  to  come 
fiilly  within  the  law,  and  is  alleged  to  have  been  commit- 
ted after  the  passage  of  the  act,  and  before  the  exhibi- 
tion of  the  information*  This  allegation^  in  such  a  f^aset 
is  all  that  can  be  required. 

The  4th  count  of  the  information  being  sulBci^it  in 
law,  the  Court  will  proceed  to  examine  the  testimony 
adduced  to  support  iU 

It  is  proved  incontestibly  that  the  goods  are  d  fo- 
reign manufacture  and  consequently  have  been  impost- 
ed  into  the  United  States. 

The  circumstances,  on  which  the  suspicion  is  ^  '^nd'^ 
ed"  that  thtj  have  been  landed  without  a  permit^  are, 

1st.  That  the  whole  cargo  in  fact,  belongs  to  the  clai- 
mant, and  yet  was  shipped  from  Boston  in  the  names 
of  thirteen  different  persons,  no  one  of  whom  had  any 
interest  in  it,  or  was  consulted  respecting  it|  and  seve- 
ral of  whom  have  no  real  existence. 

Sd.  That  no  evidence  exists  of  a  legal  importation  in- 
to Boston,  the  port  from  which  they  were  shipped,  to 
Baltimore,  where  they  were  seized* 

Sd.  That  the  original  marks  are  removed,  ttid  otbets 
substituted  in  their  place. 

The  counsel  for  the  claimant  has  reviewed  these  cir» 
cumstances  separately,  and  has  contended  that  no  one 
of  them  furnishes  that  solid  ground  of  suspicion  which 
can  create  a  presumption  of  guilt  and  put  his  client  on 
the  proof  of  his  innocence.  That  they  are  either  indif- 
ferent in  themselves — mere  ca8ualtie»-^r  are  reasonap 
biy  accounted  for. 

To  the  employment  of  fictitious  names  as  shippers,  he 
says,  that  if  the  circumstance  be  not  totally  immaterial^ 
it  is  sufficiently  accounted  for  by  the  deposition  of  \Rh 
VOIa  vh,  ♦s 
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MCKfi    Ham  French^  who  says,  ^<  be  understood  that  the  ckai< 

V.        JRMuit  in  the  causet  was  in  embarrassed  circttmstances 

MUBTkTEs.  some  time  before  the  shipment  of  these  goods*  aud  that 

<^«-.--'»^  he  has  understood  and  beueves  from  general  report  that^ 

for  the  purpose  of  preventing  his  property  from  being 

attached^  he  was  in  the  habit  of  shipping  his  property 

in  the  names  of  other  pei*sons.'' 

The  Court  is  of  opinion  that  the  circumstance  is  fai* 
from  being  immateriaL  It  is  certainly  unusual  for  a 
merchant  to  cover  his  transactions  with  a  veil  of  myste- 
ry, and  to  trade  under  fictitious  names.  The  manner 
in  which  this  mysterious  conduct  is  accounted  for,  is  not 
satisfactory.  |t  does  not  api^ear  that  his  creditors 
were  in  B{dtimore,l>r  would  be  more  disposed  to  attach 
his  property  in  that  plare  tfian  in  Boston,  and  it  does 
not  appear  that  in  Boston  the  names  of  others  were  bor- 
rowed to  protect  his  proi>ei'ty  fi-om  his  creditors.  The 
fact  itsdf,  if  true,  might  be  proved  bj  pther  and  better 
testimony. '  This  habit  might  haveibeen  proved  by  his 
clerks. 

An  aittmpt  is  made  to  account  for  the  circumstance 
that  tlie  goods  were  not  regularly  entei'ed  at  the  cus- 
torn  house  of  Boston,  by  die  testimony  of  the  same  TTil- 
liaiii  Fi-ench,  who  deposes  that  goods  to  a  large  kmount 
are  transported  by  land  to  Boston,  and  if  intended  foi* 
domestic  consumption,  are  generally  unaccompanied  bj 
certificates  of  havlng^paid  Uie  duties.  The  inference  is 
therefore  considered  as  a  fair  one,  that  these  goods  may 
luve  paid  the  duties  at  some  other  port  where  they  were 
yiurchascd  by  Mr.  Locke,  and  transported  by  land  to 
Boston. 

The  Court  is  not  satisfied  with  this  inference.  Goods 
in  packages,  unaccompanied  by  certificates  of  having 
paid  the  duties,  are  always  liable  to  bo  questioned  on 
that  account.  Large  purchasers  theiTfure,  even  where 
re-expoitation  is  not  intended,  would  choose  to  be  fur- 
uislied  with  this  pmtectioii.  It  is  a  precaution  which 
costs  notliing,  and  wliich  a  prudent  merchant  will  use. 
The  presumption  therefore,  is  always  against  the  per- 
son who  is  in  possession  of  goods  in  the  original  pack- 
ages without  these  docujnents.  This  piTsumption  ou.ffht 
to  be  removed,  and  may  be  removed,  not  by  prpvm: 


o 
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tfint  cases  hare  existed  where  a  purchaser  of  gMi§^    mokb 
that  have  been  regularty  entered,  hfis  omitted  to  furnish        m 
himself  with  certificates,  but  that  the  particular  case  u.statks, 
may  reasonably  be  supposed  to  be  of  that  description.  ■ 

The  actuid  importation,  or  the  actual  purchase  of  the 
very  goods,  or  of  goods  of  the  same  descripfinn,  may  bo 
provoi,  and  ought  to  be  proved  by  a  person  who  has 
been  so  negligent  as  not  to  obtain  certificates  that 
would  exempt  them  from  forfeiture. 

The  alteration  of  the  original  marks  has  been  treated 
as  an  immaterial  circumstance  because  no  criminal  mo^ 
tive  can  he  assigned  for  it  This  alteration,  it  is  said, 
was  not  pfdculated  to  impress  the  re^nue  officers  with 
the  opinion  that  the  duties  had  been  paid,  and  is  there- 
fore not  to  be  considered  as  made  with  that  motire. 

Certainly  the  alteration  was  not  ma46  without  a  mo« 
^ve.  Men  do  not  usually  employ  so  much  labor  for 
nothing^  If  they  use  mystery  withont  an  ol^ject,  they 
must  expect  to  excite  suspicion* 

To  do  away  that  suspicion  they  o^ght  to  shew  an 
object. 

In  the  present  case,  it  is  not  imprabable,  that  the 
motive  was  to  relievo  the  goods  from  the  suspicion  of 
being  imported  in  violation  of  the  then  existing  prolii^ 
bitory  laws.  O^e  witness,  who  deposes  that  the  goods 
wore  of  British  manufacture,  also  deposes  that  he  ne- 
ver saw  goods  imported  from  Great  Britain  with  such 
marks  as  those  which  were  found  on  the  goods  of  Mr. 
Locke.  In  the  absence  of  other  motives,  the  mind  nna<^ 
voidably  suggests  this. 

If  these  circumstances  wore  even  light,  taken  sepa* 
rately,  they  derive  considerable  weight  from  being  unit- 
ed in  the  same  case.  If  these  goods  have  really  paid  a 
duty,  it  is  peculiarly  unfortunate  that  they  should  have 
been  shipped  without  certificates  of  that  fact,  under  fic- 
titious names,  from  a  poi*t  where  they  were  not  enter- 
ed, and  that  the  marks  of  the  packages  should  have 
been  changed.  It  13  peculiariy  unfortunate,  that  these 
circumstances  Cannot  be  explained  away  by  showing 
that  the  goods  have  been  entered  elsc>rhere,  fflr  even 
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LOCKS    that  the  claimant  has  porchased  sach  goods  from  any 
V.       person  whatever. 

V.STATB8. 

—-—*->—     These  combined  circumstances  furnish,  in  the  opinion 
of  the  Court,  just  cause  to  suspect  that  the  goods, 
wares,  and  merchandize  against  which  the  information 
in  this  case  was  filed,  have  incurred  the  penalties  of 
the  law. 

But  the  counsel  for  the  claimant  contends  that  this 
is  not  enoi^h  to  justify  the  Court  in  requiring  exculpa- 
tory evidence  from  his  client  Guilt  he  says  must  lie 
proved  before  the  presumption  of  innocence  can  be  re* 
moved. 

The  Court  does  not  so  understand  the  act  of  Con- 
gress. The  wot^sof  tlie  71st  section  of  thepoilcction 
law,  which  apply  to  the  case,  are  these :  **  And  in  ac- 
'<  tions,  suits,  or  informations  to  be  broup^ht,  where  any 
<' seizure  shall  be  made  pursuant  to  this  act,  if  the  pro* 
<'perty  be  claimed  by  any  person,  in  trtry  such  case 
'<  theofii»  }?ro6andt  shall  beu  pon  stich  claimant  **  But  the 
f^  onus  probandi  shall  be  on  the  claimant,  oi|ly  where  pro- 
<<  bable  cause  is  shown  f'^r  such  prosecution ,  to  be  judgeil 
<f  of  by  the  Court  before  whom  the  prosecution  is  had." 

It  is  contended,  that  probable  cause  means  prima  fa- 
cle  evidence,  or,  in  other  words,  such  evidence  as,  in  the 
absence  of  exculpatory  prooO  would  justify  condemna* 
^  tion. 

This  argument  has  been  very  satisfactorily  answered 
on  tlie  part  of  the  United  States  by  the  observationt 
that  this  would  i^ender  the  provision  totally  inoperative. 
It  may  be  added,  that  the  term  "  probable  cause,'*  ac- 
cording to  its  usual  acceptation,  means  leas  than  evi- 
dence which  would  justify  condemnation;  and,  in  all 
cases  of  seizure,  has  a  fixed  and  well  known  meaning. 
It  imports  a  seizure  made  under  circumstances  which 
warrant  suspicion.  In  this,  its  legal  sense,  the  Court 
must  understand  the  U*rm  to  have  been  used  by  Con* 
gress. 

The  Court  is  of  opinion  that  there  is  no  errori  and 
that  the  judgment  be  affirmed  with  oostsp 
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THE  SCHOONER  GOOD  CATHARINE  i8i$. 

F^h.        19Ui. 

THE  UNITED  STATES. 


Mstnt.*^.hi\inQSToVp  J.  and  Todd,  Jf 

THIS  was  an  appeal  from  the  sentence  of  the  Cir-  ^T^l^^ 
cttit  Court  for  the  district  of  Maryland,  which  condemn-  Mpt,^,^^ 
ed  the  scho  ner  Good  Catharine  as  a  foreign  vessel  for  demned»'ioid» 
a  vl)]a€ion  of  the  5th  section  of  the  act  of  January  9th,  C'lJjffoJ^r 
1808.  supplementary  to  the  embargo  act,  vol.  9,  p.  13,  mfuter,  a  ehi^ 
which  declares  <«  tl»at  if  any  foreign  ship  or  vessel  shall  "'^'^^  Y; 
5<  take,  on  board  an>  specie,  or  any  goods,  wares  or  tjUn^tikiLi 
*'  merchandize,  other  than  the  provisions  and  sqa-stores  ^mchet^i 
«<  necesaaiy  for  the  voyage,  such  ship  or  vessel^  and  the  ^'^reyouT'S 
<<  specie  and  cai*go  on  board,  shall  be  wholly  forfeited.''  a  port  or  the 

United  States 

She  was  originally  an  America  vessel,  but  had  been  ibreign''^' " 


captured  and  condemned  as  prize,  and  purchased  ^^y  within  the  SA 
Ilurst,  her  former  master,  an  American  citizen.  She|[^t^9ihXAi! 
tfiok  on  board  goods  other  than  the  provisions  and  sea-  t^os,  mppie- 
stores  ncessary  for  the  voyage,  and  cleared  out  as  a^J^SSS^iS^ 
Dane.  aithou^   ihc 

was    reallj 

Mabtik,  for  the  appellant,  25^  5"  tho 

Uniird  Sutep 

Contended  that  notwithstanding  these  cii*cumstances, 
th^  vessel,  being  really  American,  could  not  be  con- 
demned under  that  section  of  the  law;  for  in  criminal 
cases  there  can  be  no  estoppel.  A  man  may  prdvt)  tho 
truth  of  the  case  against  his  own  averment. 

PiHKKBT,  Mornty  Qeneralp 

Belied  upon  the  capture,  condemnation  and  sale,  and 
the  Danish  burgher's  brief,  which  the  master  had  ob- 
tilinedt  to  show  that  she  was  a  foreign  vessel. 

The  sentence  of  the  Circuit  Court  was  a  firmed.; 
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181».  BONn  AND  ANOTHER  v.  JAY. 

Feb.       XiJk  I 

I^  in^I^  ERROR  to  the  Circuit  Court  for  the  district  of 

li^iand  Jut-  Maryland  in  an  action  of  asstimpsit  brought  by  Bond 
tuie  ofiimita-and  B^ooks  against  Jay  9  surviving  partner  of  Samuel 
rf°««ch*rc' Jay  and  Gabriel  Christfe,  trading  under  the  firm  of 
<'ooants  as  SaiuucI  Jav  and  Corapany,  upon  an  account  for  mer- 
;;^d'^^;;,^^tchandizc  sow  and  delivered-  The  Defendant,  Jay» 
"cfumdizc  be- pleaded  the  statute  of  limitations  of  Maryland^  1715, 
«S[St&mcrI^^*  ^^*  which  limits  actions  of  assumpsit  to  three  years 
•chant,  Ihdr  after  the  cause  'of  action  shall  have  accrued. 

**  &etoi-8    and 

"whwT^m^  To  this  plea  the  Plaintiffs  reidied  «  that  at  the  time 
"ootreakienis"  when  the  scvcral  sums  af  money  in  the  declaratian 
'•p^cc''^^  "  mentioned  grew  due,  viz.  on  the  20th  of  Marcb*  1799 
api>UMU)dear  **  and  long  boforc,  to  wit,  on  tlie  27th  of  November,  1797, 
ings  tetwecu  s.  ti .  „(]  fr^„u  tlience  until  the  said  20th  of  March,  and  from 
crediwr'^resi-  "  he  said  last  mentioned  da.y  until  the  suing  forth  the  ori- 
iiing  'out  of  if  ginal  writ  in  this  suit,  tlie  PlaintifTs  were  merchantp,^ 
T^dlu^^ct  <<jcarrying  on  trade  and  merchandize  under  the  namte 
dins  in  MaiV-  <<  and  firm  of  Bond  and  Bix>oks,  and  residing  and  car*- 
Ami'  In  oiUer "  ^y'"S  ^^  t^^A^  Without  the  limits  of  the  district  afore* 
to"  take  ^ih^  **  said,  and  of  the  state  of  Maryland,  Viz.  at  Philader..' 
ca8eoutofthe4<pijj;i^  lu  tlie  State  of  Peun^ylvaiiia ;  ahd  that  at  th<3 
not^^wffi'ckMlt "  several  times  aforesaid  the  said  Jay  and  Christine 
tuavcrtiiatUie  c«  were  meixhnnts,  trading  under  the  firm  of  Samuel 
uffncTifT"  **  J*^y  ^^^  Company,  and  residing  and  carrying  on 
tame,  nw\*\fus  <'  trade  at  and  within  the  district  aforesaid,  and  that  on 
wiihin  tjjw  ^  (( tiic  said  several  days,  and  on  sundry  days  from  the 
land  nft«Mhe  **  fi^«*  of  those  days  to  the  second  of  those  days  the 
can*  of  action  a  PlalHtiffs  wcre  engaged  in  mutual  trade  and  merchan- 
mSS^'uian'^'s  **  ^ize  with  the  said  Jay  and  Christie,  by  reason  of 
veai-8  bcfoi-e  «  wliich  trade,  and  of  and  concerning  •tlie  same^  the 
lult*^'**  *^*"  *'  said  several  sums  of  money  in  the  declaration  mcn- 

«•  tioned  grew  due  to  the  Plaintiffs,  and  this  they  are 

^•' ready  to  verify;  wherefore/'  &c. 

To  this  replication  tlie  Defendant  rejoinedf  that  the 
Plaintiffs  ought  Qot  to  have  and  maintain  their  said  ac- 
tion by  reason  of  any  thing  alleged  in  their  replication 
aforesaid;  because,  protesting,  that  the  said  several 
sums  of  money  in  the  declaration  aforesaid  mentioned.% 
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do  not  concern  the  trade  and  merchandize  between  mer- 
chant and  merchant;  and  also  protesting  that  the 
Ptaintiffs  have  not  continued  to  reside  without  the  state 
of  Maryland  and  district  aforesaid  since  the  contract- 
ing and  growing  due  of  the  said  several  sums  of  money, 
and  until  the  suing. out  the  original  writ  in  this  cause  5 
yet,  for  answer  to  the  said  replication,  the  satd  Samuel 
Jay  sAvs  that  true  it  is  that  at  the  time  of  the  contract- 
ing and  growing  due  of  the  said  severitl  sums  of  money, 
he,  the  said  Samuel  and  the  said  Christie,  were  mer- 
chants and  residents  within  th^  state  land  district  of 
Maryland  aforesaid,  and  continued  to  reside  tlierein 
until  the  decease  of  the  said  Christie,  and  tlie  said 
Samuel  has  continued  to  reside  therein  ever  since ;  and 
that  the  several  .jums  of  money  in  the  declaration  men- 
tioned had  become  due  and  were  payable  on  tlie  Mth  of 
March,  1799,  to  wit,  at  the  district  aforesaid;  and  that 
afterwards,  to  wit,  on  the  20th  of  May,  1799,  the  Plain- 
tiffs returned  to,  came,  and  were  witliin  the^state  afoi*e- 
said,  to  .jvit,  at  the  district  aforesaid;  and  that  after- 
wardS)  to  wit,  on  the  18th  day  of  October,  17  99^  the 
said  Joshua  B.  Bond  came  to,  and  was  within  the  said 
state,  viz.  at  the  district  afoi*esaid;  and  that  the  ori- 
ginal writ  in  this  cause  was  sued  forth  on  the  19th  day 
of  May,  1809,  and  not  before ;  and  so  the  said  Samuel 
Jay  saith  that  three  ^ears  and  more  .had  elapsed  and 
expired,  after  the  i*eturn  of  the  Plaintiffs  and  of  the  said 
Joshua  B.  Bond  to,  and  after  tiieir  being  within  the 
siiid  state  and  district,  and  after  the"  contracting  and 
growing  due  of  the  said  several  sums  of  money,  and  be- 
fore the  suing  out  of  the  said  original  writ  in  this  cause, 
viz.  at  the  district  aforesaid ;  and  tliis  tlic  said  Samuel 
is  ready  to  verify,  whcreforc,''./tc. 

To  this  rejoinder  there  was  a  general  dcmnrrer  and 
joinder.  The  Court  below  ovcrruied  the  demurrer,  apd 
adjudged  the  rejoinder  to  be  good ;  whereupon  judgmt^nt 
w^as  rendered  for  the  Defendant^  and  the  Plaintiffs  sued 
out  their  writ  of  error. 

The  act  of  assembly  of  Maryland,  1715,  cA.  23,  en-^ 
acts,  **  that  all  actions  of  trespass  qitare  claitsumjrdgttf 
<*  all  actions  of  ttespass,  detinue^  sur-trover,  or  replevin 
<<  for  taking  away  goods  or  chattels',  all  actions  of  ac- 
*^  count,  contract,  debt,  book,  or  upon  the  cascy  otfier 
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Bomi     *^  than  such  accounU  as  concerns  the  trade  or  merchamUxc 
V.        «  between  merchant  and  merchant^  their  /actors  and  ser* 

JAY.         *^vaiUs,    WHICH    ABE    NOT   RBSIDBNTS   WITHIK    THIS 

•^^ ti  PROVINCE^  all  actions  of  debt  for  lending/'  &c.  &c. 

<<  shall  be  commenced  or  sued  within  the  time  and  limi- 
» tation  hereafter  expressed^  and  not  after/'  &c« 

The  third  section  contains  a  clause  saving  to  persons 
witlkin  the  age  of  21  years,  feme  covert,  non  compos  men^ 
tis,  imprisoned,  or  beyond  seas,  the  right  of  suing  within 
the  respective  times  limited  after  the  removal  of  their 
several  disabilities. 

The  cause  was  argued  by  Harper  for  tiie  Plaintiffs 
in  error,  and  I'inkiveY;  JSttomey  General,  for  the  De- 
fendant in  error. 

February  22(I....Marshaxx^  CA.  J*  delivered  the  opi- 
nion of  the  Court  as  follows: 

This  suit  w&s  brought  by  the  Plaintifff  a  merchant  of 
Pennsylvania,  against  the  Defendant,  a  mei-chant  of 
Maryland,  upon  an  account  which  grew  out  of  their 
trade  with  each  other  as  merchants.  The  Defendant 
pleaded  the  statute  of  limitations,  to  which  the  Plaintiff 
replied  that  the  Plaintiff,  who  resided  in  the  state  of 
Pennsylvania,  and  the  Defendant  were  employed  in  mutu- 
al trade  and  merchandize,  of  and  concerning  which  the 
said  several  sums  of  money  in  the  said  declaration' men- 
tioned grew  due.  The  Defendant  rejoins  that  the  Plain- 
tiff came  within  the  state  of  Maryland  in  1797,  and  that 
the  original  writ  in  this  cause  issued  on  the  5th  of  July^ 
1808,  and  not  before.  The  Plaintiff  demurred*  and 
upon  argument  the  demurrer  was  overruled  and  the  bar 
adjudged  to  be  good. 

A  writ  of  error  has  been  sued  out  to  the  judgment  of 
the  Circuit  Court,  and  the  questions  in  the  cause  are, 

i  •  Is  the  replication  good  in  itself? 

2.  Does  the  rejoiner  avoid  the  replijpation  and  susiaiii 
the  plea: 

These  questions  depend  on  the  act  of  limitations 
passed  in  1715  by  the  legislature  of  MarylaBd*    The 
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Inkterial  part  of  that  act  is  in  these  words :  ^<  Be  it  en-     boItd 
<f  acted.  That  all  actions^  &c«  other,  than  such  accounts        v., 
'<  as  concerns  the  trade  of  merchandize  between  mer-      jAir> 

«<  chant  and  merchant,  their  factors  and  servants  which ..»...«.«^ 

*<  are  not  residents  wiMn  this  provinu,'^  &c.  <<  shall  be 
**  commenced  or  sued  within  three  years  ensuing  the 
^<  cause  of  such  action,  and  not  after/' 

By  the  Plaintiffs  it  is  contended,  that  iJT  either  party 
reside  witliout  the  province  the  case  fs  'within  the  ex- 
ception : — b}  the  Defendant,  that  to  bring  the  case  with- 
in the  exception  both  parties  must  reside  without  the 
province* 

It  is  so  unusual  for  a  legislature  to  employ  itself  m 
framing  rules  which  are  to  operate  only  #n ,  contracts 
made  without  their  jurisdiction,  between  persons  re- 
siding without  their  jurisdiction,  that  Courts  can  never 
b9  justified  in  putting  such  a  construction  on  their 
words  if  they  admit  of  any  other  interpretation  which 
is  rational  and  not  too  much  strained* 

This,  it  is  thought,  may  be  done  in  tho  case  nov^  to 
be  decided.  The  words  «  which  are  not  residents"  re- 
fer, it  is  said,  to  both  parties,  Haintiff  and  Defendant 
They  comprehend  all  the  persons  previously  enumera- 
ted.   Let  this  be  conceded. 

Tlien  read  the  exception  as  if  the  word  ••  both"  or 
<'  all"  were  inserted.  It  wfli  stauid  thus:  <<  other  than 
such  accounts  as  concerns  tKe  urade  or  merchandize  be- 
tween merchant  and  merchant,  their  factors  and  ser^ 
vants  which  are  not  botlt^  or  all  residents  within  this 
province."  The  plain  meaning  of  tlie  sentence  so  read 
would  be  that  accounts  between  merchant  and  merchant 
either  of  whom  resided  out  of  the  province  w<»uld  come 
Within  the  exception.  It  is  admitUd  that  without  the 
Word  <<  both"  or  ^  all,"  the  more  obvious  meaning  of 
the  sentence  is  that  for  which  the  Defendant  contends^ 
Tet  it  will  bear  the  same  construction  without,  as  with 
either  of  those  words,  and  the  subject-matter  of  the  law 
so  clearly  requires  this  interpretation  tliat  the  Court 
thinks  it  may  be  made. 

The  rejoinder  is  founded  on  the  third  section  of  the 
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Ji<|RD     act  which  contains  the  usual  exceptions  in  faror  of  in- 
IS        fants,  &0.  and  allo\v3  three  years  after  the  removal  of 
JAT.      the  impediuient  to  bring  their  suit 


It  is  contended  that  since  the  act  of  limftations  runs 
against  a  pei-son  beyond  sea  from  the  time  of  his  coming 
into  the  country,  so  from  analogy  it  ought  to  run 
against  a  non-resident  merchant  from  the  time  of  his 
coming,  tliongh  fur  a  mere  temporary  purpose,  within 
the  country. 

The  Court  cannot  assent  to  tlie  cori*ectness  of  this 
i*easohing.  To  render  it  applicable,  the  rejoinder  ought 
tp  have  averred  that  the  Plaintiff  had  become  a  resident 
of  the  state  of  Maryland  more  than  three  years  before 
the  institution  of  the  suit  Not  having  done  so,  the 
words  of  the  exrc])tion  have  never  ceased  to  be  applica- 
ble to  (he  Plaintiff  f  and,  consequently,  the  statute  ha» 
never  commenced  to  run. 

It  is  the  opinion  of  this  Court  that  the  Circuit  Court' 
erred  in  overruling  the  demurrer  of  the  Plaintiff  to  the 
rejoinder  of  the  Defendant. in  this  cause,  and  that  the 
judgment  be  i*eversed  and  annulled,  and  the  cause  re- 
manded with  instructions  to  render  judgment  on  the 
said  .demurrer  in  favor  of  the  Plaintifl^  and  that  further 
pi*oceedings  liiay  bo  had  themn  according  to  law. 

Judgment  reversed. 


181S. 


PRESTON  V.  TREMBLE. 


4ft9en^....ToDD,  J. 

WmtvAMe  ERROR  to  the  Cii-cuit  Court  for  the  district  of 
dUe  be  mer^  Bast  Tennessee,  who  had  dismissed  the  Plaintiffs  bill  in 
dM  p^^hlu  Chancery,  upon  demurrer,  for  want  of  equity. 

S^  £  l^c^  bill  stated  that  Preston,  the  Complainant,  had 
prMi  be  yM,  title  to  a  tract  of  land  in  the  state  of  Tennessee,  but 
tiwtofLr^  the  Defendant,  Ti-emble,  fraudulently  and  deceitfully  en- 
^^        •    tercd  into  it,  and  holds  him  out. 
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In  fletting  fortb  the  title  it  is  stated^  that,  the  land  PRESTmr 
formeriy  lay  within  the  state  ofMorth  Carolina^  during       v. 
which  time^  one  JSphraim  Dunlop  made  an  entry  tot  tremplb. 

the  land  in  regular  form,  paid  the  purchase  money  to  — — ->f< ^ 

the  state,  and  performed  every  other  requisite  to  com- 
plete the  contract ;  but  before  a  patent  was  obtained, 
the  legistature  ofMorth  Carolina  passed  a  law,  defining 
the  limits  of  the  Indian  boundaiy,  declaring  all  entries 
and  surveys  already  made  within  those  limits,  to  be  null 
and  void,  and  directing  the  entryrt^kers  to  refund  all 
monies  received  thereffir.  That  Diinlop  neVer  received 
back  the  purchase  money,  nor  consented  to  annul  the  con- 
tract That  the  law  of  North  Carolina,  rescinding  th^  eon- 
tract  was  void.  That  Dunlop  afterwards  obtained  a 
warrant  to  survey  tlie  land,  and  obtained  a  patent  tbere- 
fpr,  from  the  state  of  North  Carolina,  and  afterwards 
conveyed  the  land  to  John  Rhea,  who  conveyed  to  Pres- 
ton, the  Pliuntiff. 

P.  B.  Key,  for  Flaintiffin  error,  contended, 

1.  That  the  land  was  within  the  territorial  limits  of 
North  Carolina,  wlix>  had  a  right  to  grlEmt  it 

%.  That  the  entiy  and  payment  of  tne  purchase  mo- 
ney, vested  in  Dunlop  an  equitable  estate*  in  fee  in  the 
land. 

3.  That  the  act  of  May,  1778,  was  void  and  inopera* 
tive,  so  far  as  it  attempted  to  resc!tid  the  contract,  and 
destroy  the  equitable  estate  of  Dunlop. 

4.  That  although  the  patent  which  was  Issued  in  1795, 
in  contravention  of  the  law  of  May,  1778,  was  declared 
void  and  inoperative,  to  convey  the  legal  title,  yet  the 
equitable  estate  existed  and  remained  in  Dunlop. 

5.  That  no  legal  title  to  the  land  having  passed  to 
Dunlop,  the  Plaintiff  could  not  maintain  an  ejectment 

6.  That  when  no  adequate  relief  exists  at  law,  a 
Court  of  equity  will  interpose  ite  authority,  to  protect 
an  equiteble  estate,  and  by  analogy,  will  give  such  full 
relief  as  a  Court  of  law  would,  had  the  title  been  legal. 
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nssTOir      r.  That  the  demurrer  oogfat  to  be  oyermled, 

if. 

TBR^BLA        MARSHIIX9  G/L  J. 


If  your  title  is  good  at  law,  you  have  no  casein  equi- 
ty. If  you  have  any  tide  it  is  at  law.  If  you  have  no 
titld  at  laWi  you  can  have  none  in  equity.  The  equita- 
ble estate  is  merged  in  the  grant 

This  is  an  attempt  to  substitue  a  bill  in  equity  for  an 
action  of  trespass. 

De^ru  affirmed. 


9A      tftt. 


BRIO  PE^fOBSCOT 
THE  UNITED  STATES. 


•^ieit/....ToDD,  Jt 


jpnder  the  THIS  was  an  appeal  from  the  sentence  of  the  Cir- 

VBHnter-  cult  Court  of  the  disti*ict  of  Georgia^  which  affirmed 
JJJJjJ^  ij^*  •  fliat  o^  the  District  Coui't,  condemning  tlie  brig  Penob- 
ffapefa^  isiipscoty  tod  her  cargo  of  salt^  for  a  violation  of  the  acts 
tooM^'mto  ®^  Congress,  interdicting  commercial  intercourse  witli 
dK  vateri  of  Great  Britain  and  her  dependencies,  Cvi%.  the  ojcts  of 
f^Jki^whe-  ^^^  ***»  *®^^'  ^^*  ^»  P-  2*3.— JIfay  ls«,  1810,  vd.  10, 
A^rthemi^tP*  iM.-^Tht  FresidcuPs  proclamation  o/Mv.  2d,  1810, 
lindiier  car  and  tht  act  of  2d  March,  1811,  p.  3*6. J  By  the  4tth  sec- 
^  tipn  of  the  act  of  March  ist,  1809,  it  was  not  lawful  to  Ira- 

port  into  the  United  States,  or  the  territories  thereof, 
any  goods,  wares,  or  merchandize  wltatever,  from  any 
port  or  place  situated  in  Great  Britain,  or  Ireland,  or  in 
any  ofUie  cdtmes  or  dependencies  of  Great  Britain,  nor 
from  any  port  or  place  in  the  actual  possession  of  OreajL 
Iritain  ;  nor  to  import  into  the  United  States,  &c.  from 
any  foreign  port  or  place  whatever,  any  goods,  wares, 
or  merchandize  of  the  growth,  produce,  or  manufacture , 
of  Great  Britain,  or  Ireland,  ^'c. 

By  the  Bth  section,  such  goods  so  imported,  (or  put  on 
board  any  vessel,  &c.  with  inietiJt  of  importing,  &c«)  as 
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well  as  all  other  articles  on  board*  bf  longing  to  the     bbiA 
same  pwner,^  are  liable  to  forfeiture :  And  by  the.  ath    fehobi 
section,  the  vessel  is  ^object  to  forfeiture*  if  the  goods  nre      s6ot 
laden  on  board  With  tlie  knowledge  of  the  owner   or       v. 
master  of  the  vesseh  v,statbs» 


Hie  act  of  Mky  l8t,1810,aiid  the  President's  phiclama- 
tion  of  Nov.  2d,  1810,  announcing  that  Franco  liad  so 
revoked  the  tdicts  oj  Btrlhi  and  Jliil(iti,  as  that  they 
ceased  to  violate  the  neuti-al  commerce  of  the  -United 
States : — And  the  act  of  March  2d,  1811,  arc  only  re- 
ferred to,  as  r^viying  and  enforcing  ai^ainst  Great  Bri« 
tain*  the  provisions  of  the  act  of  March  1st*  1809. 

llie  claim  of  the  owners  of  the  vessel  and  cargo, 
stated*  that  the  vessel  sailed  from  Antigua  on  the  12th  «t' 
February,  1811,  ami  being  crank  and  not  sea  v^n'^ 
thy,  put  into  Turk's  Islnnd,  for  ballast*  whore  slic  took 
in  a  load  of  sait«  being  informed,  by  an  American  vossoL 
that  there  was  no  law  to  proiiibiMt.  That  she-  sailed 
fromTurk's  Island,  for  the  port  of  Savannah,  intending  to 
stand  off  and  on*  to  get  information  to  know  whether  she 
might  be  i)ermitted  to  come  in  or  not.  That.on  her  ajj- 
X«*oach  to  the  harbor,  a  gale  of  wind  prevented  boafs 
coming  to  her,  and  forced  iier,  for  the  safety  of  the  lives 
of  the  crew  and  the  vessel,  to  make  a  harbor  at  Cock- 
spur  Island.  That  before  ^Iio  ,c;<it  a  harbor,  she  was 
boarded  by  a  revenue  cutter,  who  took  possession  of 
her*  and  forcibly  carried  her  into  poi^t.  That  the  salt  was 
not  taken  in  with  intent  to  violate  the  lai^s  of  the 
United  States,  but  with  the  ex])ress  intention  and  deter- 
mination* if  they  found  the  importation  into  the  United 
States  to  be  unlawful,  to  bear  away  to  some  forci.^n  iKWi:* 
She  sailed  from  Cctstine*  in  the  province  of  Maine*  for 
Antigua,  in  December*  1810,  and  arrived  off  Savan- 
nah** on  the  IMli  of  March,  18il. 

There  was  evidence  that  the  vessel  might  have  called 
at  Ametia  Island,  in  the  course  of  her  voyage,  whene 
she  might  have  got  information  of  the  non-intercourse 
law  being  in  force.  That  she  spoke  a  vessel  of  the  U. 
S.  just  before  she  came  in,  but  made  no  inquiry  as  to  the 
law.  That  the  agent  of  the  owners  wrote  several  let- 
ters to  be  delivered  to  the  c;a])tain  at  sea,  informing  him 
of  the  law,  and  warninv^  him  to  go  to  some  foreign 
port*  but  they  were  not  d?liv«rcd.    The  evidence  re 
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BRIG     specUng  tlie  necessity  of  coming  in^  by  reason  of  stress 
VBiroB-    of  weatlicr,  did  not  seem  to  be  sufficiently  proved. 
sroT 

ff^  The  cause  was  arn^u^d  by  P.  Q.  KI^t^  Jbr  the  Jtppd- 

ir.sTATES.  ^nts.  and  L  R.  Ingersoix^  for  tlie  U.  8.  * 


1818. 


It  was  contended  by  Kbt,  fir  the  JippeUamtSf 

1.  Tliat  tlie  cargo  was  not  taken  on  board  with  in- 
tention of  importing  the  same  into  the  United  States. 

2.  That  the  vessel  was  forced  into  Cockspur  Harbor, 
by  sti'eas  of  weather,  to  save  the  vessel  and  the  lives  of 
the  crew ;  and  while  so  making  the  harbor,  she  was 
boarded  by  a  revenue  cutter,  and  seized,  and  forced  into 
the  port  of  Savannah. 

3.  That  she  liad  a  right  to  come  into  the  waters  of 
the  U.  S.  to  make  inquiiy  whether  she  could  be  permit- 
ted to  enter,  and  before  a  i^asonable  time  had  expired, 
she  was  forcibly  seized  and  carried  in. 

4.  Tliat  coming  into  the  watera  of  tiie  U.  States,  un- 
der  either  of  the  above  circumstances,  does  not  consti- 
tute an  intportatunit  without  other  and  further  voluntary 
acts  on  the.  part  of  the  vessel. 

Feb.  33,...Marshaix,  Ch.  J.  stated  the  opinion  of 
the  Court  to  be,  that  tlie  vessel  came  ather  jieril ;  that 
she  was  bound  to  get  information ;  but  was  negligent 
in  not  calling  at  Jmelin  Idandf  and  in  not  inquiring  of 
the  vessel  wliicli  she  spoke  off  the  port  of  Savannah. 

Sentence  affirmed. 


Feib.      sDih.  CAZE  AND  RICHAUD 

THE  BALTIMORE  INSURANCE  COMPANY. 


Jlbse)it,...ToBii,  J. 

mite«'a^  ERROR  to  the  Circuit  Court  for  the  district  of 

a  cargo  ure    Maryland  in  an  action  odnebitatus  assumpsit  for  freight 

The  Reporter  was  timent 
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of  goods'tij  the  ship  HamOton  (torn  Bordeaux  to  Hali-    caz«  & 

fitX.  BICHAUD 

In  the  Court  below  a  case  was  agreed  by  tlie  partieSf    balti- 
which  was  in  substance  as  follows.  mobb 

IMS.  00. 


On  tlic  28tb  of  July^  1805,  Mr*  Jolin  Ducomeauf  ol. 


Bordeaux,  the  agent  of  the  Plaintiffs,  shipped  for  them,  not  ibUc  for 
there,  on  their  account,  on  board  the  ship  Hamiltoti,  ^JjJSpjJJij/'^t^ 
which   they   were  owners,  a  cargo   of  the    value  of  theownoTof 
S  22,986  on  a  voyage  fi*c»m  Bordeaux  to  JStw  York  whore  ^  ▼«wci, 
the-Flaintiffs  resided.    On  the  voyage  she  was  captur-  ^cr^c^^thc 
ed  by  a  British  vessel  of  war  and  carried  into  Halifax,  fu^  inwred, 
whei-e  the  ship  and  cargo  were  condemned.    Within  JJc  SIfeT*S« 
due  time  after  the  Plaintiffs  heai*d  of  the  capture,  tliey  cargo  vere 
abandoned  as  for  a  tatal  loss  to  the  Defendants  wlio  a©-»  ^•p'"'^  *•*« 
cepted  the  abandonment  and  paid  the  amount  insured.  S'u?  die  im' 

ulcrvritert  at 

From  the  sentence  of  condemnation  in  tlie  vice  ad- byu^mm^'^ 
mirajty  Court  as  to  the  vessel  and  cargv)^  but  not  as  to  cepted,  the 
fireiglit,  tlicre  was  an  appeal,  upon  which  the  seiUence '°"  P^»  *** 
was  i^eversed  and  the  proceeds  of  the  vessel  and  cargo  demnedTws- 
were  restoi*ed.    The  pro4;eeds  of  the  cargo  were  paid  tow)  upon  ai>. 
over  to  the  underwriter ;  but  tlie  sum  they  received  {IJ^^oftS© 
was  less  than  the  sum  they  had  paid  upon  the  policy,     cango  luud 

The  question,  upon  this  case,  was,  wiiether  the  Plain-  Freight  pro ' 
tiffs,  who  wei'e  owncre  of  both  vessel  and  cargo,  were  ™"'*J**"*™  ■• 
entitled  to  recover  from  the  underwritei's  upon  the  cai*-^c  ^i^ti 
go,  fmght  from  Bordeaux  to  Halifax.  the  eai^  r^. 

^  antiiril;|r  aipce 

Habfeb,  for  Pliainiiffs  in  error,  contended  that  they  «t«^iaeeabort 
were  so  cntiUed.  t^J^HT 

The  underwriters  who  became  the  owners  of  tlie  car-* 
gd  at  Halifax,  were  benefitted  by  the  transportation 
from  Bordeaux.  The  cargo  was  liable  for  its  frieght. 
The  underwriters  received  the  whole  proceeds.  So 
much  thereof  as  amounted  to  tlie  value  of  tlie  fi^ight 
was  received  by  them  to  tlic  use  of  the  Plaintiffs  its 
owners  of  the  ship. 

PiNKNEY,  Momey  General,  contra. 

This  action  certainly  cannot  be  maiutained  upou  an 
insurer\s  liability  for  /rcif;ht  under  a  policy  on  carzo* 
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tJtzztc    The  rase  of  BailUe  arid  Jlfodigliatdt  %  JUafsL  7%S,iH 

HiciTArD  defcisive  to  tliat  effect :  and  oven  if  an  insurer  wei*e  lia- 

r.        ble  fiw  fi*eiglit  under  tlie  policy,  lie  must  be  sued  upon 

BALTi*    that,  and  could  not  be  made  to  answer  for  it  in  this  form 

MORB     of  action. 

INS.  CO. 

' But  it  is  said  that  ttiis  clftini  does  not  rest  on  tlie  poli- 

'  ty;  but  founded  upon  the  idea,  that  as  the  underwriters 
became  proprietors  (by  the  abandonment  and  accep- 
tance) of  tlie  cargo,  or  rather  of  the  proceeds  of  the  car- 
go, at  Hiilifax,tl!cy  succeeded  to  tlie  burthen  as  well  a^ 
to  the  benefit,  and  must  consequently  pay  freight  pro 
rata  itineris  to  the  Plaintiffs  zs  owners  ojthe  ship. 

-  To  this  it  may  be  answered,  that  if  any  freight  was> 
due,  it  was  due  from  the^  Plaintiffs  thcmselTes,  because 
it  was  earned  while  they  were  the  owners  of  thp  goods, 
arul  because  the  abandonment  could  not  tlirow  upon  the 
undo'writers  a  responsibility  for  freight  for  which  the 
assured  were  already  liable.  There  could  be  no  privi- 
ty .of  tontract  between  tlie  insurers  and  tJie  ship  owners 
with  reference  to  such  freight;  and  the  ship  owners 
could  have  no  lien  oii  the  proceeds  arising  from  the  sale« 
under  t!ie  condemnation. 

But  no  freight  was  due.  The  goods  belonged  to  the 
owners  of  the  ship,  and  of  course  the  bill  of  lading  did 
not  call  fof  freight;  On  the  contrary  it  declared  that 
no  fri^ght  was  to  be  paid*  «<  the  cargo  being  ow}ier*s  pro- 
perty*^^  To  imply  a  contract  between  the  owners  of 
the  cargo  and  themselves  to  pay  freight  to  themselves* 
and  that  two  against  the  bill  of  lading,  would  be  absurd. 
It  follows,  that  at  the  time  of  the  abandonment,  the 
Plaintiffs  had  no  right,  either  complete  or  inchoate  to 
frei^it  upon  tlic  goods  insui-ed.  If  it  were  even  admit- 
ted, then,  to  the  utmost  extent  contended  for,  that  tlic 
insurers,  accepting  the  abandonment,  took  the  cargo  cum 
ouere,  they  could  not  be  charged  with  freight  in  this 
case,  since  the  thing  insured  was^  when  they  succeeded 
to  it,  free  from  such  a  charge.  If  they  became  liable, 
for  freight.they  did  not  take  simply  cum  onere  ;  for  the 
onus  relied  upon  by  tl»e  Plaintiff^s  counsel  did  not  exist 
when  the  subject-matter  came  to  them  by  abandonment 
The  abandonment  and  acceptance  must  have  created^ 
not  passed,  if.    If  indeed  the  ship  had.afterwards  per « 
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Ibniied  any  aervice  to  the  undennritere  with  respect  to   ca2b  k 
these  goods^  an  assumpsit  might  be  implied' pro  tanto  sicRArD 
against  them ;  but  this  demand  is  for  freight  supposed        v. 
to  have  been  earned  while  the  goods  belonged  to  the    baxti* 
Plaintiflfby  and  were  expressly^  as  well  as  from  the  na-     mobs 
tmre  of  the  transaction^  exempt  from  freight  nrs.  co. 

The  doctrine  of  lien  which  has  been  spoken  of  by  the 
Plaintiffs  ci>unsel  cannot  serve  his  cause;  for  the  Plain- 
tiffs could  have  no  lien  for  ffei^bt  which  was  not  due ; 
even  if  there  could  be  a  subsisting  lien  uiK>n  these  pro- 
ceeds, for  freight  which  was  due* 

But  freight  was  not  due,  for  other  reasons*  It  may 
be  conceded  that  freight,  is  in  some  cases  due  pro  rata 
Uinem,  whei'e  the  voyage  being  intercepted^  the  oniner 
of  the  cargo  consents  to  receive  it  at  a  place  short  of  its 
destination.  But  he  must  be  a  volunteer.  A  forced 
receipt*  as  on  this  occasion,  has' never  been  adjudged  to 
give  a  title  to  pro  rata  freight.  Besides,  this  cargo  w^ 
lost ;  and  even  if  tlie  proceeds  had  covered  the  value,  it 
may  well  he  questioned,  notwithstanding  th^  dictum  in 
BaiUie  and  .Modigliam,  whetlier  by  taking  the  proceeds, 
the  owner  gives  a  right  to  pro  rata  freight 

.  But  however  that  may  be,  it  can  scarcely  be  maintain- 
ed, that  a  forced  acceptance  (by  the  owner  or  by  an  in- 
surer to  whom  an  abandonment  has  been  made)  of  pro- 
ceeds  far  shoit  of  the  value,  (as  was  the  fact  here)  will 
give  such  a  ricrht. 

Habpbb,  in  reply. 

The  case  in  Marshall  wants  the  essential  ingredient 
of  ownership  in  the  person  making  the  abandonment 
it  was  too  a  case  of  partial  loss.  The  Defendants  in 
the  present  case  are  sued,  not  as  underwriters,  but  as 
owners  of  goods  liable  for  freight  The  benefit  they 
receive  from  the  ti*anspQrtation  of  the  goods  is  a  good 
foundatioii  for  an  implied  promise.  The  decision  in 
Burrow's  reports,  of  consent  to  receive  tlic  cargo  liable 
pro  rata  itifieris  has  never  been  questioned. 

February  21<<A....StobYji  ,h  delivered  the  opiihon  of 
rhe  Court  hs  follows  ? 
VOL.  VJI 
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('JI2E  k       The  pi*esent  action  is  braaght  to  recover  frei^t  pro 
uicHAUD  rata  itineris,  under  the  foHowiog  circanistances : 

V. 

BAXTi-        '^h®  Plaintilt's  were  the  owners  of  the  ship  Hamilton 
HOBB     &n^  cargo,  and  effected  insurance  of  her  cargo  on  a  voy- 
IK8.  CO.    ^S^  f^^^  Bdrdeaux  to  New  York.    The  sum  of  gll^eoo 
___.^  was  Hnderwritten  by  theDefendants — the  sum  of  SlO,oe0 
at  Philadelphia,  and  the  Residue  of  the  value  of  the  cai^o 
(gl986,)  wa^left  uninsured.   During  the  Voyage  the  ship 
and  cargo  were  captured,  carried  into  Halifax,  and  there 
condemned.    The  Plaintiffs  abandoned  to  (h»  under- 
writers and  received  payment  for  a  total  loss.    An  ap- 
peal from  the  sentence  of  condemnation  was  interposed 
and  the  sentence  finally  reversed,  and  the  proceeds  of 
the  cargo,  which  had  been  pi^vioiisly  sold  by  order  of 
Court,  were  paid  over  to  the  underwriters  in  proportion 
to  the  sums  underwritten  by  thorn  respectively. 

We  are  all  of  opinion  that  the  Plaintiffs  are  not  en- 
titled to  recover  in  the  present  action. 

In  the  first  place  the  Court  are  satisfied  that,  as  be- 
tween the  insured  and  the  underwriter  on  the  cargo  of  a 
sliip,  tlie  latter  Is  in  no  case  responsible  for  the  payment 
of  freight,  whether  there  be  an  abandonment  or  not.  It 
iH  a  charge  on  the  cargo  against  which  he  does  not  un- 
dertake to  iudcmniCy  the  owner ;  and  if  authority  be 
necenaary  to  suppoil  the  position,  it  is  fully  borne  out 
by  the  doctrine  of  loi*d  Mansfield  in  BailHe  v.  Modi e- 
Hani,  Marshqjlly  7iJS. 

In  the  next  place  w^earc  all  of  opinion  that  no  freight 
whatsoever  was,  undertbc  circumstances  of  thiscase^du'e. 
Freight,  in  general,  is  not  due  unless  the  voyage  be 
performed.  Here  the  sliip  and  cargo  n(*ver  arrived  at 
their  port  of  destination,  and  of  course  tlie  whole  freight 
could  not  be  due.  Was  a  pro  rata  freight  due  ?  ,We 
think  not.  The  whole  class  of  cases  resting  on  the  an- 
fhority  of  Luke  v.  Lyde  f2  Burr.  884.J  proceed  on  the 
ground  that  there  is  a  voluntary  acceptance,  of  the  goods 
themselves  at  an  intrrinediat(*  port ;  and  not,  as  in  the 
present  case,  a  compulsive  receipt  from  thp  hands  of  the 
admiralty  after  capture  and  condemnation,  and  ultimate 
restc  ration  upon  the  appeal.  There  is,  in  our  judg- 
ment, no  equity  to  supi^ort  such  a  claim  j  and  altliough 
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it  receive  countenance  from  some  remarks  incidentally   cazs  & 
tlirown  out  in    BaUliei  v.  Modigliani,   the  curi*cnt  of  bichaub 
more  recent  authority^  as  well  as  of  principle^  clearly        v. 
points  the  other  way.  bai.ti- 

MOBE 

It  may  be  further  added  that  as  between  the  insui*cd   ins.  c6. 

and  the  underwriter -the  existence  of  kUtn  on  the  cargo — — — 

for  freight  does  not  vary  the  legal  responsibility  of  the 
underwriter  on  such  cargo  after  an  ahiuidonment. 

Thejudgment  of  the  Circuit  Court  is  affirmed  with 

HiO^tS. 


THE  SCHOONER  JANE  1^15. 

THE  UNITED  STATES,  ^^'^'      ^^'^' 


Freseni....M  the  Judges  except  Todd^  J. 

THIS  was  an  appeal  fran^  the  sentence  of  the  Cir-  in  a  proMea- 
cuit  Court  for  the  district  of  Maryland,  reversing  that  Jj^Lr^kJ 
of  the  District  Court,  which  condemned  the  schooner  lation  of  a  law 
Jane  for  violation  of  the  non-intcrcourse  act.  gJ^J^  Uwuwi 

ncecssary   to 

Nicholson, /or  JippeUant,  aiWacepodthre 

•^  tetuniony   oi 

,  ,       die  ideutity  of 

Contended  that  there  ought  to  have  been  positive  the  veeei. 
proof  of  the  identity  of  the  vessel, 

FiKitifBT,  Mtarney  OeneraL 

If  these  cases  are  .to  be  likened  to  criminal  prosecu- 
tions, and  if  tlic  same  strictness  be  required,  it  will  be 
impossible  to  execute  the  laws.  No  proof  was  offered 
on  the  part  of  tlte  Claimant  But  there  is  sitfB(  icnt 
proof  of  identity— «lie  is  the  same  kind  of  vessel,  has 
the  same  name,  belongs  to  the  same  port,  has  a  master  of 
the  same  name,  had  the  same  cargo,  and  the  time  of 
her  sailing  from  Port  au  Prince,  correspondcc!  with  the 
time  of  her  arrival  at  Baltimore,  alldwing  the  wsiial 
time  for  ^[lerforming  the  voyage. 
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scBoairxB     HAKPEitf  in  re/ly. 

V.  The  United  States  are  bound  to  make  put  full  proof. 

^.STATES.  If  the  fact  be  so,  much  better  proof  might  haVe  been 
.._ bad  on  tl^e  part  of  the  United  States. 

Fdrruary  a*tt..,.WA8HiiroTOT,  /•  delivered  the  opi- 
nion of  the  Court  as  foUows ; 

This  was  an  information  filed  in  the  District  Court 
of  the  United  SUtes,  for  the  district  of  Maryland^ 
against  the  schooner  Jane  and  her  cargo  for  a  breach 
of  the  law  interdicting  the  commercial  intercourse  be- 
tween the  United  States  and  Great  Britain  and  France^ 
and  their  dependencies.  The  particular  charge  alleged 
in  the  information  is,  that  this  vessel  had  imported  into 
tlie  port  of  Bidtiraore  from  some  place  in  riie  island  of 
St.  Domingo^  a  dependeiice  of  France,  1920  bags  of 
coffee  in  violation  of  the  njboye  law.  To  establish  this 
charge  two  witnesses  were  examined  on  the  part  of  the 
United  States,  who  concurred  in  testifying  that  they 
were  at  Port  au  Prince  in  the  island  of  St  Domingo, 
from  about  the  middle  of  August  to  the  middle  of  Sep- 
tember in  the  y.  ar  1809,  and  that  they  saw  lying  there 
a  schooner  called  the  Jane,  of  Baltimore,  Vezey,  mas- 
ter. That  her  cargo  consisted  of  flour,  which  she  dis- 
charged at  that  place  and  took  in  a  quantity  of  coffee 
in  bagis,  and  that  she  sailed  from  Port  au  Prince  about 
the  10th  of  September. 

One  of  these  witnesses  thinks  that  the  name  <<  Jane'' 
^as  painted  on  the  stern  of  the  vessel,  but  is  not  posi- 
tive as  to  that  fact;  nor  can  either  of  the  witnesses  say 
that  the  vessel  they  saw  at  Port  au  Prince  was  the 
same  which  was  seized  by  the  collector  of  the  port  of 
Baltimore. 

The  seizure  of  the  vessel  and  cargo,  which  are  the 
subject  of  this  controversy,  was  made  between  the  1st 
and  ISth  of  October,  1809. 

Upon  the  above  evidence,  the  District  Court  dis- 
missed the  information  and  ordered  restitution  of  vessel 
and  cargo.    This  writ  of  error  is  taken  to  thiD  sentence 
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pronounced  by  the  Circait  Court,  which,  uppn  an  ap-  sc^ooNBR 
pealf  reversed  that  of  the  District  Court  and  condemn-     jans 
ed  bcltb  thv*  vessel  and  cargo.    For  the  Claimants  it  is        v. 
contended  that  the  eviflence  in  this  case  is  merely  pre-  u.statbs. 
snmptive,  and  is  much  too  light  to  establish  the  fact,  ■ 

necessary  ti  be  made  out,  that  ftie  vessel  seized  by  the 
collector  of  Baltimore  is  the  same  vessel  which  was 
seen  by  the  witnesses  at  Port  an  Prince.  If  the  latter 
part  of  the  objection  to  the  evidence  be  weU  founded  it 
is  fatal  to  the  sentence,  because  although  presumptive 
evidence  is  clearly  admissible,  and  may  of  itself  be  suf- 
ficient to  support!,  in  many  instances,  even  a  criminal 
prosecution,  yet  the  circumstances  proved  oti^t  not 
only  to  harmonize  with  each  other,  but  they  ought  in 
themselves  to  be  so  strong  as  fully  to  satisfy  the  mind 
of  the  fact  they  are  intended  ta  establish. 

In  this  case  there  is  such  a  coincidence  in  the  circum- 
stances proved  in  relation  to  the  vessel,  the  cargo,  and 
the  voyage,  as  to  impress  the  mind  with  a  conviction, 
almost  irresistable,  that  the  schoon^  Jane,  seen,  by  the 
witnesses  at  Port  au  Prince,  is  the  identical  vessel 
against  Which  this  prosecution  is  carried  on.  That  ves- 
sel was  a  schooner,  the  reputed  name  of  which  at  Port 
au  Prince  was  the  Jane,  of  Baltimore,  Vezey,  master; 
which  took  in,  at  that  port,  coffbe  in  bags  and  sailed 
from  thi  nee  about  the  lOth  of  September.  The  vessel 
in  question  is  a  sclinoncr,  bears  the  same  name,  was 
commandeil  by  a  capti'n  Vezey,  her  cargo  coffee  in 
bags,  and  she  arrived  at  Baltimore  between  tlie  1st  and 
and  lOtli  of  October,  about  the  time  when  a  vessel 
which  had  left  Port  siu  Prince  on  the  10th  September 
might  re.asonabIy  have  been  expected  to  arrive.  It  is 
bar<'ly  possible  that  tlie  facts  proved  in  this  case  should 
apply  to  any  other  vessel  than  the  one  in  question;  and 
in  the  absence  of  all  explanatory  evidence,  which  it  was 
so  entirely  in  the  power  of  the  Claimants  to  have  pro** 
duced,  is  sufficient  to  deprive  him  of  this  slight  ground 
to  stand  upon. 

It  is  true  that  the  proof  of  identity  might  have  been 
rtrengthened  by  evidence  that  this  vessel  sailed  from 
Baltimore,  of  the  time  when  she  sailed,  the  port  for 
which  she  cleared,  and  the  cargo  she  took  out 
with  her.    But  it  does  not  appear  in  this  record,  nor 
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KGHOONKK  does  it  necessarily  follow,  tliat  she  sailed  Ii*oqi  BalU- 

JANE      more  on  her  outward  vojagc,  or  that  it  was  in  the  pow- 

V.        er  of  ^lie  United  States  to  prove  any  of  the  above  facta. 

U.8TATES.  On  the  otiier  hand,  nothing  could  have  been  more  easy 

— — than  for  the  Claimants  to^have  proved  them,  and  stOI 

further  to  have  proved,  if  their  case  would  have  admitted 
it,  that  the  evidence  on  the  part  of  the  United  Stato^ 
did  not  apply  to  tliis  vessel. 

The'Court  is  of  opinion  that  there  is  no  error  in  the 
sentence  pronounced  by  the  Circuit  Court,  and  that  the 
same  should  be  affirmed  with  costs. 


181S.  

Ftb.      Ath.  ^^^^  '^-  MUNROE  4-  THORNTON. 


Msent...Jow!f80N,  J.  and  Todd^  J. 

neiJnitod         t^iis  was  an  appeal  from  the  decree  of  the  Circuit 
bonnd^th?  CouKfor  the  district  of  Columbii^  in  a  suit  in  Chance- 
dDcianuioiioaf  ry>  brought  by  Lee  against  Thomas  Munroe,  superin- 
gSdS^  tcndant  of  the  city  of  Washington,  and  William  Thorn- 
a  mbuir  of  ton,  the  survivor  of  the  late  board  of  conunissioners  for 
Souirmcar  ^*'**  ^'^y*    ^^^  object  of  the  bill  wns  to  abtain  a  dis- 
that  thri^nir  count  of  3«000  dollars  upon  a  judgment, Hdiich  Munroe, 
3j]*g^      as  Buperintendant,  had  obtained  against  Lee  upo^  his 
seope  oT  hh    bond.    The  ground  upon  which  this  set-off  was  claim- 
inftOTity^tHd  ed,  was  this.     Morris  and  Nicholson  were  indebted  to 
m^^ta.  '^'  ^"  *'^**^  ^""™  ^y  promissory  ndtes,  and  offered  pay- 
^17  or<c:cnt  mcnt  in  ceilain  city  lots,  the  title  whei'eof  was  in  the 
JJ?U^^  commissioners  of  the  city.    Morris  and  Nicholson  hav- 
^^*^*     ing  paid  money  in  advance  to  tlie  commissioners,  were, 
as  they  supposed,  entitled  to  demand  from  them  the  con^ 
veyanccof  the  lots  in  question,  under  existing  contracts 
between  the  commissioners  and  themselves.  Whereupon 
Iiee  applied  to  tlie  commissioners  to  know  of  them  whe- 
ther they  would  convoy  the' Iota  to  him,  upon  the  order 
of  Morris  and  Nicholson.    This. they  promised  to  do« 
and  made  afl  entry  of  it  in  their  journal.    Lee  then 
agreed  with  Mt>rris  and  Nicholson  to  i-cceive  the  lots  in- 
payment, and  upon  receiving  their  order  to  the  commis- 
sioners to  convey  them  to  him,  gave  up  to  Morris  and 
Nicholson  their  notes  for  9,000  dollars,  which  were  th6 
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evidence  of  the  debt.     On  presenting  tkis  order  to  the      lee 
rommissioners,  they'  refused  to  convey  the  lots,  unless        v. 
he  would  pay  them  the  purchase-money  due  thereon  to  mi7Nro£& 
them  from  Morris  and  Nicholson,  alleging  that  t!ie  ba-    tiiorn- 
lance  was  against  Morris  and  Nicholson  in  thc^r  accoqnt      ton. 
with  the  commissioners.    Morris  and  Nicholson  short*  ............^ 

1y  afterwards  became  insolvent 

C.  Leb,  for  Hit  Jippellant 

This  case  cannot  be  distinguished  from  tiiat  of  a  moit- 
gagee,  who  knowing  another  person  is  about  to  lend 
money  upon  the  mortgaged  promises,  infornns  him  that 
his  mortgage  is  satisfied.  If  it  be  not,  he  shall  be  post- 
poned to  the  2d  mortgagee.  2  Vem*  55^.  ,  Ibbottsm  v. 
Rhodes.  1  P.  Wms.  39*.  MKiitla  i?.  Mwi-gatroyd.  i 
Doll.    Levy  v.  Bank  U.  S. 

The  Commissioners  were  acting  within  the  scope  of 
their  authority.  It  was  their  business  to  keep  the  ac- 
counts with  Morris  and  Nicholson,  and  to  kiiow  the  ba- 
lance ;  it  was  also  their  business  to  convey  tlielots.  Ir 
is  immaterial  what  was  the  real  state  of  accounts  attiic 
time.    They  acted  at  their  peril. 

The  question  is,  who  shall  bear  {he  loss  ?  Not  he  who 
was  in  no  fault,  but  he  whose  duty  it  was  to  know  tin' 
truth,  and  who  by  his  negligence  has  brought  this  loss 
upon  the  Plaintiff. 

JoiCEs,  cmdriu 

This  case  doe^  not  de^iend  tipon  the  principle  of  first 
and  second  mortgagee.  The  bill  does  not  seek  relief  per-, 
sonally  against  the  superintendent,  or  the  surviving 
commissioner,  but  is  intended  to  charge  the  public  with 
this  loss.  The  commissioners  were  public  officers;  they 
had  no  interest  in  the  business.  It  was  ^a  simple  mis- 
take of  a  fact  on  their  part,  which  cannot  bind  the  U. 
States.  It  is  an  attempt  to  set  off  unliquidated  damages 
incurred  by  these  ptibltc  qffkefs  against  a  judgment 
debt 

Feb.  26tA«.;.LiviNO9T0ir>  J.  delivered  the  opinion  of 
the  Court  as  follows : 
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LfiB  Tbis'is  a  bill  seeking  relief  against  public  ofilcerH 

V.        noiiiinally,  but  against  the  Unit^  States  in  fact,  for 

MUNBOE&  a  mistake  of  tbe  former  in  a  representation  made  by 

THORN-   |;liem    to    tlic  Apiiellanty  by  which  it  is  allegedf  that 

TON.      he  has  sustained  a  loss,  for  tbe  redress  of  which  in 

■  damages  tliis  suit  is  brouglit*    It  has  been  contended  in 

this  case,  that  the  Defendants  having,  in  their  public 
character  as  commissioners  of  the  city  of  Washington, 
misinformed  the  Plaintiff  as  to  the  stat6  of  the  accounts 
between  them  and  Morris  and  Nicholson,  and  tliereby 
induced  him  to  relinquish  a  demand  which  lie  had  against 
the  latter,  lie  is  now  entitled  to  have  discounted  from  a 
judgment,  wlHch  they  have  obtained  against  him  for  the 
use  of  the  United  States,  a  sum  equal  to  the  principal 
and  interest  of '^the  debt  which  he  lost  by  the  confidence 
which  he  placed  in  them ;  and  this  is  supposed  to  be  like 
the  case  of  a  party,  who  beine  about  to  lend  money  on 
i*eal  estate,  applies  to  one  who  holds  a  prior  mortgage  to 
ascertain  whether  he  has  any  incumbrance  on  it.  There 
is'no  doubt,  in  such  a  case,  that  if  the  person  making 
the  applicatiq^i  discloses  that  he  is  about  lending  money 
on  the  estate,  he  will  be  preferred  to  the  first  mortgagee, 
should  the  latter  deny  his  having  a  mortgage,  or  assert 
iht^t  it  is  satisfied;  and  it  seems  agreeable  to  the  dictates 
of  reason  and  good  conscience,  that  his  claim  should  be 
.  postponed  to  that  of  a  person  whose  confidence  was  in- 
spired by  tlie  misi*epresentation  of  one,  who  was  acting 
fur  himself,  and  every  way  ^competent  to  inform  him  of 
tlie  truth.    But  in  all  the  cases  which  have  been  decided 
on  this  principle,  the  fraud,  for  such  it  is  supposed  to 
be,  has  been  pi*actised  by  a  party  who  has  himself  an 
interest  in  the  subject-matter  of  inqniry,  who  cannot  well 
be  mistaken,  and  whose  conduct  Uierefore  ought  to  be 
conclusive  on  him,  when  the  rights  of  third  pei-sons 
come  in  question.    It  is,  however,  not  known  to  tbe 
Court,  that  tlie  same  rule  of  decision  has  been  extended 
80  as  to  affect  the  interests  of  principals,  and  particu- 
larly of  the  public,  in  consequence  of  similar  hitstakes' 
m'ade  by  an  agenl^  nor  is  it  reasonable  that  such  exten- 
sion should  take  place,  .unless  it  most  manifestly  appear 
that  the  agent  was  acting  within  the  scope  of  his  autho- 
rity, and  was  empowered,  in  his  capacity  of  agent,  to 
mike  the  declaration  or  repi*esentation  which  is  relied  on 
as  the  ground  of  relief.    In  the  present  case,  the  iDe- 
feudants  wer?  employed  and  aothorized  by  the  public  to 
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•eU  and  make  contracts  for  the  aale  of  certain  lands  Iy«      jjsA 
ing  within  this  district.    In  pursuance  of  these  powers*       t. 
they  had  made  contracts  with  Morris  and  NicholsoDy  wavwj^tt 
who  having  advanceil  a  considerable  sum  of  money,  were   tbobit- 
in  the  habit  of  directing  the  Defendants  from  time  to      Tm» 
time*  to  convey  certain  of  the  lote  wliich  tliey  had  con-  •<— 

tracted  for*  to  the  persons  named  In  such  orders.  The 
commissioners  supposing  that  Morris  and  Nicholson  had 
not  yet  received  titl<?s  to  land  equal  in  value  to  the  sum 
which  they  had  advanced^  told  the  Plaintiff  that  if  he 
would  obtain  an  order  from  them  for  certain  lots,  they 
should  be  conveyed  to  him.  But  in  a  day  or  two  after, 
they  discover  that  Morris  and  Nicholson  had  already  re- 
ceived deeds  for  lots  to  tlie  whole  amount  of  the  sum 
which  they  had  advanced*  and  give  notice  of  this  fact  to 
iho  Plaintiff,  offering  however  to  convey  to  liim  the  lots 
Jnquestion,  on  his  paying  for  them  at  the  rate  expressed 
in  their  contract  witli  Morris  and  Nicholson.  The  Court 
will  not  inqnire  whether  the  Plaintiff  really  suffered  any 
injury  from  the  confidence  which  he  placed  in  tlie  com- 
missioners, or  whether  he  lost  his  remedy  against  Mor- 
ris and  Nieholson,  (of  which  very  serious  doubts  (bay 
weU  be  entertained)  but  a  majority  of  the  Judges  are  of 
opinion*  that  the  communication  made  by  the  commis- 
9ipners.  to  the  plaintiff,  was  altogether  gratuitous,  and 
that  not  being  within  the  sphere  of  their  official  duties* 
the  United  States  cannot  be  injured  by  it,  and  that  the 
Defendants  could  not,  without  rendering  themselves  per* 
sonally  liable  to  the  public,  have  made  a  title  to  the 
Plaintiff  after  a  discovery  of  the  mistake  which  they 
had  made,  but  on  the  terms  proposed  by  them :  or  id 
other  words,  that  the  United  States  could  not*  ny  aily 
declaration  of  the  commissioners  proceeding  from  a  mis* 
take,  lose  the  lien  which  was  secured  to  them  by  the 
contract  with  Morris  and  Nicholson,  for  the  stipulated 
price  of  this  property.  If  the  commissioners  acted 
fraudulently,  which  is  not  pretended*  they  may  be  per* 
tonally  liable  in  damages  to  the  Plaintiff;  but  if  it  were 
a  mistaiLe*  and  such  it  is  represented  tb  be*  the  Court 
ha^already  said  that  the  interests  of  the  United  Stated 
cannot*  and  ought  not,  to  be  affected  by  it.  IVf re  it 
otherwise*  an  officer  entrusted  with  the  sales  of  public 
lands*  or  empowered  to  make  contracts  for  such  sales, 
might  by  inadvertence*  or  incautiously  giving  informal 
tion  to  others,  destroy  the  lien  of  his  principtila  on  very 
VOL.  VII.  M 
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valuable  and  large  tracts  of  real  estate,  andeveh  ^w- 
V.        duce  alienations  of    them  without  any  consideration 
«ti,inioK&  whatever  being  recdred.    IV''''^^*^  wf  ^^^^^^ 
TttoBir.    Should  now  and  then  suffer  by  such  mistakes,  than  to 
introduce  a  rule  against  an  abuse,  of  winch,  by  unpro- 
.  per  collusions,  it  would  be  very  diflScult  for  the  publit 
tq  protect  itself-    It  is  the  opinion  of  this  Court,  that  the 
decree  of  the  Circuit  Court  be  affirmed. 


X.BE 


voir. 


HERBERT  AND  OTHERS 


1813. 

17. 

Ftb.      15U,.  WREN  AND  WIFE  AND  OTHERS 


Pmtnt...jai  tht  Judges  except  Todd,  Ji 

ERROR  to  the  Circuit  Court  .for  the  district  oi 
Cams  u  Columbia,  sitting  at  Alexandria,  in  a  suit  in  Chancery 
Q^^  brought  by  RichaM  Wren,  and  Susanna,  his  wife,  who 
raT  iSr.  was  the  widow  of  Lewis  Hipkins,  deceased,  and  John 
«f»  ^'^^  and  Westtey  Adams,  her  trustees,  against  W.  Herbcrtii 
S^f  !rf'T.  Swaiin,  R..B.  Lee,  and  W.  B.  Page,  (trustees  of 
*nw,  opeei-  Philip  R.  Fcndall,  deceased)  aftd  E.  L  Lee,  Jos.  Deane 
Sfc;''^""»dF*  Green. 

ftrj,    «• .  M- 

•JjVj?  P»>-  j^^  ^^^  ^ag  stated  by  Mabshall,  Ch*  J.  (In  de- 
Jr  3e  whSS  Uverifig  the  opinion  of  the  Court)  as  follows: 

S!"!«*^  Tilis  suit  was  brought  by  Richard  Wren,  and  Susan- 
AtMhepfeu  na,  his  wife^  formerly  the  wife  of  Lewis  Hipliins,  pray-^ 
biicucfddw.j^g  that  dower  may  be  assigned  her  ip  a  tract  of  land 
ttadeTUeof  of  which  her  former  husband  died  seized,  and  which 
IS^'r  A*^"  ^^  ®*"^  ^^^^  ^^^*  *"**  conveyed  to  the  Defendant,  Jo- 
^w,%iKirScph  Deanc,  or  that  a  just  equivalent  in  money  may  be 
from  ciream-  deci*eed  her  in  lieu  thereof* 

-*- to  be 


iDtiPnd^4   in 

Ueu  of  dower,f     The  material  circumstances  of  the  case  arc  these : 

■hen>utmtt1uf 
liei*  dedjony 

and  cannot  Lcwis  Hipkins  being  seized  as  tenant  m  common 
ft  *^  join  ^^**  Philip  Richard  Fendall  of  one  third  of  a  tract  of 
terhoibai^in  land  lying  in  the  county  of  Fairfax  by  his  deed  oxe- 
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coted  i>y  himself  afid  wife,  leased  the  same  to  Philip  HBa^raiT 
Richard  Pendall  for  the  term  of  thirteen  years,  to  com-  &othbbb 
mence  on  the  first  of  September,  in  the  year  1794,  at        r.* 
the  annual  rent  of  liOL  wrbit 

&0THSU. 

In  the  year  1794  Lewis  Hipkins  departed  this  life,  ■ 

having  first  made  his  last  will  and  testament  in  writing, »  leMe  fer 
in  which  he  devised  both  real  and  personal  estate  to  his  i!(Sii^ii£M To 
wife :  the  real  estate  for  her  life,  with  remainder  to  hi^idover  in  the 
three  daugliters.  T  Court  rf 

ChanMty  etn- 

To  his  two  sons  he  devised  the  premises  in  question,  "<^  ^^^ 
and  .added  that  if,  during  the  minority  of  his  sons,  Phir-^iMw  mo- 
lip  R.  Fendall  should  erect  thereon  anothei*  water  mill  ney  in  Uen  of 
or  water  mills,  bis  desire  was  that  his  sons  or  the  iaur-  J^*^^J^ 
viyor  of  them  should,  at  the. expiration  of  the  lease  for  nid,  unien  br 
years  made  to  the  said  Philip  pay  one  third  part  of  tlie  «JJJ^*  ^^' 
value  of  sbch  mill  or  mills,  and  in  default  of  payment  ^^  "^ 
that  P.  R.  Pendall  should  be  permitted  to  hold  the  same 
at  the  present  reqt  until  the  value  should  be  received. 

He  directed  his  two  tracts  of  land  in  liOudon  to  be 
sold  for  the  payment  of  his  debts,  and  appropriated  the 
annual  rent  accruing  on  the  lands  leased  to  P.  R.  Fen* 
dall  to  the  education  and  maintenance,  of  his  childreur 

The  testator  then  adds  the  following  clause: 

*f  If  it  should  so  happen-  that  the  remaining  part  at 
my  estate  not  herein  bequeathed  should  prove  insuffi- 
cient to  pay  all  just  demands  against  my  estate,  then 
my  will  and  desii-e  is  that  my  executors  shall  sell  as 
much  of  my  real  and  personal  estate  as  may  be  neces* 
sary  to  piake  up  the  deficiency,  and  that  they  shall  sell 
such  parts  as  Mill  divide  the  loss  among  niy  representa- 
tives as  nearly  as  may  be  in  proportion  t  j  the  property 
bequeathed  to- them  and  each  of  them.'' 

On  the  13th  day  of  December,  in  tlie  year  1797,  Su- 
santia  Hipkiiis,  then  the  widow  of  Lewis  Hipkins,  con- 
veyed her  dower  in  the  premises  in  question  and  Also 
in  the  land  devised  to  her  for  life  by  her  deceased  hus- 
band to  the  PlaintiiTs,  John.  Adams  and  Westlcy  Adams« 
jn  trust  for  her  use. 


87t  SUPREME  COURT  U.  & 

BRftBBST      In  the  yeiir  1603  P.  tL  Fendall  and  Walker  Mdse  in- 

&  oTHFifts  stituted  a  suit  against  the  executors  and  children  of 

V.        Lewid  Hipkins,  deceased^  and  in  the  month  of  June  in 

WBEN  that  year  the  cause  came  on  to  be  heard  by  consent  of 
&0THBR8.  p  rtieSf  when  the  Court  decreed  that  the  whole  estate  of 

..,;  Lewi8  fUpkins  be  sold  and  the  money  brought  into  Court* 

The  report  of  the  salfc  dfies  not  appear  on  the  record^ 
but  an  entry  was  made  that  the  report  was  made  and 
confirmed  by  the  Court. 

Under  this  decree  the  pi-emises  were  sold  and  con-- 
Tcyed  to  the  Defendant,  £•  1%  Lee,  who  purchased  ill 
trust  for  P.  R.  Fendall,  ono  of  the  executors  of  Lewis 
Hipkins.  On  the  deed  of  ccinveyance  is  a  memorandum 
stating  that  the  property  was  sold  subject  to  dower. 

Lee  conveyed  the  premises  tp  the  other  Defendants, 
trustees  of  P.  R.  Fiendall,  for  the  purposes  of  a  trust 
deed  which  had  been  <  previously  executed  conveying  to 
thiun  the  other  two  thirds  of  the  same  estate  on  certain 
trysts  in  the  deed  recited. 

The  trustees  sold  and  conveyed  to  the  Defendant,  Jo- 
seph Deane. 

Tlic  bill  states  that  the  Defendant,  Joseph  Deane, 
bad  not  paid  the  purchase  money,  and  was  willing, 
should  the  Court  decree  dower  in  the  pitmises,  to  give 
an  equivalent  in  money  in  lieu  thereof. 

Soon  alter  the  trust  deed  from  Susanna  Hipkins  to 
John  and  Westley  Adams  she  intermarried  with  the 
Plaintiff,  Richard  Wren. 

Philip  R.  Fendall  continued  to  pay  the  PlaintUf,  Su- 
sanna»  dunng  her  widowhood,  and  the  Plaintiffs,  Kicli- 
ard  and  Susanna,  after  their  intermarriage,  one  third 
part  of  the  rent  accruing  on  the  premises  devised  to 
hite  by  Hipkins  and  wife  until  tbe  year  1803 :  since 
which  he  has  refused  or  neglected  to  pay  the  same. 

The  Defendants,  the  trustees  of  Philip  Richard  Fen- 
dall, he  havitiG^  departed  this  life  previous  to  the  inltltii* 
Hon  of  this  suit,  insist. 
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1.  That  Uie  remedy  (tf  the  Plaintiflby  if  they  •  have  irERBiVKr 
mjf  is  at  l|iw»  and  that  a  Court  ottqmij  can  take  no  &  oTHBBt 
jurisdiction  of  the  cause-  v* 

ynum 

t.  That  Che  provision  made  by  the  will  of  Lew^s  nip-  &oTBttlui. 
kins  for  the  PUintifl;  Susanna,  not  having  been  re-  ■ 

notfnced  by  her,  bars  her  right  of  dower  in  his  estates 

The  Defendant,  Joseph  Deane,  has  put  in  no-answer, 
and  as  against  him  the  bill  is  taken  as  confessed* 

The  Circuit  Court  determined  that  the  daim  of  the 
Plaintifl;  Susanna,  to  dower  w^as  not  barred,  and  de- 
creed her  a  sum  in  gross  as  an  equivalent 'tlierefor. 

From  this  decree  the  trustees  of  Philip  Richard  Fen-^ 
dall  have  .appealed  The  Plaintifls  also  object  to  so 
mucli  of  thie  decree  as  refi.'ses  them  ronton  the  premises, 
and  have  therefore  taken  out  likewise  a  .writ  of  error. 

E.  I.  IiEB,  for  Hit  PMntiffs  tn  error. 

1.  If  the  Complainant,  Susanna,  has  any  rigiit  of 
dower,  her  remedy  was  in  a  Court  of  law. 

In  a  suit  in  Chancery,  if  a  question  of  dower  arise, 
and  the  riglit  of  dower  be  denied,,  a  Court  of  equity 
will  send  it  to  a  Court  of  law  to  be  tried* 

The  Courts  of  the  United  States  are  forbidden  by 
law,  to  exercise  Chancery  jurisdiction  in  a  case  in  which 
there  is  a  remedy  at  law.  A  Court  of  equity  takes  cog- 
nizancc  of  no  case  of  dower  which  does  not  involve 
some  peculiar  ground  of  equity:  such  as  discovery, 
partition^  account,  &c» 

Here  was  no  prayer  for  discovery,  nor  partition,  and 
although  an  account  was  praye4l,'yet  it  was  unnecessa- 
i»y.  1  Fanb.  19.  1  Br.  C.  0.  326.  3  Jitk.  130.  Dornter 
V.  Farieseut.    2  Br.  C.  C.  631.    2  Vt%.  Jr.  124. 

2.  She  had  no  right  to  dower.  Her  husband.  Hip- 
kins,  had  devised  to  her  an  estate  fur  life,  which  ap> 

Krs,  by  die  various*  provisions  in  His  will,  to  have 
n  intended  to  be  in  lieu  of  dower.    The  lands  out  of 
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iiEKBBRT  ifhich  dower  is  now  claimed,  lie  devised  to  his  sons^ 
&  OTH£Rs  and  also  devised  them  for  payment  of  his  debts.    He 
V.        8i)€cificall7  devised  away  all  his  landsi 

WREW 

icoTUERs.     In  the  case  of  Awikr  v.  J>rarton,  ^  Hen.  and  Mm*,  23, 
— —  tl^e  devisQ  was  not  expressly  in  lieu  of  dower,  but  the 
fact  was  collected  from  the  whole  context  of  the  will. 

S.  JSot  if  she  had  a  right  of  dower,  the  Court  had  no 
authority  to  make  a  decree  for  part  of  the  purchase 
money,  without  the  consent  of  all  parties  concerned. 
1  JnsU  33. 

R,  I.  Taylob,  contnu 

None  of  the  facts  upon  which  the  claim  of  dower  is 
founded  is  denied  by  &e  answer.  Tlie  denial  of  the 
right  is  founded  on  pai*ticular  facts  therein  stated. 

1.  As  to  the  jurisdictum:  at  the  present  day  Courts 
of  law  and  equity  have  a  concurrent  jurisdiction  in 
dower,  if  tlie  facts  are  not  denied  upon  which  the  claim 
of  dower  is  founded;  such  as  seizure,  &c.  In  general 
a  Court  of  Chancery  ia  the  proper  tribunal.  A  discq- 
very  is  alinost  always  sought;  partition  is  frequently 
requii*ed,  and  an  account  is  generally  taken.  Comyns 
Dig.  TiU  Chancery,  E.  MUford,  109, 129.  1  Fonh.  %% 
6  Bae^  Ah.  M7.  k  Vex.  Jr.  122, 124.  There  is  no  case 
In  Virginia  where  the  jurisdiction  has  been  denied. 

In  this  case  a  partition  was  necessary',  and  that  is  |^ 
.special  ground  of  equitable  jurisdiction. 

But  the  property  had  been  sold  by  order  of  Court, 
expressly  subject  to  dower,  and  the  deed  to  Deane  con- 
tained a  covenant  to  indemnify  him  against  the  claim  of 
dower.  A  Court  of  Chancery  can  call  all  parties  before 
It,  and  by  decreeing  a  compensation  in  lieu  of  land, 
prevent  circuity  of  action.  The  widow  and  the  pur- 
chaser had  consented  to  such  a  decree.  An  account  of 
rents  and  profits  was  also  necessary.  The  act  of  Con- 
gress proliibiting  the  resort  to  Chancery  where  there  is 
a  remedy  at  law,  is  only  an  affirmance  of  a  principle  of 
tlie  common  law. 
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But  it  is  said  that  by  joining  in  the  lease  for  15  }[fars,  HBRBKRar 
she  barred  her  dower  during  the  lease.  This  is  not  so.  &  othekb 
Her  husband  still  had«a  fi^e  hold  of  inheritance  in  the  v. 
land^  and  died  seized  thereof.  And  the  widow  is  enti-  vRBir 
tied  to  dower  in  all  lands  of  which  the  husband  was  teoTHBits* 
seized  of  the  freehold  of  inheritance  during  the)  cover-  -— — ^ — 
ture.    1  Inst.  52.    Com.  Dig.  Tit.  Bower,  Jt.  6. 

But  the  most  formidable  objection  arises  upon  the  de- 
vise to  her  bjr  the  will.  That  devise  was  .not  expressly 
in  lieu  of  dower,  nor  is  there  such  avennent  as  the  state 
of  Virginia  requires.  Therb  is  no  averment  that  she 
accepted  the  lands  devised  in  lien  of  dower;  nor  that 
her  husband  was  seized  of  such  an  estate  in  those  lands 
as  would  be  a  bar  if  she  had  accepted  them. 

The  decree  of  the  Court  was  for  a  sale,  of  the  nohtik 
real  estate  of  her  husband.  It  does  not  appear  that  the 
land  devised  to  her  was  not  sold  as  well  as  the  rest.  If 
it  was  she  is  not  barred  of  her  dower.  Co.  Idt;  18, 
('B.J  Harg.  note.  Ridgeway*s  Rep.  tern.  Hdrdwtckc4.H. 
Bonner  v.  Fortescue.    Fonb.  22. '  6  Bac.  M.  417. 

But  there  is  an  error  in  favor  of  the  Plaintiff  in  erron 
and  if  the  cause  should  be  sent  back  it  ought  t9  b(ft  cb^ 
rectcd.  There  was  no  allowance  made  for  arrearage 
of  rent. 

Aa  to  the  decree  for  money  in  Ueu  of  land.  The 
widow  was  willing  to  receive  it,  and  the  Defendant;^ 
Beane,  to  pay  it.  If  there  had  not  been  a  decree  ibr 
money,  Deane  would  have  been  obliged  to.  pay  the  whi^l) 
purchase  money  to  the  trustees  and  then  sue  them  for  a 
llreach  of  covenant,  and'  recover  bacli  in  damages  the 
value  of  the  dower  to  be  assessed  by  a  jury.  By  ascer- 
tilining  that  value  in  the  first  instance,  this  circuity  of 
action  and  loss  uf  time  are  prevented.  Wbeflier  thd 
Cturt  below  ought  themselves  to  have  fixed  the  value 
of  the  dower,  or  left  it  to  be  ascertained  by  a  master  in 
chancery,  or  by  a  jury,  we  do  not  pretend  to  say.  We 
do  not  wish  the  decree  to  be  affirmed.  We  hope  the 
hill  will  not  be  dismissed;  but  sent  back  with  instruc- 
fions  to  allow  us  the  ari-earages  of  rent  with  the  profits 
thereon,  and  that  an  account  be  taken  accordingly. 
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mmni^tLr      C.  liBB,  m  reply. 

&  0THBB9 

V.  The  essential  point  Q^  the  case  u  that  she  ia  barred 

WBBN     of  her  dower  by  her  acceptance  of  a  jointare  onto  the 

4aT«BB8,  win.    The  act  of  assembly  fBev.  Cp.  180»  $  ±ij  sayf 

*  <<  that  if  any  estate  be  conveyed  by  deed  or  will^  either 

expressiyf  or  by  avermaU,  in  lien  of  dourer^''  4cc.  <<8ucb 

conveyance  shall  bar  her  dower  of  the  residoe^''  &c« 

She  has  accepted  her  jointare  and  resides  upon  it.    All 

the  circumstances  of  the  will  show  the  intent  to  be  in 

Meu  of  her  dower.    By^  avtrmeiU,  means  by  aOegatioii 

and  proof  dehors  the  wUI.  1  InsL  36,  ^bj  note.    Woode^ 

jon.  Tit.  Dower.  Margrave  Co.  IaL.M,  CPJ  *i^    i  ^• 

Cf  C.  tt999  PMr9on  v.  feareon. 

'The  Court  had  no  right  to  decree  money  in  lieu  of 
the  land  witbout  consent  of  the  creditors. 

No  arrearages  of  dower  can  be  recovered  for  the  time 
precediRK  the  demand. 

i^ebruafy  S6f&....MAB9HAiXf  Ck.  J.  after  stating  the 
casOf  delivered  the  opinion  of  the  Court  as  follows : 

Th<f  material  questions  in  the  cause  are : 

1.  Has  a  Court  of  equity  jurisdiction  in  the  case  ? 

B.  fs  the  PlaintiflV  Susanna^  entitled  to  dower? 

S.  If  these  iK>int8  be  in  her  favor  wliat  decree  ought 
the  Court  to  make? 

According  to  the  practice  which  prevails  genenally 
in  England,  Courts  of  equity  and  Courts  of  law  exer- 
cise a  concurrent  jurisdiction  in  assigning  dower. 
Many  reasons  exist  in  England  in  favop  of  this  juris- 
diction: one  of  which  is,  that  partitions  are  made  and 
accounts  are  taken  in  chancery  in  a  manner  highly  fa- 
vorable to  the  great  purposes  of  justice.  In  this  case 
dower  is  to  be  assigned  in  an  undivided  third  part  of  an 
estate,  so  that  it  is  a  case  of  partition  of  the  original 
estate  as  well  as  of  assignment  of  dewer  in  the  part  of 
which  I^wis  Hipkins  died  seized. 
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An  additioiial  reason  mi  a  conclusive  one  in  lavof  ttBBBMiir 
Of  the  jurisdiction  of  a  CouK  of  equity  is  tliis:  The  &  qthAbs 
lands  are  in^  possession  of  ,a  purchaser  who  has  not  jet       v. 
paid  the  purchase  money.    A  Court  of  law  could  ad-     wmnir 
judge  to  the  Plaintiflb  only  a  third  part  of  the  land  it-  kortaxMB* 
m£    NoWf  if  the  Plaintiirs  be  willing  to  leave  the  pur-  «.«««.«.«^ 
ehaser  undisturbed^  to  afflrm  the  sales  and  to  receive  a 
compensation  for  her  dower  instead  of  the  land  itself^  a 
Court  of  equity  ought  never^  by  refiising  its.  aid,  to 
drive  her  into  a  Court  of  law  and  compel  her  fo  receive 
her  dower  in  the  lands  themselves*    This  is  therefore 
a  proper  case  for 'application  to  a  Court  of  Chancery* 

<•  It  is  perfectly  clear  that  the  provision  made  by 
Lewis  Hipkins  in  his  last  will  is  no  bar  to  a  claim  of 
dower  for  several  reasons,  of  which  it  will  be  necessary 
to  mention  only  two* 

!•  It  is  not  exiMressed  to  be  made  in  lien  of  do^^lrer. 

2.  It  is  not  averred  that  she  has  accepted  the  previa 
sibn  and  stiH  enjoys  it 

8*  tt  remains  to  inquire  what  decree  the  Court  ought 
^  make  in  the  case. 

The  first  question  to  be  discussed  is  this:  Is  the 
Ptaintiir,  Susanna,  entitled  both  to  dower  aod  to  the 
provision  made  for  her  in  the  will  ai  hec late  husband? 

The  law  of  Virginia  has  been  construed  to  authoriui 
ah  averment  that  the  provi^on  in  the  will  is  made  in 
lieu  of  dower,  and  to  support  that  arerment  by  matter 
deken  tjhe  wilL  But,  with  the  exception  of  this  allow^^ 
ance  to  prove  the  intention  of  the  testator  by  other 
testimony  than  may  be  collected  from  the  will  itself,  the 
act  of  the  Virginia  legislature  is  not  understood  in  any 
respect  to  vary  the  previously  existing  common  law; 

In  the  English  books  there  are  to  be  found  many  ^e- 
cisions  in  which  the  widow  has  been  put  to  her  election 
cither  to  take  her  dower  and  relinquish  the  provision 
made  for  her  in  the  wiU,  or  to  take  that  provision  and 
jielinquish  her  dower.  There  are  other  cases  la  whirh 
VOIa  VII  40 
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HBBBBBT  siie  liEB  been  permitted  to  hold  both.    The  prindple 
h  oTHSBs  upon  which  these  cases  go  appears  to  he  thb : 

WBBir        It  is  ffk  maxim  in  a  Court  of  equity  not  to  pei^mit  tkif 
&0THBB8.  same  person  to  hold  under  i^nd  against  a  wiD.  If  th?rar* 

•«*-^ fore  it  be  manifest^  from  the  face  of  the  will^  that  the 

testator  did  not' intend  the  provision  it  contains  for  his 
widow  to  be  in  addition  to  her  dower,  but  to  be  in  lien 
of  it;  if.  his  intention  discovered  in  other  parts  of  the 
will  must  be  defeated  by  tiie  allotment  of  dower  to  the 
widow,  ftlie  must  renounce  either  her  dpwer,  or  the  bene- 
fit she  claims  under  the  will.  But  if  the  two  provisions 
may  stand  well  together,  if  it  may  fairly  be  presumed 
that  the  testator  intendeil  tlie  devise  or  bequest  to  his 
wife  as  additional  to  her  dower,  tlien  she  may  hold  botb^ 

The  cases  of  Arnold  v.  Krmpstead  and  wife,  of  ViUa- 
racl  and  lord  Galway,  and  of  Junes  v.  Collier  and 
others,  reported  by  Ambler,  are  all  cases  in  *  which, 
ii\kin  the  principle  that  has  been  stated,  the  widow  was 
put  to  her  election. 

In  tlic  case  under  consideration  neither  party  derives 
kny  aid  from  extrinsic  circumstances,  and  therefore  the 
case  must  depend  on  tlie  will  itself. 

The  value  i>f  the  provision  made  for  the  wife  com- 
pared with  the  whole  estate  is  not  in  proof:  but  so  far 
as  a  judgment  on  this  point  can  be  formed  on  the  evi- 
dence furnished  by  the  will  itself,  it  ^as  supposed  by 
him  to  be  as  ample  as  his  ciixumstances  would  justify. 

The  only  fund  provideil  fur  the. maintenance  and  edu^ 
cation  of  his  five  children  is  the  rent  of  140/.  per  an- 
num, payable  by  P.  R.  Femlall.  Since  he  has  made  a 
distinct  provision  for  his  wife,  the  presumption  is  much 
against  his  intending  that  this  funtl  should  be  diminish- 
ed by  being  charged  witli  her  dower. 

That  part  of  the  will,  too,  which  authorizes  P.  B.  Fon- 
dall,  in  the  event  of  building  a  mill  and  not  receiving 
from  the  sons  of  the  testator  their  hdf  of  its  value,  to 
hold  the  premises  until  the  rent,  should  discharge  that 
debt,  indicates  an  intention  that  in  such  case  the  vhole 
rent  should  be  retained. 
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•  The  clause,  too,  directing  the  residttc  of  his  cstate.to  ifEEllsmT 
be  sold  for  the  payment  of  debts  is  indicative  of  an  ex-  &  orttBKs 
pectation  that  the  property  stood  dtocharged  of  dower,       v. 
and  is  a  complete  disposition  of  his  whole  estate.    The     vfmn 
testator  appears  to  have  considei^  himself  as  at  liber-  &oth£B8. 

(y  to  arrange  bis  property  without  any  regard  to  the — 

incumbrance  of  dower* 

Upon  this  view  of  the  wfll  it  is  the  opinion  of  the 
majority  of  the  Court  that  the  testator  did  not  intend 
the  provision  made  for  his  wife  as  additianal  to  her 
dower,  and  that  she  cannot  be  permitted  to  hold  both. 

She  has  not  however  lost  the  right  of  election.  Np 
evidence  is  before  the  Court  that  she  has  accepted  the 
provision  of  the  will,  nor  that  she  still  enjoys  it 
Indeed  there  is  much  reason  to  suppose  tlie  fact  to  be 
otherwise.  The  decree  of  180a  does  not  except  the 
lands  decreed  to  her  for  life  from  its  operation,. nor  is 
the  Coprt  informed  by  the  evidence  that  those  lands 
were  not  sold  under  it. 

But  if  slie  had  accepted  tliat  provision  and  still  en- 
joyed it,  thei'e  is  no  evidence  that  she  considered  herself 
as  holding  it  in  lieu  of  dower.  On  the  contrary^  she 
was  in  tiie  actual  perception  of  one  third  of  the  rent  ac- 
cruing on  the  lease  held  by  P.  R.  Fendall;  and  in  the 
deed  executed  by  her  in  1797,  before  hqr  second  mar->. 
riage,  she  conveys  her  dower  in  the  lands  leased. to  Fen- 
dall, and  also  her  dower  in  the  lands  devis^  to  her  by 
her  deceased  husband.  It  is  therefore  apparent  that, 
she  never  intended  to  abandon  her  claim  to  dower. 

The  next  enquiry  to  be  made  by  the  Court  is,  to 
what  profits  is  the  Plaintiir,  Susanna,  entitled  in  conse- 
quence of  the  detention  of  dower? 

It  is  unnecessary  to  decide  whether,  in  general,  a  per- 
son claiming  dower  from  a  purcliaser  can  recover 
profits  which  accrued  previous  to  the  institution  of  her 
suit.  In  this  case  the  Plaintiff  was  in  the  actual  enjoy- 
ment of  dower.  She  received  one  third  of  the  rent  ac- 
cruing*  from  the  premises  for  nine  years.  She  was 
therefore  in  full  possession  of  her  dower  estate ;  and 
when  afterwards  tlie  land  was  said  under  a  decree  of  a 
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MBSBBHT  Court,  P.  R.  Fendall  was  one  of  the' executors  who  made 
Ik  bTHBB3  the  sale,  aud  was  himself  in  effoct  the  purchaser  of  the 
V.        estate.    Upon  no  principle  could  he  justify  the  refusid 
WHBN    to  pay  that  portion  of  the  rent  which  was  equal  to  her 
koTUKRs.  do#er  in  the  land,  unless  on  the  principle  that  she  was 
•—• not  entitled  to  dower*    In  this  cass  therefore  the  Plain- 
tiff is  entitled  to  one  third  of  IML  per  annum  for  the 
remaining  four  years  of  the  lease  under  which  P.  R^ 
Fendall  held  the  land,  and  to  an  account  for  profits  after 
the  expiration  of  the  lease. 

But  th6  Plaintiff,  Susanna,  cannpt  claim  the  profits 
on  her  dower  and  hold  any  portion  of  the  particular 
estate  devised  to  her,  or  of  the  profits  on  that  estate. 
An  account  therefore  must  be  taken,  if  required  by  the 
Defendants,  showing  what  she  has  received  under  tlie 
will  of  her  husband.  This  must  be  opposed  to  the  pro^ 
fi^  to  which  she  is  entitlea  for  dower,  and  the  b^dance 
placed  to  the  credit  of  the  party  in  whose  favor  it  may  be. 

It  remains  to  enquire  wtletlle^  the  allowance  of  a  sum 
iu  gross  in  lieu  of  dower  in  the  land  itself,  or  of  the  in- 
terest  on  one  third  of  the  purchase  nioney,  might  legu- 
ly  be  made. 

This  must  be  considei*ed  as  a  compromise  between 
the  Plaintiffs  and  the  Defendant,  Deape.  His  assent 
being  averred  in  the  bill,  and  the  bill  being  taken  pro 
cortfesso  as  to  him,  this  may  be  considered  as  an  arrange- 
mcAit  to  which  he  has  consented.  This,  however,  can* 
not  affect  the  other  Defendants.  They  have  a  right  to 
insist  that,  inslcafl  of  a  sum  in  gross,  one  third  of  the 
purchase  tnoney  shall  be  set  apart  and  the  inten  st  there- 
of paid  annually  to  the  tenant  in  dower  during  her  life. 

If  the  parties  all  concur  in  prefemng  a  sum  in  gross 
to  the  decree  which  the  Court  has  a  right  to  make,  stUl 
it  is  uncertain  on  what  principle  seven  years  were  taken 
as  the  v^lue  of  ilie  life  of  the  tenant  in  dower.  It  is 
probably  a  reasonable  estimate,  but  this  Court  does  not 
perceive  on  what  principles  it  was  made,  nor  does  the  re* 
cord  furnish  the  means  of  judging  of  its  reasonableness. 

This  Court  is  of  opinion  that  there  is  error  jin  the 
decree  of  the  Ciixuit  Court  in  not  requiring  the  Pliuin- 
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tifff  Susannay  to  elect  between  dower  and  the  estate  de-  hebbsrt 
vised  to  her  bjr  her  late  hu^band^  and  in  not  allowing  k  others 
profits  on  ber  dower  estate  if  she  shall  elect  to  take        'p. 
dower.    The  decree  is  to  be.  reversed  and  the  cause  re-     wbbit 
manded  for  further  proceedings  in  conformity  with  the  &0TtaBs. 
following  decree :  .....«^— . 

This  Court  is  of  opinion  that  the  Plaintiff;  Susanna, 
is  not  barred  of  her  right  of  dower  in  the  lands  of  which 
her  late  husband,  Lewis  Hipkins,  died  seized,  but  that 
she  cannot  bold  both  her  dower  and  the  property  to 
whidh  she  m^j  he  entitled  under  the  will  bf  the  said 
Lewis.  She  ovght  therefore  to  have  made  her  election 
either  to  adhere  to  her  legal  rights  and  renounce  those 
under  the  will,  or  to  adhere  to  the  will  and  renounce 
her  legal  rights,  before  a  decree  could  be  made  in  her 
favor. 

This  Court  is  farther  of  opinion  that  the  Flaintifi; 
Susanna,  having  been  in  iiossession  of  her  dower  by  the 
receipt  of  rent  for  several  years  after  the  death  of  ber 
late  husband.  Is,  in  the.  eveut  of  her  electing  to  adhere 
to  her  claim  of  dower,  entitled  to  receive  from  the  es- 
tate of  P  R.  Fendall  the  profits  which  Iiave  accrued  on 
her  dower  estate  in  his  possession  from  the  time  when, 
he  cettsed  to  pay  the  same,  until  the  sale  waamade  to  the 
Defendant,  Joseph  Deane,  and  is  entitled  to  receive  from 
the  said  Joseph  Deaiie  the  profits  which  have  accrued 
thereqp  since  the  same  was  sold  and  conveyed  to  him 
to  ascertain  which  an  account  ou^ht  to  be  directed. 
And  the  Coui*t  is  further  of  opinion  that  an  account 
ought  also  to  be  directed  to  ascertain  how  much  the  said 
Susanna  has  received  from  the  estate  of  hei^  lato  hus- 
band, and  what  profits  she  has  received  from^the  estate 
devised  to  her  in  his  will:  aU  which  must  he  deducted 
from  her  claim  for  dower. 

:  The  Court' is  further  of  optmon  that  if  the  parties  or 
either  of  them  shall  be  dissatrefied  with  the  allotment  of 
a  sum  in  gross,  and  shall  prefer  to  have  one  ^ird  part 
of  the  purchase  money,  given  by  the  said  Joseph  Deane 
for  the  lands  in  which  the  Plaintiff;  Susanna,  claims 
dower,  set  apart  and  secured  to  her  for  her  life,  so  that. 
nhe  may  r^ive  daring  life  the  interest  accruing  there* 
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HERBBBT  Oil,  aiid  shall  apply  to  the  Circait  Court  to  refoiin  its 
&  OTHERS  decitie  ia  this  respect,  the  same  ought  to  be  done. 

T. 

WREN         It  is  the- opinion  of  this  Court  that  there  is  no  error 
&  OTHERS,  in  the  decree  of  tlic  Circoit  Court  for  the  county  of 

-<— — Alexandria  in  determining  that  the  Plaintiff,  Susanna, 

was  entitled  to  dower  in  the  estate  of  her  late  husband, 
Lewis  Hipkin*s,  deceased,  but  that  there  is  error  in  not 
requiring  lier  to  elect  between  her  dower  and  the  pro- 
vision .made  for  her  in  tlie  will  of  her  late  husband,  and 
in  not  decreeing  profits  on  the  same*  This  Court  doth 
therefore  reverse  and  annul  the  said  decree;  and  doth 
remand  the  cause  to  tlie  said  Circuit  Court  with  in- 
Htructions  to  reform  the  said  decree  according  to  the  di- 
rections het*ein  contained* 

JoHirsoir,  J.  dissented  from  the  opinion  of  the  Court, 
but  did  not  state  Jiis  reasons. 


^813^   THE  CARGO  OF  THE  BRIO  AURORA,  BURN 
Feb.  m.  Bibt.,  CLAIMANT, 

THE  UNITED  STATES. 


Present...  JUl  the  Judges  except  Todd,  «!• 

Tiic  Leg«ja-  THIS  was  an  appeal  from  the  sentence  of  the  dia- 
Sr!!^i^  or  trict  Court  for  the  district  <»f  Qrleans,  condemning  the 
•D  Mt  depend  cRTgo  of  the  brig  Aufora,  for  hi|ving  been  imported  from 
SSt,*«SdT-Oreat  Britain,  in  violation  of  Oie  4th  and  5th  sections 
Tcct  thatereDt  of  tiie  uou-intercourse  act  of  March  ±$tf  1809,  vol.  9,  p. 
J^**  SJ*"*  2M,  which  it  was  contended  were  in  force  against 
d£^i».^^  Great  Britain,  on  the  20th  of  February,  1811,  ^hen 
Wbenmactofthis  cafgo  was  seized,)  by  virtue  of  the  act  of  Matf 
SSf^t'JSl  Ut,  ISIO,  voLiOp  p.  186, and  the  Fresidenes  prodamaiion 
•eqnent  Ret»  it  (^Mvember  2df  1810. 

Urerivedpre- 

'    D,  and  with     By  the  4th  section  of  tiie  act  of  March  Ist,  1809,  it  is 


*gL  ^^  enacted, "  that  from  and  after  the  Wih  day  ^May  Mxt. 
7^m<»ent  '<  it  sliall  not  be  lawful  to  import  into  the  United  States 
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^  or  iho  tmritDries  tbereor,  ^  g^oia,  wares,  or  nAr-     CABot 
M  chandiae  whatever,  from  any  {K>rt  or  place  situated   of  bkig 
<<  in  Great  Biitain  or  Ireland*  or  in  any  of  the  colonies   AvmOLM 
<<  or  dependencies  of  Great  Britain,  nor  from  any  port       v.. 
'<  or  place  situated  in  France,  or  in  any  of  lier  ^lonies  v.  states* 

i€  or  dependencies,  nor  from  any  port  sr  place  in  the  • — 

«  actual  possession  of  eitlier  Great  Britain  or  France."  when  it  expir* 

ThciM|D4iter> 

By  the  5th  section  of  the  sameact  it  is  enacted,  **  that  eoone  Mtqf 
<«  whenever  any  article  or  articles,  the,  importation  of^^^*^**)^ 
^  which  is  prohibited  by  this  act,  shall,  afUr  the  20th  of^Hi^J^ 
«<  JKijf,  be  imported  into  the  United  States  or  the  tcr-  ^M'iJ^ 
<<rttories  thereof,  contrary  to  the  true  intent  and  mean-  dent's  prS^ 
^  tne  of  this  act,"  «  all  such  articles"  <*  sliall  be  for-  maiionor^ 

of  FebrQBi7> 

By  the  11  th  section  of  the  same  act,  it  is  provided,  i'":.^  ^ 
<«  that  the  President  of  the  United  States  bo,  and  he  here-  ^  n^^jL; 
^  by  is  authorized.  In  case  cither  France  or  Great  Bri-  to  state  anf 
«  tain  shall  so  revoke  or  modify  her  edicts,  as  that  they  ^,^^tiie 
<<  shall  cease  to  violate  the   neutral  commerce  of  the  defense  of  tiie 
«*  United  States,  to  declare  the  same  by  proclamation ;  cisimwit 
«« after  which  Uie  trade  8u«penclcd  by  tids  act  and  by 
<<  the  act  laying  an  embargo"  &c.  « may  be  renewed 
<'  mith  the  nation  so  doing." 

This  act  was  to  continue  in  force  only  to  the  end  of  the 
then  next  session  of  Congres<«,  but  the  Sd,  4th,  5th,  6th, 
7th,  8th,  9th,  loth,  11th,  17th  and  18th  sections  were, 
by  the  act  of  June  28th,  1809,  rontin\ied  to  the  end  of 
the  next  session. 

Off  the  t9th  of  April,  1809,  in  conseciuence  of  the  ar- 
rangement with  Mr.  Erskine.  the  Pre8id<*nt  isaued  his  I 
proclamoKon  declaring  that  Great  Britain  had  so  re- 
voked her  edicts,  &c.  whereby  the  law  ceased  to  ope-  I 
rate  against  her.  *  But  in  consequei^ce  of  the  disavowal 
of  Mr.  Erski..e^s  arrangement  by  the  British  govern- 
me^t)  thatprocfauaation  was  afterwards  revoked. 

.  The  act  of  Ist  of  March,  1809,  expired  with  the  ses- 
sion of  Congress,  on  the  1st  of  May,  1810,  on  wfafrh 
dfty,  ConKPoSB  passed  an  act,  fvoL  10,  p.  186,  J  the  4th 
sectien  of  vrhtoh  enacted,  «that  in  case  either  Great 
*  Bi  italn  or  F  ranee  s^all,  before  the  third  day  of  March 
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9AHOO    **nextf  80  revoke  or  modify  her  edicts^  as  tbatthcfy 

OF  BKio   **  slvall  cease  to  violate  the  neutral  commerce  of  the  Unit* 

AUBORA    « ed  States*  which  fact  the  President  of  the  United 

V.        ft  States  shall  declare  by  proclamation,  abd  if  the  other 

ir,8TATE8i  ^<  nation  ^hall  not  within  three  months  thereafter  so  re-* 

■■    — «  voke  or  modify  her  edicts  in  like  manncir,  then  the 

«( third,  fourth,  fifth,  sixth,  seventh,  eighth,  ninth,  tenths 
«  and  eighteentii  sections  of  tlie  act,  entitled  **  An  act 
« to  interdict  the  commercial  intercourse  between  the 
'f  United  States  and  Great  Britain  and  France,  and 
« their  dependencies,  and  for  other  purposes,''  shall, 
<<  from  and  after  the  expiration  of  three  months  from 
**  the  date  of  the  proclamation  aforesaid  be  revived,  and 
H  have  full  force  and  eflfect,  so  far  as  relates  to  the  ik- 
«<  mm  tens,  colonies,  and- dependencies  of  the  nmtion  thus 
«  refiisinji^  or  neglecting  to  revoke  or  modify  her  edicts 
*i  in  manner  aforesaid.  And  the  restrictions  imposed 
««  by  tlus  act,  shall,  from  the  date  of  such  proclamation 
**  cease  and  be  discontinued  in  relation  to  the  nation 
«« revoking  or  modify*ng  her  decrees  in*  manner  afore- 
A  SI  id.'' 

On  the  2d  of  November,  18iO,  the  President  issued 
his  proclamation,  declaring  that  France  had  so  revoked- 
or  mi^dified  her  edicts,  as  that  they  ceased  to  violate  (he 
neutral  commerce  of  the  United  States* 

By  the  act  of  March  2d,  1811,  vo/<  10,  jf»«  ^iS,  sec.  i, 
it  is  enacted,  <<  that  no  vessel  owned  whoUy  by  a  citizen 
'^orpitizens  of  the  United  States,  which  shall  have  de« 
ft  parted:  from  a  British  port  prior  to  the  2d  day  of  Fe« 
4t  bruary,  1811,  and  no  merchandize  owned  wholly  by 
<«  a  citizen  or  citizens  of  the  United  States,  imported  in 
«<  such  vessel,  shall  be  liable  to  seizure  or  forfeiture,  on 
**  account  of  any  infracition,  or  presumed  infraction  of 
'<  the  provisions  of  the  act  to  which  this  is  a  supple- 
*«.mcnt,''  (the  aet  of  May  1st,  1810.) 

The  Sd  section  provides  thai  in  case  Oreat  Britain 
should  so  revoke  or  modify  her  edicts,  &c.  the  President 
shall  declare  the  same  by  proclamation. 

The  8d  section  enacts,  that  until  the  prodaraation 
aforesfud  ^shatlhave  been  isf«ued,  the  several  provi^ 
o  aipus  of  the  3d,  4th,  6th,  6th,  rth,  8th,  9tht  10th  and 
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«^iMh  sections  of  the  act,  entitled  *'  An  act  to  interdict,'*  caboo 

•  <«  &C.  (the  act  of  March  Ist,  1809^)  **  shall  hBtvtfM  of  brio 

^foru^  and  be  immediately  carried  into  effect  a/^ust  aitboba 
'  <<  Great  Britain,  her  colonies  and  dependencies.*'  v^ 

V.STATBf. 

The  Aui'ora  cleared  out  from  Lirerpjol  on  the  11  th  ■■ 
of  December,  1810,  Hailed  on  the  lOtii,  and  arrived  at 
New  Orleans*  bt^tween  tht;  2A  and  tlie  20th  of  Febru- 
ary, 1811.  The  President's  proclamation  of  2d  of  Nov; 
1810,  wa^  known  in  Liverpool  on  tiic  IStli  of -Decem- 
ber. 

Joseph  R.  lNQBRsoij.,/or  ApptUanU 

Here  was  no  intent  to  violate  the  law.  The  vessel 
cleared  out  before  the  pniciaroation  was  known  in  Li- 
verpool, and  a  knowledge  of  that  fact  is  not  brought 
home  to'  her.  But  if  it  had  been,  it  was  impossible  for 
her  to  know  whether  Great  Britain  would  not,  before 
the  2d  of  February,  revoke  her  obno&ious  orders  in 
council,  so  that  tiie  law  would  never  come  into  ope- 
ration, even  if  the  Pi'esident  could,  hy  proclamation^ 
call  it  irito  existence.  And  the  law,  if  it  should  take 
eflbct,  was  not  to  go  into  operation  until  <<  tht  20(&  of 
May  fuxt.**  When  was  the  20th  of  May  Bext?  If  the 
law  was  revived  by  the  proclamation,  it  could  not  be  re- 
vived until  the  2d  of  February,  1811.  It  was  to  be 
considered  as  being  re-enacted  on  that  day.  The  20th 
of  May  next,  therefore  meant  to  the  20th  of  May,  1811. 
The  wonds  of  the  act  of  May  1st,  1810,  are,  <«  shall 
<<  from  and  after  the  expiration  of  three  months  from  the 
f*  date  of  the  proclamation  aforesaid^  be  nvivedt  and 
<«  have  full  force  and  effect.''  The  provision  that  it 
should  begin  to  operate  on  tlie  20th  of  May  next,  was 
as  much  a  part  of  the  law  as  any  other  of  its  provisions. 
It  was  the  intention  of  the  legislature,  that  some  warn- 
ing should  be  given  to  the  citizens  of  the  United  States, 
so  that  they  might  by  possibility  avoid  forfeiture  under 
it.  But  if  that  provision  be  not  adopted  as  well  as  dke 
others,  it  was  impossible  to  avoid  the  penalties  of  the 
law ;  for  until  the  2d  of  February,  it  would  at  all  events . 
be  lawful  to  import,  uid  until  after  that  day  it  would  be 
impossible  to  know  that  Oreat  Britain  had  not  revoked 
her  edicts,  so  that  if  the  law  was  to  take  effect  on  that 
VOL.  VII.  50 
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CARGO     day*  it  would  be  impossible  for  the  most  innocent  and 
OF  BRIG  must  wary  to  escape  punishmenL 

AURORA 

V.  This  could  not  have  been  the  intention  of  the  legisla- 

IT.8TATE8.  turc.  E  AVct  ought,  if  possible,  to  be  given  to  the  words, 
— ^ irfter  the  20fA  of  Miy  next ;  and  the  most  matured  con- 
struction is  that  the  legislature  meant  the  20th  of  May 
next  following  the  day,  when  the  act  should  become  ab- 
solute,, by  the  happening  of  tbe  contingeucy  on  whieh 
its  existence  was  to  depend.  A  contrary  'construction 
would  attribute  to  the  legislature  the  most  flagrant  in- 
justice ;  that  of  punishing  a  man  under  a  law  of  which 
it  was  imppsdible  he  shduld  have  had  a  knowledge 

Whoever  heard  of  a  conditional  penal  law,  the  con- 
dition, of  which  was  to  be  decided  by  the  party^  and 
which  it  was  impoiBsible  for  him  to  decide  until  after 
the  law  became  absolute  ?  The  Pi*esident  was  not  au- 
thorized to  decide  it*  Every  man  was  to  ascertain  the 
fact  for  hipiselfi 

But  Congress  could  not  transfer  tJie  legislative  pow- 
er to  the  President.  To  make  the  revival  of  a  law  de- 
pend upon  the  President's  pnxJamatton,  is  to  give  to 
that  proclamation  the  force  of  a  law.  Congress  meant 
to  reserve  to  tiiemselves  the  power  of  ascertaining  when 
the  condition  should  have  been  performed.  T^is  is  to 
be  inferred  from  the  act  of  Match  2d,  i81i,>y  whi^h 
it  is  enacted,  that  until  Great  Britain  shall  so  revoke 
her  edicts;  &c.  and  until  tliat  fact  shall  be  proclaimed 
by  the  President,  the  enumerated  sections  of  the  act  6l 
March  ist,  li309,  itiUrdictingt  ^c.  <<  shcUl  iiave  full  force, 
and  be  (i.  e.  sAott  be)  immediately  carried  into  effect.'' 
Tliese  expressions  strongly  imply  that  those  sections  of 
4he  act  were  not  already  in  full  force,  and  had  not  bfien 
carried  into  effect. 

But  the  1st  section  of  the  act  of  March  2d,  1811,  pro- 
tects from  forfeiture  idlAm^can  vessels  and  goods, 
which  saUed  from  Great  Britain  before  the  2d  of  Febru- 
ary. The  information  in  this  case  does  not  deny  that 
the  goods  are  bona  fide  American  property ;  and  the  an- 
swer of  Burnside  calls  the  Aurora  an  4tfurican  Brig-^ 
speaks  of  the  return  voyage,  and  states  liimself  to  be 
of  J>lixo  Orleans.    The  bill  of  lading  is  ado  on  account 
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And  risk  of  an  American  cUixen.  It  is  therefore  co  bo  cargo 
inferred,  that  the  property  was  American,  and  therefore  of  brig 
not  liable  to  forfeiture.  aurora 

JoHK  Law,  contra.  u.states. 


The  proclarodCion  was  known  in  Liverpool^thrce  days 
before  the  Aurora  sailed,  and  must  be  presumed  to 
have  been  known  by  the  master. 

Tfif  ftoth  of  May  referred  to  in  the  act,  was  the  20tli 
of  May,  1809^,  which  had  passed  when  the  law  of  May 
Ist^  1810,  was  enacted,  and  when  the  act  of  March  1st, 
1809,  expired. 

The  legislature  meant  to  reviye  the  law  as  it  ex- 
isted on  the  day  of  its  expiration.  The  words  afler  the 
20th  of  May  nextf  were  at  that  time  of  no  effect,  and 
were  as  inoperative  as  if  tliey  had  be«n  expunged  from 
the  law. 

The  legislature  did  not  transfer  any  power  oflejg^s- 
latlon  to  the  President  They  only  prescribed  the  evi- 
dence which  should  be  admitted  of  a  fact,  upon  which 
the  law  should  go  into  effect 

The  evidence  is  not  sumcient  to  show  the  cargo  to  be 
American  property. 

Feb,  26f^..  JoHKsoir,  J.  delivered  the  opinion  of  the 
Court  as  follows : 

This  is  an  appeal  from  a  decision  of  the  district  Court 
of  Orleans,  on  a  libel  preferred  against  the  goods  in 
question,  under  the  non-interpourse  acts  of  March  istt 
1809,  and  May  1st,  1810. 

These  goods  were  claimed  by  Robert  Bumside,  a 
citizen  of  Orleans,  as  his  property,  and  the  material 
questions  in  the  cause  are, 

1st  Is  the  property  American,  in  which  case  it  is  ex- 
empted from  forfeiture,  by  a  subsequent  law,  viz.  of 
March  2d,  1811. 
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cAmoo        2d.  Was  the  act  of  1st  March,  1809,  revived  by  the 

OF  BRIO    President's  proclamation  at  all,  and  ir  itvived,  did  it 

4UB0BA    commence  its  o[KTation  on  the  2d  February,  or  on  the 

V,        ^th  May  following,  tlie  time  of  fisuing  that  procla- 

iT.sTATES.  mation. 


On  tlie  qiKstion  of  fact,  the  Court  are  of  opinion,  that 
Jthe  evidence  is  not  sufficient  to  |>rove  the  property  Ane- 
rican.  The  national  character  of  the  propert}*  the 
Claimant  might  easily  have  established  by  his  corres- 

K^ndence,  and  the  examination  of  witnesses  in  Europe.  ^ 
0  such  evidence  is  resorted  to*  The  bill  of  lailing 
alone  Is  resorted  to,  on  which  it  is  said  to  be  shipped  on 
account  of  a  citizen  of  the  United  States,  and  consign- 
ed to  Buniside,  but  the  name  of  the,  owm  r  is  not  in- 
serted* Here  again  the  defect  of  evidence  nay  have 
been  supplied  by  evidence  who  tliis  citizen  was,  but  no 
such  evidence  is  adduced. 

In  tlie  examination  of  the  two  clerks  of  John  Rason 
&  Co*  of  Liveriipol,  it  is  simply  stated,  that  these  goods 
were  shipped  by  John  Richardson,  of  Liverpool,  but  on 
whose  account  they  do  not  state,  noi*  does  it  appear  that 
they  were  examined  to  that  point. 

Upon  the  whole,  we  are  of  opinion,  that  the  absence 
of  proof  which  might  so  easily  have  been  supplied,  Will 
audiorize  a  conclusion,  titat  the  property  was  not  Ame- 
ricad. 

On  the  second  point,  we  can  see  no  sufficient  reason, 
why  the  legislature  should  not  exercise  its  discretion 
in  reviving  the  act  of  March  1st,  1809,  either  expressly 
or  conditionally,  as  their  judgment  should  direcL  The 
19th  section  of  that  act  declaring  that  it  should  continue 
in  force  to  a  certain  time,  and  no  longer,  could  not  re- 
strict their  power  of  extending  its  operation,  without 
limitation  upon  the  occurrence  of  any  subsequent  com- 
bination of  events. 

On  the  question  when  the  operation  of  the  4th  sec- 
tion of  tl»e  act  should  commence,  we  are  of  opinion  that 
by  reviving  an  act,  the  legislature  must  be  understood 
to  give  it,  from  the  time  of  its  revival  precisely  tliiit 
force  and  effect  which  it  had  at  the  moment  when  it  ex- 


FEBRUARY  T^RM  1818.  d89 

pired.    And  that  a  suspended  operation  to  the  20th     camgo 
May,  would  be  wholly  inconsistent  with  tlie  woi'ds   ofbbio 
made  use  of  in  the  4(11  section  of  the  act  of  Majy  1810,  aurora 
viz.    «  shall  lie  revived  and  have  full  force  and  opcni-        r. 
tion/'  and  therefore,  that  its  operation  commenced  on  upstates. 
the  2d  Feb.  1811.  

3ome  objections  have  been  made  t4>  the  sufficiency  of 
the  libel,  because  it  does  nut  negative  the  fact  of  Ameri- 
can property.  But  on  that  subject,  we  arc  of  opinion, 
that  in  no  case  can  it  be  necessary  to  state  in  a  libel, 
any  fact  which  constitutes  the  defence  of  the  Claimant, 
or  a  ground  of  exception  of  the  operation  of  the  law  on 
which  the  libel  is  fonnJed. 


THE  SCHOONER  HOPPET  AND  CARGO  ^g^s. 

THE  UNITED  STATES.  Fe        isOl 


•tffoen^....LiviHosToir,  J.  and  Todd,  /• 


THIS  was  an  appeal  from  thc-sentence  of  thi)  dt^-iWinr^  the 
trki  Ccurt  for  the  district  of  Orleans,  (exercising  tlie  C?!^  j^ 
jurisdicYion  of  a  Circuit  Coui-t  of  the  United  States,)  jStoSDtotfci. 
condemning  the  schooner  Hoppet  and  her  cargo  as  for-  ^^^  Buoet 
feited  ti>  the  United  States  under  the  act  of  congress  i^SSl^"*" 
of  Mart  h  1, 1809,  vol.  9,  p.  243,  entitled  «  An  act  to  act.  reexport- 
« interdict  tiie  commercial  intercourse  between  the  Uni-  fj!^*  R^"* 
<<ted  States  and  Great  Britain  and  France  and  their  toki  t^  mm^ 
**  dependencies,  and  for  otlier  purposes.*'  ^^  ^  ^^ 

theoce  expoit- 

The  4th  section  of  that  act.  makes  it  unlawful  ttio^^^'^^Op- 
« import  into  the  United  State*  or  the  territories  there-  |l;*'^<^,!Sji 
«of,  from  any  foreign  port  or  plscQ  what(!vcr,  any  ofduuMt  of 
<«  goods,  wares  or  merchandize  whatever,  being  of  the  f-^W^^;^ 
«  growth,  produce  or  manufacture  of  France  or  of  a^y  ott^^Sr" 
'<  her  colonies  or  dependencies/'  or  of  any  country  in  ^  '*^- 
the  possession  of  France.  oJi'taTC 

'adiiiir»lt7ik> 

By  the  5th  section  it  is  enacted,  *(  that  whenever  any  Ji^iJjSSSl 
^«  ar^qle  or  articles*  the  importatio«  of  which  is  pn»hibi.  mOmMuSS^ 
« ted  by  this  act,  shall,  after  the  20th  of  May,  be  import-  ^'»<«»«  «r 
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stuooNEE  <<  cd  into  the  United  Statcn  or  the  territories  tliereof, 

HOFPET   <<  contrary,  to  the  true  intent  and  meaning  of  this  act,^' 

k  CARGO  **  such  artiqlesy  as  well  as  all  other  articles  on  board  the 

x\        <<  same  aljip  or  ressel  belonging  to  the  owner  of  such 

U.9TATE8.  **  prohibited  articles,  shall  be  forfeited/' 


M^Trefe^  ^"^  ^y  ^^^  ^^^*  section  it  is  enacted,  "  that  if  any  arti- 
enee  to  tiie    ''cle  or  articles,  tlie  importation  of  which  is  prohibited 

ncA  iuffident  "  ^oanl  of  any  ship  or  vessel,**  <*  with  intention  to  iro- 
iFthcinfonxui- «<  port  the  sanic  into  the  United  States  or  the  territories 
u^  uT  Art*** "  ^^^^^^>  contrary  to  the  true  intent  and  meaning  of 
respect,  the  **  this  act,  and  With  the  knowledge  of  the  owner  or  mas- 
c«3fh^*e5.  "ter  of  such  ^bip  or  vessel,**  <<such  ship  or  vessel 
denee  <J  the'  "shall  be  forfeited.** 

facts  omitted 

S  Ac'SI^T^     The  information  against  the  vessel  did  not  aver  that 

mution.  the  goods  were  put  on  board  the  vessel  with  intention 

roust 'bTw^    to  import  the  saiiie  into  the  United  States  or  the  terri- 

cuiiduro  aHe.  tnrics  thereof  contrary  to  the  act,  with  the  knowledge  of 

s*^\  "s  Y*^"   tlie  owiur  or  viaster  of  t!u  vessel ;  nor  did  tlie  informa- 

fm^M^."'  ^^^"^  ^ion  against  tlie  cargo  state  tliat  such  of  the  goods  as 

were  not  prohibited  belonged  to  the  owner  of  the  proldbiied 

goods  ;  but  both  informations  averred  generally  that  the 

goods  were  imported  conti*ary  to  the  Mb,  5th  and  6th 

sections  of  the  act. 

It  appeared  fmm  the  evidence  and  admissions  in  the 
^ase  that  the  wines,  which  constituted  the  principal 
part  of  the  cargo,  were  the  produce  of  France,  and  had 
been  shii>pcd  from  New  York  to  the  Danish  Island  of 
St.  BaHholoniews,  where  they  M'ere  purchased  by  a 
merchant  of  that  pl^cc  and  shipped  to  New  Oiieans. 
It  did  not  appear  certainly  wlielhcr  they  had  been  im- 
ported into  New  York  since  the  20th  of  May,  referred 
to  in  the  act  of  Cqiigress. 

IlAnPER,  for  the  JppellavtSf 

Contended  that  it  was  pi*obable  from  all  the  circum- 
stances that  the  wines  had  been  imported  into  the  United 
States  before  the  prohibition,  and  if  so  they  had  become 
incorporated  with  the  general  commerce  of  tlie  country, 
and  had  lost  their  national  character  as  French  produce. 
He  also-  insisted  on  the  defect  in  the  infonnations,  as 
stated  above: 
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PiNKir^T,  Attorwn  General,  and  Law,  contra.  ichooiteb 

HOPFJBT 

Th«  letter  of  the  law  is  too  ](>lain  to  admit  of  coMtnic*  &  cabcm 
tion.    These  wines  ncrer  could  cease  to  be  the  produce        v* 
of  France.    They  were  imported  from  a  foreign  place  u.statb9« 
into  a  territory  of  the  United  States  during  the  prohibi-  — — ^— 
tion  by  hiw.    If  they  had  acquired  an  American  char- 
acter, it  was  lost  by  receiving  the  drawback.    It  does 
not  appear  that  they  were  imported  into  New  York 
before  the  prohibition.     If  they  had  been, .  the .  proof 
was  so  easy,  that  the  waiit  of  it  creates  the  strongest 
presumption  tiiat  the  fact  was  not  so. 

The  intent  is  only  to  be  known  by  the  act  of  the  own- 
ers. Tbey  were  bound  to  know  the  laws  of  the  country 
to  which  they  wer»  trading.  It  is  sufBcleut  for  the 
United  States  to  prove  a  knowledge  that  tiie  goods  wei'e 
put  on  board  for  that  voyage. 

Feb.  27//i....MAR8HAiJL,  Ch.  J.  delivered  the  opinion 
of  the  Court  as  follows : 

This  is  an  appeal  from  a  sentenco  of  the  Court  foi 
the  district  of  Orleans  condemning  the  schoonor  Hoppet 
and  her  cargo,  as  forfeited  to  tiie  United  Stales  fur  vio* 
latijig  the  non-intercourse  law. 

In  tlie  district  Court  two  informations  wei*c  filed  by 
the  attorney  for  the  United  States,  onq  claiming  the 
ship  as  being  forfeited,  and  the  other  claiming  the  t^argo. 
Objections  have  been  made  to  each  of  tiiesc  informations 
which  will  bo  separately  considered. 

The  information  against  the  vessel  iharges  in  sub- 
stance, that  while  the  act,  entitled  <<  An  act  to  interdict 
commercial  intercourse,"  &c.  was  in  force,  certain  goods 
of  the  growth,  produce,  or  manufacture  of  France,  were 
imported  into  Uie  United  States,  to  wit :  into  the  port 
of  New  Orleans,  in  the  said  vessel  from  some  foreigu 
port  or  place,  to  wit:  from  St.  Bartholomews  contrary 
to,  and  ill  violation  of  the  4th,  5th  and  6th  sections  of 
the  act  By  i*eas(m  of  which,  and  by  virtue  of  the  act 
of  congress,  entitled  <<  An  act,  &c.  the  said  vessel  heji* 
tackle,  apparel  and  furniture  have  become  foifeited  to 
the  United  States. 
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scttooiTKB     The  xhdr^  contained  in  this 'inforniation,  atid  the 

HOPPKT    onljr  charge  it  contains  is,  an  importation  into  the  Uni- 

fc  OABGo  ted  States  of  certain  proliibitcd  articles  while  the  pro- 

Vp        hibitory  act  was  in  force.    How  far  does  this  crime  af- 

csTATBi.  feet  the  vessel  ? 

This  qtiestion  most  be  answered  by  the  law.  The 
6th  section  of  thov  act  enacts  in  substance,  that  if  any  ar- 
ticle, the  importation  of  which  is  prohibited,  shall  be  put 
on  board  of  any' ship,  &c«  with  intention  to  import  the 
same  into  the  United  States  or  the  territories  thereof, 
contl^ry  to  the  truc^  intent  and  meaning  of  this  act,  and 
with  the  knowledge  of  the  owner  or  master  of  such  ship, 
&c«  such  ship,  &c.  shall  be  forfeited. 

This  is  the  only  section  of  tlie  act  which  imposes  a 
forfeiture  on  tlie  TesseL  It  will  be  perceived  that  the 
crime  consists  in  the  prohibited  articles  being  laden  on 
board  a  Ship  with  iiUetU  to  he  imported  into  tlie  United 
StattvB,  and  with  the  knawkdge  of  the  owner  or  master  of 
the  vessel.  A  union  of  a  lading  with  tlie  intention  to  im- 
port, and;viith  the  knowledge  of  tlie  owner  or  master,  is  ne- 
'  cessary  to  constitute  the  crime.  Without  these  essen- 
tial ingredients,  the  particular  offence,  wliicli  alone  in- 
Oirs  a/forfeiture,  cannot  be  committed. 

In  tlie  information  under  consideration  neither  of 
these  oflTences  is  charged.  It  is  neither  alleged  that  the 
prohibited  goods  were  put  on  board  the  ship  with  inten- 
tion to  hjt  im)H)rted  into  the  United  States,  lior  with  the 
knowledge  of  tlie  owner  or  master. 

The  inrormation  against  the  cargo  charges  in  sub- 
stance, that  cei-tain  prohibited  articles  and  certain  other 
articles  not  stated  to  be  proliibited,  were  brought  into  the 
United  States,  to  wit:  into  the  port  of  New  Orleans,  while 
the  act«  entitled  **  An  act  to  interdict  commercial  inter- 
course'' &c.  was  in  foire,  from  some  foreign  port  or 
place,  by  reason  of  which,  and  by  virtue  of  the  act,  the 
wliole  cargo  of  the  Hoppet  has  become  forfeited. 

llie  6th  section  of  the  act,  under  which  this  prosecu- 
tion was  sustained,  inflicts  forfeiture  on  the  prohibited 
articles  imported  contrary  to  law,  and  also  on  «  all 
other  aKicles  on  board  the  same  ship  or  vessel,  boat^ 


FEBRilARY  TERM  181S.  m 

ttft  or  carriage,  belonging  to  fhe  owner  of  such  prob&i*  schooh&A 
ted  articles.  hoppjst 

kOABOO 

Tfie  innocenlarticles  lure  liable  to  forfeiture  only  where        v. 
they  belong  to  the  owner  of  the  prohibited  articles.    It  is  u.stAt&s'. 

this  association,  and  this  alone,  which  constitutes  thpir — 

Clime.    Their  being  in  the  same  vestt^l  exposes  them  to 
no  forfeiture  unless  they  belong  to  the  same  person. 

In  the  case  under  considei*atioti^  the  information  does 
not  all^  that  the'  innocent  and  the  prohibited  articles 
did  not  belong  to  the  same  person. 

The  first  questioi^  made  for  the  consideration  of  the 
Court  is  this ;— Will  this  information  support  a  sen- 
tence of  condemnation  pronounced  against  the  vessel 
and  tlie  innocent  part  of  the.carg6  ? 

That  the  information  states  a  case  by  which  ho  fo^ 
feiture  of  the  ship  or  the  innocent  part  of  the  cargo  has 
been  incurred,  unless  its  defectiveness  bo  cure<1  by  the 
allegation  that  the  act  was  done  contrary  to,  and  in  vio- 
lation of  the  provisions  of  the  statute,  has  been  already 
fully  shown. 

It  is  not  eontro verted  that  in  all  proceedings  in  Coui'ts 
of  common  law,  either  against  the  person  or  the  thing 
for  penalties  or  (orfeituns,  tlie.  allegation  tiiat  the  act 
charged  was  coipmittcd  in  violation  of  law,  or  of  the 
provisions  of  a  particular  statute  will  not  justify  con- 
demnation, unless,  independent  of  this  allegation,  a  case 
be  stated  which  shows  that  the  law  has  been  violated. 
The  reference  to  the  statute  may  direct  the  attention  of 
the  Court,  and  of  the  accused,  to  the  particular  sUtute 
by  which  the  prosecution  is  to  be  sustained,  but-  forms 
no  part  of , the  description  of  the  offcnce.  The  impor- 
tance of  this  principle  to  a  fiur  administration  of  justice, 
lo  that  certainty  introduced  and  demanded  by  the  free 
genius  of  our  institutions  in  all  prosecutions  for  offen- 
ces against  the  laws,  is  too  appai*ent  to  require  elucida-' 
tion,  and  tlie  principle  itself  is  too  familiar  not  to  sug- 
gest itself  to  every  gentleman  of  the  profession. 

Docs  this  rule  apply  to  information  in  a  Court  of 
admirsdty  ? 

VOL.  vir  ^i 
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scnooff  BR  It  is  not  contended  that  allthose  technical  niceties  wliich 
HOPPET   are  iinimportftnt  in  ttiemaeives,  and  standing  only  on  pre* 

&  CARGO  ccideiits  of  wliich  the  reason  cannot  be  discemedy  shoaU 
V.        be  transplanted  firom  the  Courts  of  common  law  into 

17.STATES.  the  Courts  of  admiralty.    But  a  rule  so  essential  to  jus- 

tice  and  fair  proceeding  as  that  which  requires  a  sub- 
stantial statement  of  the  offence  upo^n  which  the  prosecu- 
tion is  founded,  must  be  the  rule  of  every  Court  where 
justice  is  the  object,  and  cannot  be  satisfied  by  a  gener- 
al reference  to  the  proyisiohs  of  a  statt/te.  It  would 
require  a  series  of  clear  and  unequivocal  precedents  to 
show  that  this  nde  is  dispensed  with  m  Courts  of 
admiralty,  sitting  for  Uie  ti*ial  of  offences  against  muni- 
cipal law. 

It  is,  upon  these  and  other  reasons,  the  opinion  of  the 
Court,  that  tlie  information  is  not  made  good  by  the  alle- 
gation that  the  offence  was  committed  against  the  provi- 
sions of  certain  sections  of  the  act  of  congress. 

Is  it  cured  by  any  evidence  showing  that  in  point 
of  fact  the  vessel  and  cargo  arc  liable  to  forfeiture  ? 

The  rule  that  a  man  shall  not  be  charged  with  one 
Crime  and  convicted  of  another,  may  sometimes  cover 
real  guilt,  but  its  observance  is  essential  to  the  preser- 
vation uf.innocence.  '  It  is  only  a  modification  t>f  this 
rule,  tliat  the  accusation  on  which  tiie  prosecution  is 
founded,  should  state  the  crime  which  is  to  be  proved^ 
and  state  such  a  crime  as  will  justify  the  judgment  to  be 
pronounced. 

Tlie  reasons  for  this  i:nle  are^ 

Isft.  That  the  party  accused  may  know  against  what 
charge  to  direct  his  defence. 

2d.  That  the  Court  may  see  with  jucficial  dyes  that 
the  fact,  alleged  to  have  been  committal,  is  an  offbnce 
against  the  laws,  and  may  also  discern  the  punishment 
annexed  by  law  to  the  specific  off*ence.  These  reasons 
apply  to  prosecutions  in  Courts  of  admiralty  with  as 
mu<  h  force  as  to  prosecutions  in  other  Courts,  tt  icT 
diei-cfoi-e  a  maxim  of  the  civil  law  that  a  decree  must  be 
secundum  aUgata  as  well  as  secundum  probata.    It  would 
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seepn  to  be  ft  mtxiai  esaeBtial  to  the  due  administratioii  schoofbb 
of  justice  in  all  dourts*  uoppet 

&  CARGO 

It  is  the  opinion  pf  the  Court  that  this  information        v. 
will  not  justify  a  sentence  condemning  the  scliooner  v.states. 

Hoppet  and  thai  part  of 'her  cargo  which  is  not  aUegtd  — -^ 

to  be  of  the  growth,  produce^  or  manufacture  of  either 
France  or  Great  Britain,  or  the  dependencies  of  either 
of  (jiose  powers^  whatever  tiie/oct  may  be* 

There  are  certain  wines  imiwrted  in  this  vessel  -al- 
leged to  be  of  the  growth,  produce,  or  manufacture  of 
Fraiice*  These  wines  were  exported  from  the  United 
States  to  St  Bailliolomews,  whejre  they  were  purchased 
by  the  consignee  and  shipped  to  New  Orleans,  It  is 
contended,  that  having  been  impoiled  into  the  United 
States,  previous  to  tlie  passage  of  the  non-intercourse 
law^  their  exiiortation  and  re-importation  does  not  sub- 
ject tiiem  to  the  penalties  of  that  law.  But  the  C9UH  is 
unanimously  of  opinion  that  they  come  completely  with- 
in the  provisions  of  the  act  of  congress. 

It  is  the  opinion  of  the  Court,  that  there  is  no  error  in 
that  part  of  the  sentence  of  the  district  Court  of  OrleanH, 
which  condemns  the  wines  in  the  information  mention  - 
ed  as  forfeited  to  the  United  States,  but  that  there  is  er- 
ror in  that  part  of  the  sentence  which  condemns  the 
schooner  Hopj^iet  and  the  residue  of  her  cargo. 

Tliis  Court  dcth  therefore  adjudge  atid  order  that  so 
much  of  the  sentence  of  the  district  Court  as  condemns 
the  schfKiner  Hoppet  and  the  thirty-five  hogsheads  of 
molasses,  five  ban*cls  of  molasses,  twelve  dozen  of  cocoa 
nuts  and  twelve  pounds  of  stairli,  pail  of  the  cargo  of 
the  said  schooner,  be.  and  the  same  is  liereby  reversed 
and  annulled  ;  and  tlic  said  sentence,  as  to  the  residue  of 
the  cargo,  is  in  all  things  ailirme<l. 
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I8ts.  THE  MUTUAL  ASSURANCE  SOCIETY 

KORN  AND  WISEMILLER. 


jfb«ent...WA8HIKGTOV9  J. 

The  Draprie-         ERROR  to  the  Circuit  Court  for  flie  district  of 
tita  of  buiirt-  Columbia,  sittinir  at  Alexanflria. 

'»••  in  Alex-  ^ 


innred 

bjtheioewt^  The  Iffutual  Assurance  Society  against  fire,  Ace  was 
thTiS^iZ  incorporated  by  an  act  of  the  legislature  of  Virginia  in 

9embIyorVir.l795. 

I^M  pAH6a  in 

nibaeqaeiit  According  to  the  original  plan  of  the  inslttotion  the 
regu)«tiom  oThouses  in  the  towns  and  country  wer«  blended  together 
^y 'fli^'^idd^  ^n  ^1^^  general  mass*  and  were  mutually  pledged  to  each 
Uonai  pcemi-  Other,  to  make  good  the  losses  which  might  be  respecr 
"t^fSSi  Ate  ^*^®'y  sustained  by  fire. 

of  hmard  ae- 

oordfliff  to  die  In  January,  1805,  the  legislature  of  Yii'ginia,  at  the 
"joM  d^V.  r^uest  of  the  society,  passed  a  law  changing  the  ori« 
ginal  plan  of  the  institution,  by  separating  the  town 
buildings  from  those  in  Uie  country,  and  making  the 
town  buildings  liable  only  for  town  losses,  and  the 
country  building^  for  country  lo38e8.  Thi^  law  direct- 
ed that  there  sbQidd  be'  a  re-valqation  of  the  buildings 
which  hair  been  previously  insured;  and  authorised  the 
society,  as  in  the  first  instancOf  to  fix  the  rates  of  haz- 
ard, and  make  such  by-laws,  rules  and  regulations  as 
they  might  think  prqper. 

The  society  was  authorized  to  recover  its  debts  by 
motion,  in  a  summary  manner. 

Under  the  act  of  1805  the  society  made  a  new  tariff^ 
of  rates  of  hazard. 

The  houses  of  the  Defendants  were  re-valucd  under 
the  act  The  re-valuation  was  less  than  the  original 
waluation ;  but  the  rate  of  hazard,  or  in  other  words, 
the  premium  for  the  insurance,  was  increased  under  the 
new  regulation. 
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By  the  third  section  oif  a  bj-law  of  t|ie  societj  made  Muririab 
n  January  9 1805,  under  the  authority  of  their  original  Aast.ao'T, 
act  of  incoi^ration  and  of  the  act  of  ±BOB,it  is  enacted^t        v. 
<'  that  if  the  re- valuation  of  any  building  shall  prove  it  kobk  &• 
u  to  be  of  less  value  than  that  at  which  it  was  insured^  wisbmix-^ 
^<  there  shall  be  no  demand  against  the  society  of  resti-     jjlr. 
<' tution  of  any '  part  of  the  premium  which  n^ay  hare  .. 

^f  been  paid^  and  the  proprietor  <rf  such .  buildiug  shdA 
**pay  the  additional  premium  (it  the  materials  of  which 
f*  his  building  be  erected^  or  its  contiguity  require  it) 
<<  xphich  according  to  the  new  raf^  rf  hoMurd  ought  to  be 

In  July,  1805,  the  Defendants,  Kom  and  llHsemiller, 
l^greeabTy  to  a  form  prescribed  by  the  societj,  made  a 
declaration,  under  their  hands  and  s<^als,  as  follows; 
'<  We  do  hereby  declare  and  affirm,  that  we  hold  the 
f < abovementioned  buildings,  with  the  land. on  which 
^^  they  stand,  in  fee  simple,  and  that  they  are  not,  nor 
<<  shall  be  insured  elsewhere,  and  (hat  we  tcnO  abide,  ob- 
<'  serve  and  adhere  to  the.constittttion,  rules  and  regu- 
^<  lations,  which  are  already  established,  or  may  hclre- 
^f  after  be  established  by  a  majority  of  the  insured,  pre- 
f <  8ei\t  in  person  or  by  representatives,  or  by  the  ma« 
<<  jority  of  tiie  property  'insured,  represented  either  by 
«'the  parsons  themselves,  or  their  proxy  duly  aiitho- 
«^  ri2ed,  or  their  deputy,  as  established  by  law,  at  any 
<>  general  meeting  to  be  held  by  the  said  assurance  so* 
<«ciety;  or  which  are  or  hereafter  may  be  established 
<<  by  the  president  and  directors  of  the  society.'' 

To  this  declaration  were  annexed  a  plat,  description 
and  new  valuation  of  the  buildings  insured. 

The  buildings  had  been  originally  insured  by  the  De 
fendants  in  the  year  1796. 

The  s^m  now  claimed  of  the  Defendants  was  for  the 
addUtonal  premium  arising  out  tf  the  increased  rates  cf 
haxard  according  to  the  new  rcgumions,  made  in  Janua* 
17,.  1805. 

8wAinr,jfbr  the  Ptaimlijfk  m  error. 

This  case  differs  from  tl^at  of  Mdiwmf  fdnte.  vq/U  6, 
p.  mj  which  was  for  an  additional  pr^miiun  ocxasion. 
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MUTUAL  ed  by  the  incretued  vabtatiw  of  the  imUiiig — ^tiiia  is  for 
Assu.8o*Y«  the  additional  preduom  upon  the  new  raU$  of  haaard* 

KouN  &       In  the  former  case  between  these  same  parties  fante 

wisEMU.-  voL  6t  p.  ±92 J  it  was  decided  bj  this  Court  that  the 

I.ER.      proprietors  of  houses  in  Alexandria^  still  conttnaed 

-— -^  members  of  the  societj,  notwhiistanding  their  aepara^y 

tion  from  the  state  of  yirginia,  and  were  bonnd  bj  all 
the  by-laws  and  regulations  of  the  society. 

The  only  remaining  question  is  whether  the  Befen^ 
dants  are  liable  for  the  new  rates  of  premium.  It  was 
just  that  the  old  members  and  the  new  should  stand  on 
the  same  ground  and  pay  the  some  rates  of  premium 
where  the  rislL  was  the  same,  lliis  point  Jhas  never 
been  disputed  in  Virginia. 

C.  hKEf  contra- 

The  former  case  has  settled  the  point  that  the  Defen- 
dants are  bonnd  by  their  originid  contract  in  1796. 
1  he  legislature  bad  no  right  to  alter  or  viieafte  that 
contract.  There  was  nothing  unjust  or  harft  in  the 
case.  The  additional  premium  ought  to  be  confined  to 
cases  of  excess  upon  re-valuation. 

SwAKK,  ill  reply. 

The  act  of  assembly  of  1805  was  passed  at  the  re- 
quest of  the  society,  of  which  the  Defendants  were  mem- 
bers,  and  bound  by  the  acts  of  the  majority. 

Mirch  3(L..  JoHNsoir,  J.  delivered  flie  x>pinlon  of  the 
Court  as  follows: 

In  the  case  decided  between  Atkinson  and  these 
Plaintiffs,  February  term,  1810,  the  question  arose  on 
the  construction  of  the  7th  section  of  the  act  of  1805, 
and  the  additional  premium  in  that  case  was  imposed 
uiKm  a  re-valuation  without  relation  to  a  change  in  the 
rates  of  premium,  but  resulting  from  the  increased  valu- 
ation. 

In  this  case  the  sum  demanded  arises  from  the 
changes  made  in  Hie  ra^  of  pnsmiam«  arisfaig  from  a 
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variation  of  risk;  to  equalize  which  the  8th  article  of  mutuai- 
the  present  rules  of  the  society  requires  an  additional  per  Assu.so'lr. 
centage  to  be  paid  by  the  present  members  of  the  com-        v* 
pany,  in  conformity  to  what  is  to  be  imposed  upon  sub-   komt  ft 
ssquent  applicants  for  insurance.    And  it  is  contended  wisbmil- 
that  the  contract  being  coifiplete  between  the  parties,     i**- 
the  insurers  cannot  add  to  the  consideration  to  be  pud  — — — • 
for  insurance.    In  general  this  doctrine  is  unquestiona- 
bly correct,  but  peculiar  circumstances  except  this  from 
ordinary  cases.     This  subject  was  considered  in  the 
quoted  case  decided  between  these  same  parties  in  Febru- 
ary, 1810.    It  is  there  laid  down,  and  on  reflection  we 
are  confirmed  in  the  opinion,  that  in  the  capacity  of  an 
indiridual  of  the  body  corporate  the  Defendants  are 
bound  by  the  bylaws  of  the  society  as  far  as  is  con- 
sistent witii  the  nature  of  its  institutibn. 

This  case  is  within  tipe  4th  section  of  the  8th  article 
of  those  by-laws,  and  therefore  the  jnd«^ent  below 
ought  to  have  bi^en  for  the  Plaintiffs. 

Jmdgmekt  reversed. 


WEBSTER  AND  FORD  v.  HOBAN.  1813. 

PrutiiL..^U  till  Judges  taseept  Todd,  J. 

ERROR  to  the  Circuit  Coui:t  for  the  district  of  upontate^oi 
Columbia,  in  a  special  action  on  the  case,  by  the  Plain?  {]^  ^  JjJ^' 
tiffs  in  error,  against  the  Defendant  in  error,  for  not  pay-  £^t-te  dw{ 
ing  the  purchase  money  for  a  house  sold  by  the  Plain-  ^^J'^^!^ 
tiflb  to  the  Defendant,  at  public  auction.  s^  dq^l^^T^ 

bbnoiei  vith 

The  premises  were  publicly  adyertised,  and  set  up  *^t  JJ^gj^Jj;^  ,^ 
auction-by  a  liceniaed  auctioneer.    On  the  day  of  sale,  iie  ihaii  m 
certain  written  articles,  purporting  to  exhibit  the  tonas^  l^^^jj  ^ 
were  read  aloud  by  the  auctioneer  in  the  presence  and  dky%  Um  Um 
hearing  of  the  Defendant  and  others  assembled  upon  j*?^  ^  ^'^ 
that  occasion,  and  the  paper  was  also  handed  round  mnt^^ 
and  read  by  those  present.    Of  those  articles,  three  *"*gjf»"»- 
only  reqitire  notice.  ^  ^SiT 
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WsBSTJBK      AH.  latf  declares  that  the  hif^est  bidder  shall  be  th^ 
&FOVD    purchaser. 

HOB  Air.        Art  sd,  requires  that  the  purchaser  should  secure 
.  tiie  purchase  monejy  with  interest  included^  by  his  pra-^ 
missbrj  notes^  with  two  approved  indorserSf  payable  in 
fiieTeiideeibr^^  and  twelve  months* 

m  VreMh  ok 

^u!^^  Art.  5th,  declares  that  the  pitrchaser  shall  be  allowed 
dioUhATe  as-  <<  thirty  days  to  comply  with  the  Si  article,  at  which 
e^wted^  « time,  (in  case  of  compliance,)  he  shall  receive  a  good 
^^"^^odee  **  ft^d  complete  title  to  the  property*  On  failing  to  com- 
tbouid  in-  f(  ply  within  the  30  days^  the  property  then  to  be  re- 
JJJ^^jww  "  ®^'^  ®"  account  of  flic  first  purchaser**' 

a  ikcd,'  imd 

iMeithUntme  Tiie  premises  were  struck  off  fa  the  Defendant,  as 
the  highest  bidder,  at  the  price  of  4,000  dollars ;  where- 
upon the  auctioneer,  in  the  presence  of  the  Defendant^ 
signed  a  certificate,  at  the  foot  of  the  articles  of  sTale,  de- 
claring him  to  be  the  purchaser  at  that  price. 

An  attorney  was  employed  to  draw  a  deed  of  bargain 
and  sale,  and  received  instructions  for  that  purpo^e^ 
both  fi^)m  the  Plaintiffs  and  Defendant;  the  draft  of 
the  deed,  with  blanks  for  the  date  and  the  name  of  the 
grantee,  was  presented  to  die  Defendant,  and  left  with 
him  for  inspection ;  afti^r  examining  it,  he  retiurhed  it  to 
the  attorney,  l-equesting  him  to  insert  hts,  the  Defen- 
dants, name  in  the  proper  blanks,  which  he  accordingly 
did.  This  draught  of  the  deed  i*ecited  the  title  of  the 
Plaintiffs,  and  that  the  Defendant;  being  the  highest 
bidder,  had  purchased  the  premises  at  the  sum  of  4,000 
dollars,  which  he  had  secured  to  be  pAid  to  the  Plaintiflf's» 
according  to  the  terms  of  sale. 

The  breach  of  the  agreement  alleged  in  the  declaration, 
was,  that  the  Defendant  had  failed  to  give  his  promissory 
notes  within  the  SO  days,  or  at  any  time  afterwards. 

The  Court'  below  decided  that  the  Plaintiffs  could 
maintain  no  action  upon  the  contract,  without  first  re- 
sosting  to  a  resaU  and  ascertaining  tlie  deficit. 

JdNES,  for  the  FlaifiHffi  in  erroTf  contended. 

1.  That  the  remedy  by  a  re^sale^  was  cuttiiilative^ 
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lUid  did  not  take  away  the  right  of  actioirfor  a  breach  webstbr 
of  the  original  contract.  &  ford 

2.  That  the  draught  of  the  deed  (as  to  itfl  collateral  hobait. 
effect,  as  written  evidence  of  the  agreement)  having  ————— 
been  authenticated  by  an  act  equiralent  to  signing, 
imported  a  substantive  and  positive  agreement  to  go 
on  with  the  contract,  and  to  complete  the  purchase,  and 
was  not  subject  to  be  explained  or  controlled  by  the 
original  terms. 

The  authority  to  contract^  he  said,  might  be  by  pa* 
roU  although  the  contract  must  b.^  in  writing.  Roberts 
onfraudSf  ii^t.—Sugden  an  Fenrfors,.  56.— -Hoban  gave 
the  attorney  verbal  authority  to  draw  the  deed,  which- 
amounts  to  an  agreement  in  writing  signed. 

There  was  no  argument  for  the  Defendant  in  error. 

March  3d....LiviNC}sT0N,  J.  delivered  the  opinion  of 
the  Court  as  follows : 

If  there  ever  existed  a  valid  agreement  between  these 
parties  in  relation  to  the  house  in  question,  on  which 
the  Court  gives  no  opinion,  the  terms  of  it  must  be 
sought  for  in  the  articles  exhibited  by  the  auctioneer,  at 
the  thne  of  sale.  Of  these,  two  only  bear  on  tliis  case. 
These  were,  « that  the  purchaser  should  secure  the  pur- 
^  chase  money  with  interest  by  Ids  promissory  notes> 
'<  with  two  approved  indorsers,  payable  in  6  and  12 
«  months"— and  "  that  the  purchaser  sh  >uld  be  allowed 
««  thirty  days  to  comply  with  these  terms,  at  which 
*<  time,  in  case  of  compliance,  he  was  to  r^^ceiye  a  good 
'*  and  complete  title  to  the  property,  and  on  failing  to 
"  comply  within  the  thirty  days,  the  property  was  then 
^  to  bere-5oW  on  account  ofthejirst  purchaser  J' 

The  Plaintiffs  offered  no  evidence  of  any  re-sale,  or 
of  any  deficiency  arising  thereon,  but  contended,  that 
the  rcifledy  by  a  re-salc  was  mci-ely  cumulative,  and 
did  not  take  away  the  right  of  action  against  the  De- 
fendant, for  his  violation  of  the  contract— Such  is  not 
the  opinion  of  this  Court.  The  vendee,  by  the  terms  of 
sale,  had  an  option  of  taking  the  estate  after  it  was  bid 
off  to  kirn,  and  in  case  of  refusal,  of  having  it  sold  agan? 

vol*  yn.  52 


4ft«  SUPREME  court:  tl  S. 

wBBSXFR  OB  Ms  aecannt^li  might  have  produceu  more  than  j^ 
WEBSTER  ^J'  ,    .       Ytich  case  the  surplus  wAuld  have 

*^  ^'^  blJ^d  to  him"  rthe  same  price  "ig^t  have  been  ob- 
■nJ:,.r  S,  antf  then  he  would  have  lost  nothing---or  it 
™'"''     S  hiie  sold  for  less,  and  then  by  paymg  ttie  dif. 

fafnce  which  would  have  formed  h«  whole  loss,  he 

would  not  have  been  exposed,  as  he  must  be,  if  Uiis  ac- 
tion proceeds  to  have  damages  ««9<»««1  .•«""J  J™» 
bjsoie  uncertain  and  arbitrary.or  .unsatisfactory  ruk, 
wVrU  m'ffht  be  adopted  by  a  jury.  Oi  fliese  advan- 
vi^tege"  fhU  wero'r^rved  to  him  by  the  terms  of 
Uie  aS:Uon,  the  Plaintiff  had  no  right  to  deprive  him. 
The  Court  is  further  of  opinion,  that  nothing  which  was 
ilone  after  the  sale,  at  afl  varied  the  right  of  the  parties. 
The  judgment  below  is  affirmed  with  costs. 


181«.        THE  MARYLAND  INSURANCE  COMPANY. 

WOOD. 


MWdt       Sd 


ERROR  to  the  Circuit  Court  for  the  district  of 
2**  Jj'"""  **  Maryland,  in  an  action  of  covenant' on  a  policy  upon 
SL'  JlS.^the  schooner  William  and  Mary  «  at  and  from  Bjdti- 
of  •ute.oCthe  (( „m,.e  to  Laguira,  with  liberty  of  one  ether  neigbbur- 
lS4°'ex^e3'.  «ing  port,  and  at  and  from  them  or  eitiier  of  them  back 
ci  to  the  ».  «to  BaWmore"— «  Warranted  by  the  assured  to  be  an' 
'*"*  Ae^^"Amei-icah  bottom,  proof  of  which  to  be  required  in 
Sf*tht  loKit  M  the  United  States  only." 


ebromitvoiiera 
Ol'lhcinl'nit'ul' 


?yS?lh^'Siw     The  former  judgment  of  the  Circuit  Court,  in  thia 
jiinuiyy,i804^  ^^^^^  having  been  reversed  (see  O7ite,T0t.  6,  p.  29,)  and 
wSSSe'  if'  the  cause  remanded  for  a  new  trial,  the  verdict  and  judg- 
Mtftinique  It,  mc^  wefc  again  in  favor  of  the  original  Plaintiff.    The 
Oaodaioiie.     Defendants,  took  only  one  bill  of  exceptions  which  sta- 
ted the  execution  of  the  policy,  the  sailing  of  the  vessel 
with  proper  documents   as  in  American  bottom  from 
Baltimore  on  the  8th  of  Mai-ch,  1805,  upon  the  voyage 
insured ;  her  arrival,  off"  Laguira  .on  the  2^th  of  tlie 
ssiiae  month,  where  she  remained  three  days  laying  off 
and  on,  vainly  endeavoring  to  obtain  jiermission  to  en- 
ter the  port,  and  on  th«  31st  sailed  towards  the  port  of 
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Amsterdam,  in  tLe  Island  of  Curra^oa,  by  the  direct  &iaR¥*]>. 
and  accustomed  route,  with  a  Wcw  and  iutentiou  of  ins.  co. 
ascertaining  by  enquiry  of  British  ^hips  of  war,    or        r. 
other  ve&scis,  whether  t*)e  port  of  Amsterdam  was  then     wood* 
in  a  state  of  blockade,  and  to  enter  it  if  it  should  iiut^— — — ' 
be  blockaded,  hut  if  jt  should  he  blockaded,  not  to  at- 
tempt to  enter  it,  but  to  proceed  to  St. Hidmas's  or  Por- 
to Rico.    TJiat  Amsterdam  was  a  neighboring  port  to 
Laguii*a,  being  distant  about  147  miles.    That  when 
she   approached  Amsterdam,  being  distant  about  50 
hiiles,  the  master  discovered  a  British  vessel  at  the  dis- 
tance of  2i  miles,  whereupon  he  altei*ed  the  course  of 
tho  schooner,  and  stood  diroctly  towards  the  British 
vessel  for  the  purj>osc  of  inquiring  whether  Amsterdam 
was  still  in  a  state  of  blockade ;  that  while  so  standing 
for  the  British  vessel,  which  was  a  frigate  then  .actually 
s(i]>)iorling  the  blockade  of  the  port  of  Amsterdam,  the 
scho<mer  was  captured  by  the  frigate  and  sent  into  Ja- 
maica* and  there  condemned  for  breach  of  the  blockadf« 
of  the  port  of  Amsterdam,  whereby  she  was  wholly  lost 
to  the  PlaiiUiflT.    That  on  the  IGtb  of  May,  1805,  the 
Plaintiff  having  ivccived  intelligence  of  the  capture^ 
abandoned  the  vessel  in  due  time  to  the  undei  writers, 
who  refused  to  accept  the  abandonment. 

That  on  the  27th  of  October,  1805,  the  .  goveminent 
of  the  United  States  made  to  the  Britisli  government, 
tiirough  its  charge  d'affuirs  in  the  United  States,  a 
I'epresentation  on  the  subject  of  a  blockade,  then  recent- 
ly notified,  of  the  Islands  of  Martinique  and  Gaudalope^ 
which  representation  is  set  forth  at  large  in  the  bill  of 
exceptions,  being  a  letter  from  Mr.  Madison,  then  Se- 
cretary of  state,  to  Mr.  Thornton,  the  British  charge 
d'affairs,  dated  the  27th  of  October,  1805. 

That  on  the  5th  of  January.  1804,  the  British  gov- 
eiTament,in  consequence  of  that  representation,  issued  an 
order  to  its  commanding  naval  officer  in  the  West  In-, 
dies  and  to  its  Courts  of  vice  admiralty  there,'  i*elative 
to  the  blockade  of  Martinique  suid  Gaudaloiie;  which 
order  is  as  follows  : 

ffMmiralty  office,  6th  January,  i804. 
SIR, 

Havingcommunicated  to  the  lords  of  the  admirfilty, 
lord  Hawkesbury*!}.  letter  of  the  23d  ult.  enclosing  the 
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MAST'o«  lOopy  of  f  aespatch,  which  his  lordship  had  received  from 
Iirs.  CO.    Mr.  ThorntoR^  his  majesty's  charge  d'aifairs  in  Anieri* 
r.        cat  on  tlie  subject  of  the  blockade  of  the  Islands  of  Mar- 
wooD*     tinique  and  Gaudaloi)ey  logither  with  the  report  of  the 
■  advocate  gfneral  thei^eupon^    I  have  their  lordships* 

commands  to  acquaint  you  for  his  lordships'  information 
that  they  have  sent  (»rdei*8  to  commodore  Hpod  not  tQ 
consider  any  blockade  of  those  Islands  as  existing  un- 
less in  respect  of  particular  ports  whi(*h  may  be  actually 
invested,  and  then  not  to  capture  vessels  bound  to  such 
ports  unless  they  shall  have  been  pi^eviously  warned 
not  to  enter  themj  and  that  they  liave  also  sent  the  ne- 
cessary directions  on  t(io  subj'^'ct  to  the  judges  of  the 
vice  admiralty  Courts  in  the  West  Indies  and  America. 

i  am,  &:C' 
EVAN  NEPEAN. 
George  Hammond,  Esq." 

That  on  the  12th  of  April,  180*,  the  British  govern- 
ment, byits  minister  plenipotentiary  in  the  United  States, 
commnnieated  the  aforesaid  order  to  the  government  of 
the  Uniteil  States  who  caused  it  to  be  immediately  pub- 
lished in  the  public  newspapers. 

That  on  the  same  12th  of  April,  1804,  the  said  British 
minister  plenipotentiary  officially  madr  known  to  the  gov- 
ernnient  (Tthc  United  States,  tl.at  the  siige  of  the  isli^nd 
of  Curra^oa  had  been  cf>n verted  into  a  blockade,  which 
communication  was  as  follows : 

<*  J^r.  Mmij  to  Mr.  Madison. 

fFashingtoTif  April  12th,  1804. 

SIR, 

I  have  the  honor  to  acquaint  you  that  I  have  just 
rcceiveil  a  letter  from  rear  admiral,  sir  John  Duck- 
worth, comn.amlor  in  chief  of  his  majesty's  squadron 
at  Jamaica,  dated  the  second  of  last  mont^*.  In  which  he 
desires  me  to  communicate  to  the  government  of  the 
United  States,  that  he  has  found  it  expedient  for  his 
majesty's  senice  to  convert  the  sie,ge,  which  he  lately 
attempted  of  Currafoa  into  a  blockade  of  that  Island. 
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I  cannot  doubt,  air,  that  tiiis  blockade  will  be  con-  mart'd^ 
durtid  couformablj^  to  tlie  instructions  which^  (as  I  have   ins.  co. 
th.'  h  #nor  to  acq  aint  you  in  anuther  letter  of  this  date,)        r, 
have  b\  en  i  eceiitly  sent  on  this  subject,  to  the  comman-     wood. 

der  in  chief  of  his  majesiy's  forces,  and  to  the  judj^s  of -.— ^ 

the  vice  admiralty  Couils  in  the  West  Indies,  shoiftd 
the  sniailness  of  the  Island  of  Curra^oa  still  i*endor  ne- 
cessary any  distinction  of  the  investment  being  confined 
to  particular  ports. 

I  have  the  honor  to  be,  &c. 
AxNT.  MERRY.** 

That  Trarers,  the  master  of  the  schooner  William 
and  Mary,  heard  a  re|iort  at  Baltimore,  bi-fore  he  saU- 
ed,  that' Amst(*rdam  was  in  a  state  of  blockade ;  and  that 
he  was  informed,  befoi^e  he  sailed  from  Baltimore,  by 
the  minster  of  an  American  vessel,  that  about  four  months 
before  the  tin^r  of  giving  that  information,  he  aiTived 
with  his  vessel  near  the  port  o^  Amsterdam,  and  there 
met  with  a  squadron  of  British  ships  of  war  then  block- 
ading that  port,,  and  was  warned  off  by  the  commander 
of  the  squadron,  with  his  register  endorsed  in  the  usuaJ 
manner. 

That  Travers  m  the  course  of  his  voyage  fell  in  with 
a  strong  French  squadron  in  lot.  la,  loiig.  63t  which 
Was  sailing  westwanl.  That  the  port  of  Amsterdam  is 
in  lat  11  d^.  BB  min*—- long.  68. 

That  while  laying  oif  Laguii*a  to  endeavor  to  obtain 
permii>.sion  ta  enter  the  port,  or  to  anchor  his  vessel,  be 
was  infoiMned  by  a  merchant  at  Laguira,  to  whom  he 
had  been  intn^duced  by  a  letter,  and  through  whom  he 
made  application  for  permission  as  aforesaid,  that  the 
port  of  Amstf^rdam  was  then  free  from  blockade ;  and  was 
advised  by  the  said  merchant  to  proceed  thither  with  his 
vessel — ^thatthe  port  of  Laguira  and  all  the  ports  on  the 
Spanish  main  were  then  shut  against  foreigners,  where- 
by he  was  prevented  from  going  on  shore  and  from  tfiak- 
ing  enquiries  otherwise  than  by  writing  from  his  VQssel 
to  some  person  on  shore. 

That  the  Island  of  Buenos  Ayres  was  then  a  dependency 
oFCmrafoaf  distant  from  it  about  twenty  mile$«east,  ;ind 
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mAet'o.  is  a  small  island  Iiaving  no  port,  except  a  road-stead 

tSB.  CO.   about  tlie  middle  of  its  len^i  on  the  cast  side^  where 

V.        tiiere  was  a  small  battery  and  military  post.    That 

WOOD,     the  cruizing  ground  of  vessels  blockading  Currafoa, 

.......^  w^ab  lietween  iliat  Island  and  B4icnos  Ayres,  which  latter 

y\kt.  intludcd  in  the  blockade,  as  were  also  all  the  other 
ports  of  the  Island  qf  Curraf  oa.  That  Travers  did  not  at- 
tempt  to  enter  the  port  of  Amsterdam,  nor  sail  towards  it 
with  an  intentionof  entering  it  if  blockaded,  butmerely  for 
the  purpose  of  ascei*tainingy  by  any  lawful  and  proper 
means  in  lus  power,  whether  it  was  still  in  a  state  of 
blockade,  of  entering  it  if  it  was  not,  and  of  proceed- 
ing elsewhere  if  it  was. 

Tliat  when  he  sailed  from  Laguira  as  aforesaid  he  had, 
fi*c)m  the  facts  stnd  circumstances  above  mentioned,  rea- 
sonable ground  of  belief  tiiat  the  blockade  had  ceased, 
and  had  no  means  of  obtaining  any  further  information 
on  the  subject  at  any  nei,2^liboring  port  or  place. 

Whereupon  the  PlainfiflT  prayed  the  Court  to  instruct 
the  jury  that  if  they  believed  tlie  matters  so  given  in 
evidence  by  jiim,  then  his  right  of  recovery  in  this  ac- 
tion is  not  afTt  cted  by  the  conduct  of  Travers  in  ]>ro- 
reeding  as  afcresaid  fiH>m  I^aguira  towards  Amsterdam 
for  the  purposes  aforesaid,  wliich  instiniction  the  Court 
gave,  and  also  the  further  direction,  that  if  tliey  should 
lielive  that  Travers  intended,  while  at  Laguira,  to  vio- 
late the  blockade  of  Amsterdam,  and  attemjited  it  by 
sailing  towards  that  poi-t,  and  within  the  limits  of  the 
cruizing  ground  ;  in  such  case  his  conduct  was  unlaw- 
ful ;  and  the  Defendants  were  thereby  discharged  fron\ 
any  responsibility  upon  the  policy. 

To  this  instruction  tlie  Dcfendant<i  excepted  and 
brought  tlicir  w  rit  of  error. 

Martin, /or  riaiviiffa  in  error. 

M^ hen  this  case  Mas  here  before  it  wa)i  erroneously 
supposed  that  the  order  of  the  5th  of  January^  1804, 
applied  to  the  Inland  of  Curracna,  as  well  as  to  those  of 
Gaudalope  and  Martinique.  It  was  not  until  the  12th 
of  April  ioUowing,  that  the  blockade  of  Gurra^oa  was 
notified  to  our  gove4*nment  by  Mr.  Merry,  who  gives 
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his  opinion  that  tlie  former  order  would  be  extended  to   mart^d* 
this  blockade.    But  it  is  merely  his  opinion;  he  bad  no   ins.  coi 
authority  to  bind  his^govermnent   upon  that   subject;        v. 
and  his  opinion  could  not  justify  the  master  of  this  ves-     wood. 
sel  in  going  to  the  blockading  squadron  for  information.  -.— ^— «-i 

If  he  acted  upon  tlie  information  of  the  minister  he 
acted  at  his  peril.  B,  Rob.  74,  ^4— 1,  SA.  144.  The^ 
Mptunus — 2,  Bob.  92.  {le  ought  to  have  called  at  Bue-^ 
nos  Jiyre$  for  information. — Parkf  408,  9,  J^ldrshaUf  321. 

LiYiNOSTONf  J.  Thought  this  case  could  not  be  dis- 
tinguished from  the  one  which  was  here  before.  It 
appears  to  be  only  an  application  to  this  Court  to  re^^ 
verse  its  own  decision. 

Stout,  J.  Thought  the  letter  of  Mr.  Merry  wa$ 
conclusive  upon  theusubject. 

Johnson,  J.  It  does  not  appear  to  be  so  clear  a  fasa 
as  the  other. 

MABSHAUi,  Ch.  J.  had  formed  no  opinion  upon  this 
case.    It  seemed  to  !iim  to  be  different  from  the  other. 

Habper,  for  tilt  Dejcndatd  in  trror^  i-equested  that 
the  opinion  of  the  Court  might  be  given  in  writing. 

M4R8HAIX,  Ch.  J.  I  understand  the  opinion  of  the 
Court  to  be,  that  the  letter  of  Mr.,  Merry  puts  the  case 
on  the  same  ground  as  if  the  blockade  had  been  of  Mar- 
tinique or  Gaudalope. 

Harper.  That  is,  that  it  extended  to  this  case  the 
benefit  of  the  order  of  the  5th  of  January,  1804. 

Marshall,  Clu  J.    I  so  understand  it 

Livingston,  J.  Aftcnvards  delivered  Ihe  opinion 
of  the  Court  in  wriUng,  as  follows : 

It  is  the  opinion  of  the  Court,  that  the  communication 
of  the  British  minister  to  the  AmiMican  gover*unient  on 
tjic  J2Ui  of  \pril,1804,  relative  t\  the  blockade  of  Cur- 
racoa,  furnished  a  sufficient  excuse  for  the  a^sui'ed^s  pro- 
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MAV  y'd.  ceediiig  towards  that  Island  for  the  purpose  of  enquiring 
ms.  CO.   as  to  its  continuancet  and  that  his  doing  so  was  no  rio- 
V.        lation  of  his  neutrality. 

WOOD. 

*—  The  Court  does  not  mfean  to  be  understood  as  giv- 
ing any  opinion  on  the  effect  of  such  conduct  if  no  such 
communication  had  been  made. 

The  judgment  of  the  Circuit  Court  is  affirmed  with 
costs. 


18i3.  FERGUSON  r.  HARWOOD. 

d9bsenl....ToDD9  J. 

ERROR  to  the  Circuit  Court  for  the  district  of 
Swrt*^*  Itrf"  Columbia,  sitting  at  Washington,  in  an  action  of  as- 
«t  the  foot  of  sumpsitf  brought  by  Harwood  against  Ferguson,  to  re* 
ilortine  to^'a  ^**^'^*'  ^'^^  value  of  three  hogsheads  of  tobacco,  upon  the 
reconi,  *<  that  following  agreement,  (aft<T  describing  the  hogsheads 
"the  aforego-iiy  their  numbers,  marks  and  weights)  viz. 

*«inij  IB  truly    "^  o        • 

"the recoi^rf  "  Wpcr  Marlboroughf  June  16th,  1808. 

«proceedmg»" 

fc  ifthe>S^.  Received  of  Walter  W.  Harwood,  as  onb  of  the  slA* 
chief  juaticcs  mini^trators  of  William  Eversfield  B<Try,  deceased,  in 
rLmrtrattr*  ^^^  of  my  claim  against  said  estate,  the  three  hogsheads 
eertify  that  of  crop  tobacco  as  above  st\ted,  to  be  alliwed  p.  ct. 
^  of  ^  ^^^  hi.j^h  .'st  six  month's  credit  price  at  this  place  d  icing 
eierkisindac  that  time  aft^r  the  r\scinding  of  the  embaro^o.  I  have 
f«™  ^^f  "^  put  into  the  han'Is  of  the  af  ircsaid  Waltc  W.  Harwood 
■omcdthat^thc  *  ^^^^  ^^  Conveyance  given  by  Blisda  Bcrrv  to  his  son, 
paper  so  certi- William  E.  Berry,  dat-d  March  l*th,  1798,  for  the 
^y^*i,[y"  purpose  of  recovering  t!ie  property  ther.-in  mefitioned 
prorecdingh  in  now  depending  in  a  suit  in  Pr-ince  George's  cmnty 
•dL^irfn**  ^^^^^*  '^  ***^  pr  jperty  is  not  recovered  in  the  afore- 
evidence.  swd  bond  of  convcyance.  I  hceby  bind  mysf^lf*  ray 
Bui  if  the  wri- heirs,  executors  and  administrators  to  return  the  above 
do nit^^rt  ^^''^®  **^S^'*c^d8  of  tobacco,  with  legal  interest,  or  the 
to  bt  n  reconi,  valuc  thereof  in  money,  to  the  aforesaid  Walter  W.  Har* 
t.'insc"  ipT!;^  ^^<^^^'  ^^  ^  »^'«  ^^'^  or  assi(-ns- 
»''^"^«^^'  (Signed)        ENOS  D.  FERGUSON/' 
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I  Upon  this  agreement  tiie  Plaintiff  declared  that  where-  Ferguson  . 

as  tlie  said  "Walter,  as  one  (»f  tlie  artmiiiistrators,  &c.        v. 

on   ■       at ilcliveri'il  to  the  said  Enus  in  part  of  his  harwood* 

claim*  &r.  thi-ee  hogslicads  of  crop  tobacco,  (<k scribing- -^—r- 
them)  /le,  tlie  .said  EM09«to  be  allowed  per  cent  tbererortnicicd  f«om 
the  highest  six  muiih^s  credit  price,  4^c.    And  w Jiertas JjJ*: cwrt,\ik 

also  the  said  Enos  ut on put  into  the  hands  of  not  Admisubre 

the  aforesaid  Walter,  a  bond  of  conveyance,  &r,  for  the.'^  VJrian^'  is 
purpose  of  enabling  the  said  Walt  r  to  recover,  and  of  unmaterui 
recovering  thi  proprrtj  in  the  Sfiid  bond  m<ntii«n<d,  a  *'|»»«*»d»**'*»' 
suit  for  the  recovery  whereof  was  then  depi-nding  i"  ture^tiic*conl 
the  county  Court  of  Prince  George^s  C(»unty,  in  th«  state  ti Act. 
of  Maryland,  the  said  Enos  then  and  tliere  in  consider-  J^^*^,  'j^^  ^ 
ation  of  the  premises  and  the  deiivei^  of  the  three  hogs-  (then  iu  tnit) 
heads  of  tobacco  as  aforesaid,  promised  and  uiidcrtnok  Jj^»«'8n«'j.  k 
and  bound  himself,  his  heirs,  executors  and  administra-  L^ee"*io  re- 
tors  to  return  the  three  hogsheads  of  tobacco  aforesaid  t'v"^' ^'' the  n^ 
with  legal  interest,  or  the  value  thereof  in  mohey,  to  tu^"^tL^,!j^'"j[. 
the  afoi*esaid  Walter  or  to  his  heirs  or  assigns,  if  the  tiic  property 
property  in  the  aforesaid  bond  of  conveyance  mention-  J.[|""J*'.  ^\^  ^ 
ed  was  not  recovered  tit  the  suit  then  as  aforesaid  dc-  ^liw^bo^,  \tZ 
pending  for  the  recovery  thereof;  and  the  said  Walter  •'"♦^•c'^nt*  tor 
avers  that  the  property  in  the  said  bond  mentioned  was  i  ,uk*Snlt 
not  recovered  from  tlie  said  Elisha  Berry  in  the  suit  so  Uic-   assignor 
as  aforesaid  depending  for  the  recovery  thereof  but  that  JJJI^/J'^'fi'^S' 
judgment  was  given  for  and  in  favor  of  the  said  Elisha  tol^^er/hM tiU 
in  said  suit,  whereof,  arid  of  all  which  pi-euifscs,  the  »"'*>P<^»^y  '^m 
said  Enos  afterwards  had  notice,  whereby  he  became  SJI^  ,h^J[JJ^ 
liable,  to  return  the  said  tobacco  with. legal  interest  or  which  um 
to  pay  the  value  thereof  in  curi'ent  mtniey  of  the  United  {he"a'"^.eii^*" 
States,  which  value  the  said  Walter  avers  to  be  180  mhs  ^de^^T* 
dollars,  whereof  the  said  Enos  had  notice,  &c,  ''*'""* 

There  was  aho  a  count  in  the  declaration  for  money 
had  and  received. 

Upon  the  trial  of  the  general  issue  the  Defendant, 
Ferguson,  took  three  bills  of  exceptions. 

The  first  bill  of  excepticms  wsis  to  the  admission  in  evi- 
denceof  an  exemplification  of  thcreconl  of  asuit  in  Prince 
George's  county  Court,  which  was  certified  as  follows: 

«I  hereby  certify  that  the  aPavgning  is  truly  taken 
-from  the  record  of  procecditigs  of  Prince   Geortce'? 
VOL.  VII  5S 
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f  EKGVsox  county  Court,  and  in  testimony  thereof  I  do  hereto  sub- 
r.        scribe  my  name  and  affix  the  seal  of  the  said  county 
iiABWooD.  Court,  this  tiiird  day  of  January,  in  the  year  of  our 
^. — — ^— -  Lord  one  thousand  eiglit  hundred  and  eleven. 

JOHN  READ  MAGRUDER^  Jr.  Clk." 

I^he  seal  of  the  county  Court  was  annexed  with  the 
reg^ular  certificate  of  tlie  chief  judge  of  tlie  Court  that 
tlie  attestation  of  the  clerk  was  in  due  form  of  law. 

The  objection  to  this  exemplification  was  that  it  did 
not  appear  by  tlie  certificate  of  the  clerk  to  be  a  full 
copy  of  the  record  of  all  the  inroceedings  in  Uie  case. 
The  practice  of  the  clei*k  of  tlie  Circuit  Court  for  the 
county  of  Wasliington,  in  Uie  district  of  Columbia,  was 
to  certify  that  the  «  foregoing  is  truly  taken  and  copied 
from  the  proceedings,"  &c. 

The  second  bill  of  exceptions  stated  that  the  Plaintiff 
having  read  to  the  jury  the  evidence  mentioned  in  the 
fii*st  bill  of  exceptions,  and  which  had  been  {lermitted 
by  the  Court  to  be  i^ad«  tlic  Defendant  offered  to  read 
a  copy  of  the  docket  entries  of  Prince  George's  county 
Court,  which  the  clerk  had  also  certifieil  to  be  tndy 
taken  from  the  proceedings  of  tliat  Courf •  To  this  cer- 
tificate was  annexed  the  S(;al  of  the  Court  aud  a  certifi- 
cate by  tiie  ctiief  Judge  of  tlie  Court  that  the  attestation 
of  the  dcvk  wxs  in  due  form  of  law.' 

The  third  bill  of  exceptions  stated  that  after  the 
(^laintiff  had  rcai.  the  agi-cement  to  the  jury,  the  Defen- 
dant objcrtcd  to  its  admissibility  in  evicience  upon  the 
first  count  yi  the  declaration,  because  it  varied  from  the 
ai;reeincnt  set  forth  in  that  count.  But  the  Court  was 
divided  in  opinion  and  the  agreement  was  read. 

The  verdict  awl  judgment  were  for  the  Plaintiff, 
wiierciipon  the  Defendant  brought  his  writ  of  error. 

F.  S.  Key 9  for  the  FluinUffin  erroTf  contended* 

1.  That  the  rcrord  of  Piince  George's  county  Court 
ouglit  not  to  hiive  boon  admittf^d  as  evidence  in  this 
cause,  berausc  die  clerk  of  that  C  urt  had  not  cei*tified 
it  to  be  a  full  rccQrd  of  all  the  proceedings  in  the  case^ 
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nor  even  that  it  was  a  copy  of  any  tliingy  but  had  mere*  fergvs^^ 
]y  stated  tliat  « the  foregoing  was  truly  taken  from  the        r. 
record  of  proceedings  in  that  Court.  HAf^^roap* 

2.  That  the  Court  ow^'it  to  have  admitted  tlic  copy 
of  the  docket  entrit**  of  Prince  George's  county  Court 
to  be  read  kk  evidence,  because  they  were  certified  by 
the  clerk  in  the  same  manner  to  bc.«  truly  taken^  from 
fho  samQ  proceedings, 

3.  That  the  Court  ought  not  to  have  admittexl  the 
agreement  in  evidence  to  support  the  fii*st  countf  in  the 
declaration,  because  it  varied  from  the  agreement  set 
forth  in  that  count,  in  the  following  particulars :  1.  The 
agreement  produced  in  evidence  states  that  the  Defen- 
dant in  erroTf  Harwood,  should  be  allowed  the  hrghcst 
ci*cdit  price,  &c«  for  the  tobacco,  whereas  the  agreement 
set  forth  in  the  count,  is  tiiat  the  Plaintiff  in  error,  Fer- 
guson, should  be  allowed  the  highest  credit  price,  &c. 
for  the  tobacco:  and  2.  The  agraement  produced  in 
evidence  states  that  the  Plaintiff  in  error  was  to  return 
the  tobacco  if  the  property  should  not  b^  recovered  <^in 
the  aforesaid  bond  of  conveyance.**  But  the  count 
charges  that  the  Plaintiff  in  error,  Ferguson,  agreed  to 
return  the  tobacco  if  the  proiierty,  in  the  bond  of  con- 
veyance mentioned,  should  not  be  i*ecovered  in  the  suit 
tlhcn  pending  for  the  i-ecov'ery  thereof. 

In  support  of  this  bill  of  exceptions,  he  cited  the  foK 
lowing  cases:  1  T,  R.  2M.  2  Bos.  and  Full.  116.  \  i\ 
R.  560.    2  East,  2  and  \^bO. 

J.  Law,  for  the  Defendant  in  eiror* 

On  the  Jirst  exception,  cited  2  Harrises  Entries,  221, 
227  and  263,  to  show  that  the  clerk's  certificate  annex- 
ed to  the  transcript  of  the  record  of  Prince  George's 
county  Court,  was  in  due  form,  according  to  the  prac- 
tice of  the  Courts  in  Mainland. 

On  the  second  exception,  he  cited  Peake*s  Law  of  Evi- 
dence, 34>,  is  and  66,  to  show  that  the  docket  entries  of 
one  Court' weiHS  not  evidence  in  another  Court. 

On  the  third  exception,  to  show  how  (ai-  it  is  neces- 
sary to  set  forth  the  agreement  in  the  dtclarationi  he 


*t«  SUPREME  COURT  U.  S. 

riftovfoir  c/^ed  0  East,  &6h  Clarke  v.  MdrsdHH.     4  TkIL  BBS, 

r.        Frith  y.  Gray,  in  the  note  «>  Drewrtf  v.  Tuoisi.  *  S  IfHfe. 

VABwoop*  40^  Richard  v.  Symonds.   Doug.  64i0»  ffrisUrw  v.  WrighL 

And  to  show  that  words  of  surplussage  are  to  be  re- 
jrrfed,  he  cited  2  H.  III.  113.  1  Z  k  jm5,  JKnewr.  K«. 
;;f/f.    4  miiams'a  Dig.  707. 

To  show  that  omissions  may  he  supplied,  he  cited 

ICing  V.  Bcadit  Cov'ih  2Z9.   King  v.  Miy,  Doug.  ±SS. 

And  to  show  that  a  variance  in  an  immaterial  aver- 
ment is  n.>t  fatal,  he  cited  5  T.  R.  496»  Fej^n  v.  JSMo- 
via^a.    4  T.  R.  BBS,  Drewry  r.  Twiss. 

•Varch  5tfi....STonYf  J.  delivered  the  opinion  of  the 
Court  us  ftdluws: 

Several  exceptions  have  been  taken  in  this  cause, 
I'he  first  proceeds  on  the  ground  that  the  record  was 
not  authenticated  by  the  clerk  in  due  form  of  law.  The 
statute  of  the  Unittd  States  of  the  26th  of  May»  1790, 
derlaivs  that  tlie  records  and  judicial  procee^Ungs  of  the 
Courts  of  any  state  shall  be  proved  and  admitted  in 
any  other  Court  within  the  United  States  by  the  at- 
testation of  the  clerk  and  tlie  seal  of  the  Court  annexed, 
if  there  bo  a  seal,  together  witli  a  certificate  of  the 
judp^Cy  cliief  justice,  or  presiding  magistrate*  as  the  case 
may  be*  thnt  the  said  attestation  is  in  due  form  of  law. 
It  is  conceded  that  such  a  certificate  accompanied  the 
reci^iHl  f>bj«  cted  to.  It  is  therefore  a  case  within  the 
wonts  of  the  law*  and  the  Court  below  were  preclude 
fnmi  rectiviug  any  other  evidence  to  show  that  tlie  at- 
testation was  not  in  due  form  of  law.  The  record  so 
autlienticated  >Yas  pn>|)erly  admitted  in  evidence. 

Kven  It  the  points  had  been  open,  the  Court  are  not 
.satisfied  that  any  material  variance  existed  between  the 
Attestations  of  the  difll^iTnt  clerks. 

Tlie  Court  are  also  of  opinion  that  the  second  ex- 
ception cuinot  be  sustained.  The  writing  produced  M 
not  purport  to  be  a  record:  but  a  mere  transcript  <if 
miiiutcs  extmcted  frT>m  the  docket  of  th^  Court.  There 
IS  no  fouYidaUi}.  laid  to  show  its  admissibility  in  the 
cau<e. 
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The  third  exception  has  presented  the  chief  diflicolty  vbbguson 
wbidi  we  have  felt  in  deciding  th6  cause.   It  is  address-        v. 
ed  to  the  variances  between  the  declaration  and  the  con-  habwood 

tract  produced  m  evidence.    The  Inducement  of  tlie  de 

clalration  alleges  «  that  the  said  Wnlter  as  one  of  tlic 
fMlministi*ators  of  William  E.  Berfy,  deceased^  on*  &c. 
at,  &c.  delivered  unto  the  said  Enos  in  part  of  his  claim 
against  the  estate  of  the  said  William  three  hogsheads 
of  crop  titbaccoy  &c.  htf  the  said  Efias,  to  be  allowed  per 
Cj&nU  Uiercfor  the  higiiest  six  montli's  credit  price  at  the 
place  aforesaid  during  that  time  after  rescinding  the 
embargo.''  The  conti*act  produced  in  evidence  is  with- 
out the  words  <«  he  the^Said  Enos."  There  as  therefore 
a  literal  .variance,  and  its  effect  depends  upon  the  C(m- 
sidcration  whether  it  materially  changes  the  contract 

In  general  Courts  of  law  lean  against  an  extension 
of  tiie  pi;iuciples  applied  to  cases  of  val*iance.  Mistakes 
of  tills  nature  are  usually  mere  slips  of  attornies,  and 
do  not  touch  the  merits  of  the  case.  Lord  Mansfield 
has  well  observed  that  it  is  extremely  hard  upon  the 
party  to  bo  turned  round  and  put  to  expense  from  such 
mistakes  of  his  counsel,  and  it  is  hard  also  upon  the 
profession. 

It  will  be  recollected  that  this  does  not  purport  on  the 
face  of  the  declaration  to  be  a  description  of  a  wTittcn 
instrument,  nor  the  recital  of  a  deed  or  record  tn  hasc 
verba.  In  respect \o  the  latter,  trifling  variances  have 
been  deemed  fatal :  but  as  to  tlie  former,  a  more  liberal 
rule  has  been  adopted.  In  setting  forth  the  material 
parts  of  a  deed  or  other  written  instruments,  it  is  not 
necessary  to  do  it  in  lettei's  and  woi*ds.  It  will  be  suffi- 
cient to  state  the  substance  and  legal  eflTect.  Whatever, 
however,  is  alleged  should  be  truly  alleged.  A  contract 
substantially  difft^rent  in  description  or  effect  would  not 
support  the  averment  of  the  declaration. 

In  the  case  at  bar,  it  is  very  clear  that  the  word 
^*  Enos"  was  by  a  mere  slip  inserted  instead  of  <<  Wal- 
ter." It  is  repugnant  to  the  sense  and  meaning  of  the 
contract  that  the  creditor  who  i^eceived  the  tobacco  at 
a  stipulated  price  in  part  payment  of  his  debt,  should 
allow  to  himself  that  price.  From  the  nature  of  the 
transaction  the  flebtpr  miist  be  entitled  to  the  allowance. . 
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FERGUsoir  If  tho  same  words  had  been  introduced  into  the  written 

V.        contract,  itselfy  they  must  have  been  rejected  as  nonscn- 

HAHwooD.  flical  or  repu^aut,  or  have  had  imposed  upon  them  a 

— : _  sense  exactly  the  same  as  if  the  words  had  been  *«  the 

.said  Walter."  And  a  declaration  which  should  altoge- 
ther have  omitted^  the  words,  or  have  given  that  legal 
sense,  would  have  wf^ll  supported  an  action./  Can  a  dif- 
ferent result  take  place,  where  the  repugnancy  is  not  in 
tho  contract,  but  in  the  declabation  ?  A  majority  of  the 
Court  arc  clearly  of  opinion  that  it  cannot.  The  words 
of  a  contract  stated  in  a  declaration,  must  have  the 
same  legal  construction  as  they  would  have  in  the  con- 
tract itseff. 

The  context  manifestly^  in  ^his  case,  shows  the  re- 
pugnancy. •  It  is  impassible  to  read  the  declaration  and 
not  to  perceive  that  the  price  is  to  be  allowed  to  the 
debtor,  and  not  to  the  creditor.  Many  cases  have  been 
cited  where  the  variance  has  been  held  fatal,  but  no  one 
cones  up  to  the  present  The  case  of  Bristow  r.  Wright^ 
flaiig.  665 J  is  tlie  strongest.  There  the  demise  was 
alleged  to  be  at  $[  yearly  rent  payable  quarterly.  The 
demise  pi'oved  was  without  any  stipulation  as  to  the 
times  o(  payment.  The  Court  held  that  the  deihise  laid 
and  that  proved  were  not  the  same.  But  if  the  demise 
had  been  truly  laid,  and  the  declaration  had  proceeded 
to  alleg^'  tliat  the  rent  was  to  be  paid  by  the  Usaor  to 
tlie  ksseCf  we  think  that  the  action  miglifwcll  have  been 
maintained  notwithstanding  the  repugnancy.  That  in 
c^ct  would  be  the  same  as  the  present  ca^e. 

In  King  v.  Pippetf  1  T.  II.  235,  where  the  declaration 
set  forth  a  precept  and  improperly  inserted  the  w6rd 
«<  if,"  which  made  it  conditional,  the  Courf;  rejected  the 
word,  and  held  the  variance  immaterial.  The  Codft 
said  it  was  impossible  to  read  the  declaration  and  not 
to  know  what  it  should  be.  There  are  other  cases  to 
the  like  effect. 

We  are  thei*efore  satisfied  that  the  variance  is  imma- 
terial, because  it  does  not  change  the  nature  of  the  con- 
tract, which  must  receive  the  same  legal  constroctionf 
whetlier  the  words  be  in  or  out  of  the  declaration,. 

A  second  variance  is  supposed  in  the  allegallon  that 
the  promise  was  to  return  the  tobacco  or  its  value,  if 
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the  property  in  the  bond  of  conveyance  mentioned  in  fergvson 
the  declacation  was  not  recovered  -in  the  suit  theii  de-      ^  v« 
pending  for  the  recovery  thereof;  whereas  the  contract  harwood. 

produ^  in  evidence  contained  no  limitation  to  a  re 

covcry  in  that  paKiciiIar  suit.  We  are  satisfied  how- 
ever that  the  Plaintiff  has  declared  according  to  the  ti*iie 
intent  of  the  parties  as  apparent  on  the  contract.  It 
could  never  have  been  their  intention  to  postpone  the 
right  to  a  retui*n  of  the  tobacco  or  its  value^  beyond  the 
time  of  a  recovery,  or  failure  in  the  suit  tiien  depending. 
Any  other  construction  would  have  left  tlie  rights  of 
the. parties  in  suspense  for  an  indefinite  period*  wholly 
inconsistent  with  the  avowed  objects  of  th^  contract. 

On  tlie  whole,  it  is  tlie  opinion  of  the  Cbiirt  that  the 
judgment  be  affiri^k  witsL  costs. 


BIAYS  ^813^ 

THE  CHESAPEAKE  IlJSUBANCE  COMPANY.  ^^^'      «** 


Jlbseni...JT6riH9  J^ 


ERROR  to  the  Circuit  Court  foi:  the  district  of  There  omnot 
Maryland^  in  an  action  of  covenant  iipon  a  policy  of  in-  ^  a  totdioa 
surance  on/tide^*  which  by  the  memorandum  in  the  po-  ^^«»JL 
licy,  are  declared  to  be  free  from  average,  unless  gene-  iug'V 


ral.    The  policy  contains  tlie  ustial  stipulation  "  thiit  JJ^]j'"^  ^^ 
*^  in  case  of  loss  or  damage,  the  assured  shall  labor,  &c.  ^*e  specif 
*<  for  the  pi^eservation  of  the  propcrfy,  td  tlie  expenses  (wchasiudet) 
^'of  which  the  assurers  will  contribute.**    The  voyage  nndeitritCTT 
was  to  Jmsterdam.    The  vessel  arrived  at  a  place  cal-  liable  for  ni^ 
led  «  JView  Diep  5"  where,  according  to  the  usage  of  the  J^  a^^JL 
trade,  the  hides  were  put  into  several  lighters  to  be  sent  umier  Uie 
to  Amsterdam.     One  of  these  lighters  sunk,  but  somejjj^*^.''*''^ 
of  the  hides  contained:  in  it' were  afterwards  fished^  up  j^^^^hto^ 
and  saved  by  the.  people  of  the"  place,  for  which  a  sal-  borandtmvei 
vage  of  6,000  dollars  was  allowed  and  paid.    The  i^st  JJTtiS^ffST 
were  totally  losjt.    This  action  was  brought  to  recover  em^unien 
for  those  totally  lost,  and  for  the  salvage  of  those  which  J^XieSie 
iftn  saved.  «iv»ge  !»«▼ 
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BI4T8         On  a  case  stated,  the  judgment  of  the  Court  below 
V.        was  for  tlie  Defendants;  on  which  the  Plaintiff  brought 
cpESA-    his  writ  of  error. 

FEAKE 

INS.  CO.       IlARFEBybf*  Plaintiff  in  trroVf  contended, 

have  prevent.     1.  That  where  an  insurance  is  made  in  gross,  as  in 
toLnm^of    ^^  cza^f  upon  a  cargo  consisting  of  a  number  of  sepa- 
the  cargo,      ratc  distiuct  things  there  may  be  a  total  loss  upon  some 
of  them,  though  the  rest  are  saved,  and 

2d.  That  as  consequently  the  loss  liere  upon  the  hides 
fished  up  would  have  been  total  but  for  the  labor  and 
care  of  t  tie  assured,  they  are  entitled  to  be  reimbursed 
the  expense,  by  the  underwriters,  under  the  stipulation 
in  the  policy  on  that  subject ;  notwithstanding  the  de> 
claralion  in  the  memorandum,  exempting  hides  from 
particular  average. 

1.  The  obvious  construction  and  meaning  of  the  me- 
morandum is,  tliat  where  the  cargo  is  divisible,  there 
may  be  a  total  loss  of  part.  The  average  loss  mention- 
ed is  loss  by  deterioration.  If  (me  out  of  mai>y  bales  of 
clotlis  should  be  lost,  it  would  be  a  total  lob:<  of  that 
bale. — But  if  one  piece  in  b  bale  should  be  damaf3:ed 
and  lost,  it  would  be  an  average,  loss,  <>specia]1y  as  to 
memorandum  articles.  If  a  cacgo  should  consist  of 
500  casks  of  wine,  and  499  of  th^m  shodd  be  lost,  one 
only  being  saved,  this  would  be  a  total  loss  of  the  499 
casks. 

In  the  absence  of  allTiuthority,  we  must  resort  to  ge- 
neral principles.  Such  case's  must  have  existed  often — 
but  no  case  is  found  in  the  books  like  the  present.  The 
inference  is,  that  it  must  have  been  considered  as  a  to- 
tal loss. 

%.  The  2d  point,  (as  to  the  salvage)  is  perhaps  a 
point  of  more  difticulty  ;  but  it  depends  in  part  upon 
the  first*  Wh^re  the  object  ol  the  expense  is  to  prevent 
a  total  loss,  the  underwriters  are  liable.  Here  the  m1- 
vage  loss  prevenis  a  toUU  loss. 

If  a  literal  construction  be  given  to  the  two  stipula- 
tions in  the  policy,  one  would  destroy  the  other.    The 
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inaared  are  to  labor  to  preveDt  a  total  lots ;  not  for    biats 
theic  own  behc^ity  for  they  aire  insured,  bul  C»r  the  be*        v. 
nefit  of-  die  underwriters.    The  loss  was  of  part  of  a    cii£84* 
lig  ter  load  of  hidcSy  some  were  fislied  up  and  saved,,   peaxb 
and  salvage  paid.^ — No  expense  could  arise  nspettiug    ijisi  co* 
tbese  hides,  unless  it  would  ronreT  under  the  name  of-*-— — — — 
average  loss.     I'he  stipulation  therefore   to  labor  &c;, 
would  be  void  as  t>all  thes<  articles*    The  coiisiruction 
ou|;ht  to  bv,  that  we  \Nill  pay  all  expenses  incuiriTdy  tu 
prevent  a  greater  than  an  average  loss. 

March  6^A....LiviNGsfoir,  J.  delivered  the  opinibn  of 
the'  Court  as  follow? : 

This  is  an  insuranoa  on  bides),  <<  warranted  by  the 
•<  assured  free  from  average, ,  unless  general/'-^Tlie 
declaration  is  for  a  total  loser  by  perils  of  the  s.eaa^' bat 
it  came  out  in  evidence,  time  S^^SO  hides  (the  Whole 
number  insut-ed  being  1^,565,')  were  put  on  board  of  il 
lighter  to  be  transported  from  the  vessel  to  their,  place 
of  destination — that  the  lighter  in  her  passage  to  the 
shore  was  sunk,  by  wliith  accident,  789  of  the  hides,  o^ 
tbe  value  of  4,000  dollars^  wen*  totally  I6sf»  and  the  reai- 
du.^t  Co  the  niim'itT  of  2,4b9i » more  were  Ushed  upand  sared^ 
at  the  cost  i>f  six  thoMSsv^d  dollars,  which  were  paid  kf 
tfte  JPIainliffl — ^Tbc  hides  tj^us  saved  were  di'ltv4^red  te 
the  Plaintilf^s  agi-nt,  and  sold  on  his  account.  I  he 
wbota..sum,  insuixid  on  the  carj^o  of  Mdea*  by  the  iTe- 
fendantSt  was  twenty-five  thousand  dollars. 

On  this  state  of  facta  it  has  been  contended,  that  this 
im^r^nce^  although  on  perishable  commodities^ '  being 
in  gross  on  a  cargo  consisting  of  a  distinct  npmbcr  iv 
articles,  there  may  be  a  total  loss  as  to  some  of  tltem, 
although  others  be  saved,  and  that  for  tlie  part  of  tbe 
cargo,  thus  totally  loat,  the  underwriters  are  liable  not- 
withstanding the  agreenient  respecting -what  are  gene- 
rally called  memorandum  articles.  Jn  support  of  this 
rition  it  is  said  that  the  only  intention  of  the  parties, 
coming  to  this  agreement,  was  to  obviate  disputei 
concerning  losses  arising  from  the  perishable  nature  of 
the  goods  insured,  bat  that  as  this  loss  happened  in  ano- 
ther way,  and  is  total  as  to  tlie  portion  of  the  property 
HI  question*  it  ought  not  to  be  conaidei'ed  asaxdudedhy 
tHe  memorandum. 
VOU  VII.  5* 
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BWkttf  MMiatcvcr  may  have  been  the  motive  to  theintrodiic- 
T.  tion  of  this  clause  into  policies  of  instirancet  wliich  was 
ea£8A*  done  as  early  as  tiio  year  1749,  and  most  probabSy  witli 
FKAKK  tlic  iuti^ntion  of  protecting  insurers  against  losses  aris- 
iirs.  ca.  ing  solely  from  4  deterioration  of  the  artfele^  by  its 
.■■■  own  perishable  quality — or  whatever  anibigoity  may 

once  have  existed  from  the  term  average  being  iisod  in 
diflbrcnt  senses,  that  is  as  signifying  a  coniributhn  to  a 
general  loBBf  and  also  VLparttcular-or  partial  iiyvry  fatting 
on  the  subject  insured,  it  is  well  understood  at  the  pre-^ 
sent  day,  witli  respect  t«i  such  ailicles,  that  underwri- 
ters are  free  from  all  partial  losses  of  every  kind,  which 
d(i  not  arise  from  a  contribution  towards  a  general  ave- 
.rag<%  It  only  remains  tlien  to  examine^and  so  the  ques- 
tion has  properly  been  treated  at  bar,  whether  the  hides, 
wliicU  were  sunk  and  not  reclaimed,  constituted  a  total 
or  pailial  loss  within  tlio  meantng  of  this  policy.  It  has 
been  considered  as  total  by  the  counsel  of  the  assured, 
but  the  Court  cannot  percei>T  any  gi*ound  for  treating  it 
in  that  way,  inasmuch  as  out  of  many  thousanil  bides 
which  were  tm  board,  not  quite  eight  hundred  were  lost, 
making  ia  point  of  value  somewhat  less  than  one  sixth 
|iart'  of  file  ^tim  insured  by  (his  policy.  If  thene  were 
no  memorandum  in  tlie  way,  and  the  Plaintiff  bad  gone 
^on  to  recover,  as  in  that  case  he  might  havedone^  it  is 
perceived  at  once  that  he  must  have  had  judgment  only 
fiir  a  partial  loss,  which  would  have  been  equivalent  to 
tlie  injury  actimlly  sustained.  But  without  having  re- 
cc«tirse  to  any  i*ca<ioning  on  the  subject,  the  pn>pOBitio« 
appears  too  self  evident  not  to  command  universal  as- 
sent, that  when^only  a  part  of  a  cargo,  coi)sistlng  ,all 
of  the  same  kind  of  articles,  is  lost  in  any  way  wbat- 
tvtni  and  the  residue,  (which  in  this  rase  amounts  to 
jHiuch  the  greatest  part.)  anrives  in  safety  at  its  port  of 
destination^  the  loss  cannot  but  be  partial,  and  that  this 
OHsst  forever  be  so,  as  long  as  a  part  continues  |o  be  less 
than  the  whole.  This  loss  then  being  a  particular  loss 
oniy»  and.  not  resulting  from  a  general  average,  the 
Court  is  of  opinion  that  the  Defendants  are  not  liable 
for  it 

Having  disposed  of  this  points  it  would  seem  mb  If 
inuch  difficulty  could  not  occur  in  deciding  the  other 
^iiestioiif  which  has  been  made  in  this  cause,  and  that 
i.S:^>vhether  the  assured  is  not  entitled  to  recover  the 
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i^'irfaidi  he  ww$  put  to  io  8a?iiig  furt  of  tbe    MATt 
which  Had  soak.  Vi 

ThisUabil^  is  supplied  to  result  from  that  clause  trjlka 
in  the  policy,  wliich  auUiorizes  the  assured^  « in  case  ms.  €«i; 
**  of  mjlmmfdamagep  to  sue  labor  and  travel  for»  in  ,  ■ 
^  and  about  the  defence,  safeguard  and  recovery  of  the 
«<  goods,  or.  any  part  thereof,  to  the  charges  whcnH>f 
M  the  assurers  will  contribute,  according  to  the  ainnunt 
^<  of  the  sum  insured.^'  If  this  clause  bsjconstrued  with 
reference  to  what  is  most  evidently  its  subject  matter, 
diat  is  a  loss  roithin  the  poHey^  and  in  connexion  with 
othisr  parts  of  tlse  instrument,  it  seems  impossible,  to  mii\ 
understand  it,  or  tliat  it  should  receive  so  extensive  an 
application  as  the  plaintiff  is  desirous  of  giving  to  it. 
The  parties  ceitainly  meant  to  apply  it  only  to  tlie  case 
of  those  losses  or  injuries  for  wiiich  the  assurt^rs,  if 
they  had 'happened,*  wodld  have  been  responsible. — 
Having,  in  such  cases  only,  an  interest  in  rescuing  or 
relieving  the  property,  it  is  reasonable  that  th<n  pnly 
they  should  defray  the  charges  incurred  by  an  effort 
made  for  tliat  purpose ;  but  when  a  loss  t|ikes  place, 
which  cannot  be  thrown  on  them.  It  would  require  a 
much  stronger  and  more  explicit  stipulation  than  we  find 
in  the  policy  to  render  th<^m  liable  to  contribute  to  such 
expenses.  If  a  cargo  be  insured  for  a  hmg  voyage 
against  sea  risks  only,  and  a  capture  intervene  the  very 
day  after  the  vessel  leaves  port,  it  is  very  clear  that  the 
underwriter  is  not  only  wit  liable  for  such  a  loss^  but 
that  he  derives  an  advantage  from  it,  as  liis  risk  may 
be  terthinatcti  thereby,  ana  the  ivhole  prcniiMm  be  earn- 
ed, and  yet  if  the  construction  now  en«leHVou|'ed  to  be 
put  on  this  clause  should  prevail,  all  the  expenses  of 
daiminjc  a  property^  in  which  he  had  no  inteivst,  and 
which  if  condemned  is  a  matter  of  indifference  to  him, 
and  ail  tlie  costs  of  pursuing  it  thi^ujerh  an  almost  end* 
l&s  litigation,  would  be  tiirown,  whether  the  purauit 
were  successful  or  othe.i*wise,  or  an  insurer  who  had 
taken  care  to  restrict  his  liability  to  losses  by  ])rrils  of 
the  sea  only.  The  Court  cannot  subscribe  to  such  an 
interpretation,  when  a  more  natural,  rational,  and  ob- 
vious one,  and  that  without  fleparting  from  the  letter  of 
tbe  instrument,  presente  itself,  which  i4,  that  this  clause 
can  never  apply  but  in  such  ct^ses  as  «i>ulil,  if  they  hap^ 
pen^  be  losses  (either  partial  or  t«tal>  within  the  mean- 
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ffUri  ing  of  the  pciicj.    We  are  therefore  of  opinion^  that  the 

tu  i|ndt*i*\vritcrs  not  being  answerable  for  the  principal  tosa 

CBK«iV>  i"  fhis  rase,  tbey  cannot  be  so  for  tiie  subfequent  expen- 

?«▲£«  «e8  which  were  incurred  in  recovering  the  property. 

V     »  The judf^incnt  of  tlie  Qoart  below*  is  afirnied  with 


ISfS.  STARR 

-b. 

*^**    ^  THE  che;sap£ake  insurance  company. 


U  need  fl<it  KUUOR  to  the  Circuit  Court  for  the  district,  of 

JSoJdofnaMT  ^^  land,  in  an  action  of  covenant  ujion  a  pt>Ucy  of  as- 
r»K»tKm''that  imrance,  in  which  thc«  goods  insured  were  warranted  to 
•litks  iiequis.  de  4fiKncaii  prop£tfjf>.M  pt^Mjf  of  which  to  be  required  in 
^u^'the"  the  United  States  only.*'  A  loss  by  capture  havingf 
aiini4s'on^of  taken.  ][>lace9  the  lUainl iff  offered  an  abandonment  which 
Jl^  rf^t  W«is  r*:f«iscd,  whci-efore^he  brought  this  action : 

m<^nshi|i,  have 

^^"iiiT™^"  To  pvfKm  019  citizenship  and  support  the  warranty^ 
^.  mb  tiiot  the  V  ProriiocHl  and  read  at  the  tri;d  an  exemplification  duly 
jud<rm<«t  of   aulJienticateiF,  of  the  record  of  his  naturalization^  in  the 

Pa^lt"'  ^^^  fi*oWi«g,  Viz : 

Wn  to  be*. 

S'SLiiiS^  i  ^*  %  ^""^  of^  common  pleas  held  at  York,  for  tha 
tuit  niuhe  Hc^HQly  of  Y<n4^  on  the.  third  Monday  of  May,  in  the 
I!im"ii2^^*  ♦•year  of  Our  Lord  one  tb«>usitnil  eie^ht  hundred  andfoue^^ 
fXMut.iiod^^^  '^  fore  Johjtt  Joseph  Ueniyt  esquire^  president  and 
or«  that  parol  ff^hit  associate  judgcs,  &G.  assiflttedi  &C. 

prwJf  nwjr  be  •»      o 

Stbt^ref!^  iiThfi  petition  ^f  Jobn^J^bilip  Stark»  hite  of  WOgm- 
•  HiUin  Bcrleburg^in  the  empiie'of  ChTmany,  was  read  ta 
f<th0  Cobrtii.  settiitg  forth  tliat  your  |iotitioner  has  ret 
f^  sided  in  the  state  of  Penftoylvania  five  years,  that  he 
<^is  wviff  desiiYiiM  *^  beconiiag  a  citizen  of  the  United 
«« States  confoniiably  to  the  act  of  congress  in  sock  case 
Mlately  provided ;  your  petitioner  tharefpre  prays  of  the 
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#<  iHvMnible  CtfurC  tbAt  he  t&tij  b€  nitaiW^  ft)  citizen-  sr^fH^ 
«ship  updn  hni  tompl}  ing  vriUi  tbe  reqifisites  of  the        v. 

<<  act  afore^aidi  and  youf  petitioner  will  jfray^  &c.  CB^ttl 

_  PEAKS 

<<  JOHN  PHILIP  STARK.  us:o(>. 


<'  Jacob  Hostler  appearing  in  Court,  and  beipg  dii- 
« ly  8woni»  says  that  the  petitioDcr  ahove  .named  iuis 
*t  resided  within  the  state  of  Pem^vaniajive  years  and 
**  upwards;  and  during  that  time  he  has  beliaved  as  a 
M  man  of  good  moral  character^  attached  to  the  prinri* 
<<  pies  of  the  constitution  of  tlie  United  States,  and  well 
^<  disposed  to  the  good  order  and  happiness  of  the  same. 

**  JACOB  HOSTLER. 

<'  Sworn  and  subscribed  in  open  Court  the  Slst  ot 
f'Maj^lSOi. 

^'CHARLES  W.  HARTLtY. 

^<  John  Vhilip  Stark,  the  above  petitioner'  appearing 
Min  open  Court  and  being  didy  sworn,  doth  deplare  tliat 
«he  will  support  the  constitution  of  the  United  State?,  and 
**  that  he  dolh  absolutely  and  entirely  renounce  andabjok^ 
M  all  allegiance  and  fidelity,  to  every  foreign  prince,i  po* 
«tentate,  state  or  sovereignty  whatever,[and.pftrticula!riy 
<<  to  Christein  tiie  prince  of  fFetgenstein  Berlelmrg^  in  the 
<<  empire  at  Germany. 

"JOHN  PHILIP  STARK. 

<<  SwoiTi  and  subscribed  in  open  Court  the  2l8t  of 
MMay,4804. 

"CHARLES  W.  HARTLEY. 

^<  fFhertupon  the  Court  admitied  (he  said  John  Philip 
"  Stark  to  become  a  citizen  of  the  s4id  United  States,  agre^ 
"ably  to  the  prayer  of  his  said  petition^  and  orderal  oil 
"the  proccrdings  aforesaid, to  be  recorded  by  the  clerk  of 
'<  the  said  Couit.'* 

The  Plaintiff  also  proved  by  parol  evidence  that  he 
being  a  free  white  person,  did  reside  within  the  limits 
and  under  the  jurisdiction  of  the  United  States,  to  wil: 
in  the  state  of  Pennsylvania,  at  some  time  between  the 
tSth  day  of  June,  179«^  and  the  14th  day  ol  April,  iiOt, 
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M^RK    VIZ :  on  the  Ist  daj  of  October,  1708,  and  th$re  eoiltfmi- 
Vf        ed  to  reside  from  that  time  until  tho  Sist  of  May^  1804i. 
oastA- 

9BAKR        Whereupon,  the  Conrt,  at  the  prayer  of  tite  Defen- 

iRc,  CO.    dantn,  by  their  counsel,  directed  the  jury  that  the  Plain- 

t  tiO'had  failed  in  proving  the  proper^  insured  under  the 

policy,  to  be  American  pn»perty  according  to  the  war* 

ranty^  and  thci*efore  was  not  entitled  to  recover. 

To  which  instrcictton/ the  Ptaintiff  took  a  bill  of  «t- 
cepttons* 

The  act  of  comgrcss  of  the  iM  of  April,  iMftf  voL  6, 
p.  74,  «to  estabnsh  an  uniform  rule  of  liatunilivalion 
««aud  to  i-efical  the  actn  heretofore  passed  on  that  sub<- 
''ject,"  rcf|uirc3  that  tlie  applicant  should  have  made 
a  previous  declaration  before  some  Court  of  record  of 
his  intention  to  become  a  cttixcn,  &c«  three  years  hefbre 
lUs  wimissiin;  and  that  the- Court  admitting  such  aliea 
shall  be  saltsfled  that  he  lias  i*eslded  in  the  United  States 
five  years  at  least,  and  within  the  state  or  territory 
where  s^ich  Court  is  at  the  brae  held,  one  year  at  leai^t 

Tlie  act  of  2(Mft  March^  1804,  'v(A.  7,  p.  136,  dispenses 
with  thck  previotw  deidaraiion  ^  intentioHf  ftc.  as  to  such 
aliens,  ^bsinr  free  white  persons,  as  were  residing 
«<  within  tiie  -  limits,  and  under  the  jurisdiction  Of  tlie 
United  States,  at  any  time  between  the  18tb  day  of  ^ane^ 
1798,  and  tiio  14tb  day  .of  April,  1802,  and  who**  have 
cantinued  to  reside  within  the  same.** 

The  objection  made  by  tlie  Defendants  counsel  to  the 
record  of  naturalizati«)n  of  the  Plaintiff  was,  that  it  did 
not  appear  1-fty  the  recotdf  that  the  Plaintiff  had  made  a 
previous  declaration  of  his  intention  to  become  a  citizen, 
agreeably  to  the  first  provision  of  the  act  of  14th  April, 
180S;  nor  that  he  was  resi<ling  within  the  limits  and 
under  the  jurisdiction  of  the  United  States  at  any  time 
between  the  18th  of  J4ine,  1798*  and  the  14th  of  April, 
1802,  and  continued  to  reside  therein  so  as.  to  be  enti-, 
tied  to  the  benefit  of  the  act  of  the  26th  of  March,  1804. 

It  was  contended  att^  that  parol  evidence  of  these  facts 
ought  not  now  to  bo  admitted  in  aid  of  the  record. 

Qn  the  part  of  tlie  Plaintiff  it  wHs  contended : 
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t%  That  the  dackira  of  the  Court  of  cMMfion  pira9  for    9^mm£ 
the  county   of  York  Wfs   conclusive.  ^  That    Court        «• 
had  power  and  authority  to  admit  aliens  to  tlie  right    chbsa* 
of  eitisenship^-and  -haTing  admitted  the  Plaintiff;  the    WMmm 
grounds  of  their  decision  cannot  now  he  enquired  into»   iirs*  csu. 
nor  the  correctness  of  their  judgment  questioned.  ...i^*.^^ 

S.  That  if  the  record  or  anmission  be  not  condu*^ 
8ive»  yet  it  was  competent  for  the  Plaintiffto  prove  now 
hy  parol  evidence  the  fatts  which  did,  at  tlie  tine  he 
was  admitted,  entitle  him  to  the  heneCt  of  tiie  act  qf  the 
Mth  of  Marcby  1804. 

.  HAWtLfJar  the  PlainHff  in  errWf  and  Mabtim^  for 
the  D^endant  in  error f 

Submittcid  the  question  arising  tli  thhi  CMe  wMhonf 
argument  to  the  Covht,  wiio,  without  giving*  a  more 
particular  opinionf  pronounced  the  following  jobomskt: 

This  cause  cam«  oh  to  be  hear^  on  the  transcript  of 
the  record  and  was  argued  by  counsel,  on  consideration 
whereof,  this  Court  is  of  opinion  that  tlie  Circuit  Court 
erred  in  direcfing  ther  jury^  that  the  Plaintiff  had  failed 
in  proving  the  property,  insured  under  the  policy,  to  be 
American  property.  It  is  therefore  considered  by  the 
Court,  that  the  judgment  of  the  Circuit  Court  be  revers- 
ed and  aonidled,  and  the  cause  remanded  to  that  Court 
to  be  further  proceeded  in  according  to  law. 

Judgment  rtvtrud. 


WILLIAM  WILLIAMS  aud  oxuBas,  Affeixaxi^,     .^^ 
GEORQE  ARMROTD  Aim  othebs,  Apfexixes.  Fdk     m^ 


Mufnif  Todd,  J. 

THIS  was  an  appeal  from  the  sentence  of  the  Circuit  A  teoteMe  di 
Court  for  the  district  ef  Pennsylvania,  which  dismissed  f^<o^  >{- 
theUbel  with  costs.  ICStag*T«i. 
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irif  KC4MS  Tbe  tibel  ^t»ted^  tbat^ffie  sdimner  FMibLd^  Awned 
9t  OTHERS  hy  Wiriiwiitf  and  fithenSf  citiaem  of  the  United  States^ 
9.  Jinring  titki'n  in  a  cargo  of  melaMesat  Martinicoy  sbA- 
▲v)pnu>TD  ed  oH  tne  2Mi  of  Augiigt^  1809,  fcfrNew  London;  That 
a&Mhbbs.  oii  theiioxt  day  she  was  piratically  aeiaed  on  the  liigh 
.^...^.....^  seas  by  an  avfned  sdioomr;  shewing  no  colouiSy  but  as* 
tnd  propert^r  sertcd  to  be  from  OuoitaUnipef  ami  carried  into  i9/..^ar- 
^^tei^f!  '^^*^  whera  the  captain's  papi-rs  were  talcen  from  Jiim, 
•(mtntrjtothe-and  the  T^d  and  oai*go  (|i.*tdined»''as  it  wa9  asserted,  to 
J2 1^  ^.'*'*  ^«^'  ^^  ^^^  "f  ^  trial,  lliat  on  the  Mh  of  Septem* 
tkm  of Wirai  1^'  the.  pHze-master  left  St^  Martin's  for  Ouada^ 
ri^tMi  a^  loupe,  with  a  copy  of  the  schooner's  papers*  under  pre- 
k^flodeciai^  tence  of  causing  proc  '-edings  to  ^bi*  instituted  in  the 
cd  by  ti^e  le.  Freock  6otlrt  of  Admiralty  iti  that;  Island;  Tfaattin^^the 
g^^  ^•^iScl  of -September,  the  master  of  the  Fortitiide  went  t5 
iMttmentr  fi  SL  BarthAomewSf  arid  on  his  return  was  infiirmedy  that 
cbis  si'^ni.  durifig  Ills  absence  tlie  Governor  had  ordered  the  vessel 
&2ted  Sutcs;  and  cargo  to  be  sold  at  public  sale;  which  was  done  aitd 
chuigies  the'  bought  lor  the  Governor  and  one  of  his  counril,*  as  the 
KhPg^'^^**'  Libellants  believed.  That  immediately  after  the  salcjT 
demned  A  tha  Governor  took  possession  of  the  vessel*  and  on  the^ 
^^diont  ^f  *^  of  October  the-  cargo  was  landecTr  and  or^ogsheads 
fbQ  ^c<M4  of  the  taio)ai|.^s  were  shipped  on  board  another  vessel 
bcfcw  W  to  Philadelphia^  where  they  aprivwJ,  consigned  to  Arm- 
SSnationrii  ^®yd  and  others,  of  whom  the  Libetlants.  demanded  it^ 
liillrmed  hy    but  th?y  refused  to  deliver  itf  or  to  account  for  the  va^ 

and  ligoodab 


t  ^T'^G^     ^  claim  was  interposed  by  George  Armroyn  ec  Co. 

.Wwp2'iSi*"  in^  behalf  of  RicJiardson  §•  Carty.  atid  others,  which  stat- 
jariidicdon  oTedf^thaton  the. 21  st  of  Aug.ist«  1809,  and  long  before, 
g|°JJ^.j;S[war  existed  betvireen  Great  Britain  and  France;  that 
leM  for  breach  the  Forltitude,  being  an  Acnericta  vess4  at  peace  with 
of  the  Milan  ^^  French  empire,  on  her  voyagi*  from  Martinico,^  a 
^t^^^S^  Sio  British  colotiy,  where  she  had  been  trading  with  the 
the  »iteii  enemies  of  the  French  e^npire,  during  the  war,  in  vio- 
Sfcil^^*^  lation  of  the  decrees  and  iK'gulationa  of  tliat  eminre,  was 
Mai-tioa,  and  seized  by  a  French  privatef>r,  and  carried  to  St.  Mar- 
SdT  ^tS'  ^^^*  ^  lawfuK  prize  to  the  captors ;  -and  her  papers 
Doteh  covers  Sent  to  a  French  tribunal,  having  rompf'tent  juris  lic- 
norofw-  tion,  at  Guarlaloupe,  under  the  sole  and  exclusive  do- 
S^^Sdeit-  minion  andjurisdictj.m  of  the 'Fr^^nnh  empire;  hut  tho 
aatioii»  with'  papers  liere  captured  <m  the  pa^Sii^ce  to  Guadaloupe. 
Jg^y^'^^^That  thtf  vessel  and  cargjo,  bein^  so  carri<»d  into  ^U 
If^nh  tribii  Martin's,  were  there  (ona jlide  sold  by  order  oCthe  Dutdi 
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Sverndr  at  the  island,  to  whom  such  right  belonged,  by  irttt/iAMf 
3  laws  aiid  constitutions  of  the  snid  island ;  and  the  &  oTHBittf 
^oddin  question,  part  of  t*'e  cargo,  were  bofiajldf  piir-  v. 
chased  by  a  certain  /.  L  Lapiem,  find  by  him  b(nu,fidi  ^rmbot0 
sold  to  a  cortsvin  Abraham  Concheyter^  from  whom  thf*y  ^othebs. 
W.^re  aftcrwai-ds  hmdjide  purchased    by    Richards  ^ . 


Cbrfv,  foi*  account  of  themselves  and  others.  >»i  »t  Gutdi^ 

Ipopi*.     The 

By  qonsent  of  parties^  a  se:)tcnce  vir^s  p^.sscd  pro  fir-  owner  tanhot 
ma  in  the  District  Court,  for  the  Libellants.  S^JHi'^ihS 

poiintty,  h&B 

In  the  Circuit  Court,  upon  tlie  appeal,  the  Claimants  ^^*^ 
•tlubited  a  further  ariswer,  seating,  ,that.hy  «t  decree  of  bLr-n  w^kA 
the  Registi'y  of  the  Co^nniissiori  for  prize  causes  of  the  «n^  comtemA- 
island  of  Guadaloupe,  and  its  el-pendencies,  <luly  con- ^li^ISer^ 
Btitiited  a  Court  of  Pri^'/  by  the  Euip^-^ror  of  France,  on  the  Milan  de 
the  l«th  of  October,  1809,  the  schooner  FortUude^  and  *''^- 
her  cargo,  were  condemned,  by  a  srnten  *e  wliich  is  set 
forth  at  larjE^e  in  tlie  answer ;  the  substance  of  wliich  sen- 
tence is  included  in  the  following  extract,  viz. 

**  It  results  from  the  examination  aMd  from  the  ana- 
'<  lysis  >f  the  papers  just  mintioned,  tisat  tlie-  schooner 
*•  Fortitude,  captured  by  the  French  privateer,  Jjt  Fri- 
*'  porit  is  the  pn)|>erty  of  a  citizen  of  t!ie  United  States 
^  of  America ;  thi^t  she  sailed  from  New  liondon,  bound, 
''to  Martioico,  at  which  place  she  sold  her  cargo,  and 
'*  tool  in  another  of  molass<'S  for  the  said  port  of  New 
^<  London,  and  consequently  she  had  incurred  the.  penal- 
^<  iy,  pronounced  by  the  Sd  article  of  the  Imperial  de- 
'<  creey.which  directs  new  measures  against  the  maritime 
<^  system  of  England,  and  was  given  at  the  Royal  Pa- 
«  lace  of  Milaut  on  the  17th  of  StpUmhtrf  1807,  in- 
«<  sorted  in  the  bulletin  of  thelatrs,  No.  169,  which  ar^ 
^<  tide  is  as  follows : 

«<  Every  vessel  whatev^'r,  and  whatever  be  I'cr  cargo^ 
'^  which  shall  have  cleared  from  any  English  port,  co- 
w  lony,  or  country  occupi»'d  by  English  troops,  or  which 
<<  shall  be  bound  to  anv  English  port,  colony  or  country 
«  occupied  by  EngliFiii  troons,  shall  be  good  prize,  a^ 
"  having  infringed  the  present  decree.  Such  vessels 
««  shall  be  capt*ired  by  our  men  of  war^  and  Awacdad 
« to  the  captors.'* 

VOL.  VII.  65 
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WIIX1AM8     <«  AQd  after  Slaving  beard  tbe  o]^inion  of  tlif  inspector 

k  OTHERS  <«  or  odariney  we  haye  declared,  and  do  declare,  the 

V.        «  American  schooner  Fortitude  to  have  been  well,  and 

ABifHOTD  <<  duly  captufed  bj  tfie  French  privafeer,  Lc  Frtpofh 

&0THSB8. «  and  to  be  forfeited  to  tbe  owners  and  crew  of  Hie  said 

i^  — ■— * —  ^4  privateeiP  i  consequently  tlie  said  scbcont  r  Fortitude, 

4*  together  with  her  cargo,  is  awarded  to  tlie  captors  to 

«  be  sold  in  the  custo^iary  form,  if  jthe  sale  has  not  al- 

4*  ready  taken  place ;  and  the  proceed?  shall  be  distri* 

4*  buted  conformably  to  the  ordinance  concerning  cap- 

<<  tures,*'  &c. 

On  the  10th  of  April,>8il,  the  Circuit  Cour^  re- 
versed the  sentence  of  the  District  Court,  with  costs ; 
from  which  sentence  of  reversal,  the  Libellants  appeal- 
ed to  this  Court. 

LrM  AN  Law,  for  the  JppellanU. 

This  condemnation  was  founded  upon  the  JHUan^ 
vrUf  which  is  admitted,  on  its  face,  to  be  in  violation  of 
the  law  of  nations.  It  does  not  proceed  on  the  ground  of 
its  being  the  ]m>perty  of  an  enemy,  .nor  contraband  ^ 
war,  nor  for  violating  a  blockadcr  If  it  appear  from 
tifp  sentence  itselO  that  the  condemnation  was  not  upon 
any  ground  recognized  by  the  law  of  nations,  nor  upon 
the  violation  9f  any  municipal  rfgbt  acknowledged  by 
that  law,  this'Court  will  not  carry  it  into  eSect  France 
may,  by  her  own  municipal  la^^»  i-cgulate  her  own 
trade,  but  she  has  no  right  to  control  oure.i  beyond  her 
territorial  jurisdiction,  I'liitlier  than  to  protect  her  own 
belligerent  rights,  acknowledged  by  the  law  of  natipns* 
If  we  violate  no  such  right,  and  if  we  do  not  carry  our 
property  within  her  territorial  jurisdiction,  she  has  no 
right  to  regulate  our  trade.  •  Her  condemnation, 
grounded  upon  regulations  which  she  has  no  right,  ac- 
cording to  the  law  of  nations,  to  make,  is  void.  But 
even  if  she  had  a  right  to  condemn,  her.  condemnation 
can  transfer  no  title,  unless  the  thing  itself  be  in  her 
possession,  at  the  time  of  condcmnatian,  so  that  the 
possession  may  pass  with  the  title.  Here  the  property 
never  was  within  the  jurisdiction  of  the  Court  at  Guada- 
lope.  It  had  been  sold  and  delivered  by  the  Dutch  go- 
tcmor,  before  the  condemnation.  It  does  not  appear 
that  he  had  any  authority  either  from  the  capfors,  or 
from  the  Court,  to  make  the  sale.    The  purchaser  can- 
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Mt  derive  from  tho  governor  a  better  titleL  than  the  go-  wiixiahs 
vemor  bad  at  the  time  of  sale.  k  oxftEmt 

T. 

L  R.  iHOBBsoiXf  contra.  AUf notD 

&o«:hbb8. 

It  b  acknowledged  that  a  tribunal^  professing  to  be> 
a  Court  of  Admiralty,  has  condemned  the  property  in 
questionf  and  that  the  Appellees  possess  it  by  virtue  of 
a  capture  on  the  high  seas.  This  iB  prima  facte  evi- 
dence of  the  correctness  of  the  titlOf  and  throws  the 
OHM  probandi  upon  the  Appellants. 

A  Ck>urt  of  Admiralty  is  a  Court  whose  jurisdiction  is 
co-ordinate  with  thatof  every  other  throughout  the  world. 
The  Admiralty  law  is  *<  of  all  times  and  of  all  nations,** 
and  its  decrees,  so  far  as  they  uffect  the  thing  itself  and  so 
longastiiey  remain  unreversed,  can  never  be  question- 
ed. The  end  being  gained,'  it  is  an  immaterial  question, 
what  were  the  means,  as  they  are  sanctified  by  the  end. 
Whether  th^  proceeciings  are  erroneous,  or  not,  accord- 
ing to  our  riotions  of  right  and  wrong,  whether  they 
arc  predicated  upon  a  mistake  of  the  law,  or  of  the  fact, 
or  are  founded  upon  regulations  consistent  with,  or  re* 
pugnant  to,  the  law  of .  nations,  !are  questions  wholly 
iminateria].  The  sentence  has  sealed  the  proceedings, 
and  those  questions  can  never  judicially  come  before  this 
Court. 

In  confirmation  of  these  positions,  it  might  be  sufii- 
ctent  to  rcfet'  to  the  decisions  of  this  Court,  where  the 
^nciples  are  settled. 

In  the  oase  of  Rose  v.  IRmely,  4^  rr.292,  this  Court 
refused  to '  confirm  the  property  of  the  alleged  purcha- 
ser, because  the  Court,  passing  sentence,  hail  neither 
the  actual  nor  constructive  jurisdiction,  nor  power,  oyer 
the  subject  in  controversy.  The  point  upon  which  it  was 
decided  was,  that  the  vessel  and  cargo  were  seized,  out  of 
the  territorial  jnrisrliclion  claimed  by  the  French  go- 
vernment of  St.  Domingo,  for  a  breach  of  municipal 
regulations,  and  were  never  carried  within  that  juris^ 
diction,  but  were  sold  by  the  captor  at  a  foreign  port 

Two  Judges,  (the  Chief  Justice  and  Judge  \Yashing- 
top)  thought  that,  in  order  to  give  jurisdiction,  the  pro- 
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mWLiAM^  perfy  should  hnve.  benn  <^^n  as  prise  ot 
*:oTHER8  br-oi.ght  infra  priftidia.  'Three  (Jucgcs  Gushing^  CSlMf 
T,  and  Liyingston)  were  of  ofiinioii;^  tfaijt  it  would  be  con^' 
ABMBpTD  c}u9iye  even  under  a  municipal  9gulati6n»  provided  It 
itoTHBiRS.  were  carrieid  to  the  country  of  the  cafitors.  /udge  Johii? 
■  ■■  stm  considered  it  conclusive  at  i^l  events.    But  even  in 

that  case*  the  Cliief  Justice  says»  in  pi  27tf,  m  If  tlie 
f*  pourtof  St.  DomiTi^  had  juris4ictioD»  the  sentence 
«< is  conclusive''  In  the  rai|e  of  Hudsm^  and  others  v.. 
OuesHer^  and  La  Font  v.  Bigeknp^  4  Or.  S9'5»  it  is  de« 
cid<?4  ^''^^  i"  c?^^  <>f  prise  of  wlir»  a  condemnation^ 
while  Ijing  in  a  ntfttrtU  pc^9  will  bind  the  property; 
an  tiiat  the  nsmp  pmncii^e  applies  to  a  seiaure.  rn^tde 
W\^hm  the  territory  of  a  stat«|  for  a  y}olatiQn  of  fts  nm- 
niciptUlaws^  p.  S96.  Judjges  Chase  and  Livingston  dis- 
Qcntedr  because  the  vessel  was  not  carried  into  a  French 
poi-t  for  trial.  Judge  Johnson  adhered  to  his  former 
pptnion»  tliat  it  wa9  immaterial  whether  the  capture  wan 
;viaflc  in  tlie  exercise  of  fiiufijei^  or  belligerent  rightSf  or. 
Wlipther  witKin  the juriiciictionai  limits  of  Fnuire,  where 
phe  is  supreme,  or  up6n  the  high  s^^ai^f  where  her  autho- 
rity i9  concurre|)t  i^ith  that  of  other  nations.  P.  298. 

In  the  case  of  Croud^oti  and  oikersf  v.  Ltonarif  4  C^ 
434.  it  was  doridedf  that  a  sentence  of  condemnation 
^r  breach  of  blocklike,  was  conclusive  evidence  of  a  vi- 
olation of  the  warranty  of  neutrality  in  a  policy  of  in« 
surance. 

In  the  c9Mb  of  Rqse  k  Ifinie|y»  above  meptionedy  the 
inridental  qupstipns  were  decided  in  favor  pf  our  post- 
tioqs }  for  here  it  was  prtoe  ^  wor^  seined  and  con* 

£(*nmod  within  the  jurisdiction  of  the  Court;,  yet  it  may 
.  r  said  the  issue  of  that  pase  was  adverse.  If  sp»  it  was 
ei(pit!«.s|y  over-rtiled  in  Budimf  Sn^itkf  v.  OueMUerf  O 
Qr.tSi.  The  Court  there  nnsnimously  decided^  that 
the  judge  of  theFrt-nrh  fourt  must  have  had  a  rightto 
flispcse  of  every  quei|tion  made  in  behalf  of  the  owner 
pf  the  property,  whether  it  related  to  the  jurisdiction  of 
the' Courts  or  arose  out  of  the  law  of  nations,  or  out  of 
the  French  derrees,  or  in  any  other  way :  and  even  if 
tjfe  reasonB  of  his  judgmefit  shoqid  not  be  satisfactory^, 
it  Would  be  no  ground  for  a  foreign  Court  to  rescind 
his  proceedings,  and  to  v'>  fu9e  to  consider  his  sentence  as 
ic^>nclusive  on  the  pro|iei'  y  ;  and  that,  as  the  title  was 
changed  by  the  condemnation  at  Guadalope,  the  original 
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awner  had  «o  tifht  to  punae  it  in  the  hands  of  awiixiAMi 
yendee.  &  oTHEne 

But  this  18  no  new  principle  of  law  originating  with        v. 
the  pry^'Seqc  state  of  the  world»  which  would  seem  rather  ahmrotd 
to  forbid  it;  since  the  rapacity  of  Courts  of  admiralty  &0THS]t8. 
on  the  one  side^  aiid  their  acknowledged  subserviency  -.^.-^..p*.-. 
to  the  goyerning  pt<wi'r  on  the  other/ dl^^.inish  the  re- 
spect wbi«h  would  otherwise  be  diie  to  their  sentences. 

The  conclusive  effect  of  a  foreign  sentence  in  chang- 
ingfthe  property  seems  to  have  been  firat  judicially  de^ 
cid^d  in  the  case  of  Hughes  v.  Cornelius,  2  ShoweVf  SAt. 
8ir  T.  Baymand,  473.  SkiTu  59.  LordRaym.  893.935/^ 
Vem.  ^.  The  authority  of  thb  case  has  never  been 
questiomd.  The  otily  question  has  been  -as  to  the  col* 
lateral  effect  between  underwriters  and  tiie  assured  in 
eases  of  warranty  in  a  policy  of  insiirance.  And  even 
there,  whenever  the  condemnation  has  been  upon  the 
ground  of  its  being  the  property  of  an  enemy,  the  sen-  . 
tence  has  always  been  hniden  to  be  conclusive,  without 
regard  to  'the  circumstances  by  which  tlie  Court  came  to, 
that  result  The  sentence  is  conclusive  as  to  whatever 
it  purports  tp  dec:ide.  Park.  355.  360,  361-2,  Rob. 
173,  The  Christopher.  4  S^.  sa.  The  Henrick  and 
^ria.  fiRob.tBBf  The  Oom^.  4,  Bob.  3r  The  Helena. 
3  Bos.  ^  Put.  505,  Lothian  V.  Henderson^  7  T.  B.  590, 
Catoert  v.  BoroiUe,  7  T.  B.  esifOtyer  v.  JSguilat. 
East,  473,  Cfddy  v.  BoviOe.  3  Bos^^  Pu/.  201,.  Baring 
V*  ClagetL  5  East,  99,  Baring  v.  Boyal  Exch.  Ins.  Co. 
S  East,  155,  BoUan  v.  Cnadstone.  Such  also ,  has  been 
the  course  of  decisions  in  the  different  American  States. 
i  Binney,  295,  Calhoun  v.  Ftnn.  In.  Co.  3  Binney,  220«. 
(Sheviflt  V.  Faussat*  2  Johnson's  JV*.  F.  cases,  451,  Van 
derheuvelv..TJieDfiitedIn.Co.    8.C.±t7. 

Such  being  the  acknowledged  effect  of  a  foreign  con^ 
^emnation,  the  only  remedy  for  the  injured  party  is  ^ 
l>esort  to  the  Court  of  the  captors  for  redress^  If  tliat 
government  will  not  afford  it,  he  must  apply  to  his  own, 
Ivhich  will  make  it  a  national  concern  to  be  settled  «- 
ther  by  negotiation  or  war,  if  it  be  deemed  a  matier  of 
Sufficient  importance.    Doug.  614,  Lt  Caux  i).  Eden. 

The  fact  that  the  Mian  decree  was  a  violation  of  the 
%w  of  nations,  and  of  our  neutral  rights,  can  make  no 
ifference*    F«  if  an  vnjust  coqdenif^ation^  professing 
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wiixiAMs  to  be  founded  upon  a  just  law,  be  concldsivey  there  Ji 
ti  eTH£K3  no  reason  wiiy  a  condemnationf  founded  upon  an  nigqfl 

T.   '     laWf  should'  not  be  equaUy  conduslFe. 
AfesiaoTD 

htm^KBSp     The  question  is  not,  whether  tliis  Court  will  lend  its 

>•!■  aid  to  carry  into  effect  the  Milan  decree,  but  whetlier  it 

will  revei-se  the  sentence  of  a  foreign  Court,  and  de- 

sti*oy  vested  rights*  acquired  under  such  a  sentence  by  a 

bona^de  purchaser. 

But  it  is  said  the  purchase  was  made  before  tlie  sen* 
tence  of  condemnation  was  {^ssed,  and  was  therefore 
void.  Thiii,'  however,  can  make  no  difference.  The 
effect  of  the  condemnation  is  not  to  vest  the  property, 
but  to  sanctify  a^title  which  was  vested  by  the  capture  ; 
to  confirm  all  intermediate  acts,  and  to  givf  a  judicial 
.sanction  to  tliat  which  was  already  sufficiently  firm  in 
point  of  fact.  1  WUs.  211.  2  ^acunif  262.  12  MhL 
id4,  Rex  V.  Broome.  CarUu  598. 18.  C.  The  condem- 
nation does  not  give  property,  it  only  establishes  the 
fact  tliat  the  captor  had  a  lawful  title  by  the  capture. 
'TheJM  maritime  sales  in  market  overt  give  an  indefea- 
sible title.  %  JoAttSOH,  38,  S9,  Grtvni  v*  M'LachLan.  In 
cases  of  foreign  attachment,  if  the  attached  goods  are 
perlshs^Ic,  or  fi'om  their  situation  are  exposed  to  pecu- 
liar danger,  the  constant  pi*actice  is  to  onler  asale,  and 
such  sales  arc  valid,  although  the  attaching  creditor  may 
fail  to  support  his  claim. 

It  is  an  established  principle,  says  tbe^  Court  of  er« 
rurs,  (%.Joh}ison^s  cases,  458,)  that  any  person  punchas* 
Ing  will  bo  secure*  - 

Law,  in  rcji{y,  cited  the  cases  of  Geyer  v.  JgyUarf 
FoUard  r.  Bellf  Price  v.  Bdl,  Bird  v.  Apfkton,  Mayne 
r.  Walter.  1  Rob.  144,.  and  Hgtodock  i^.  Boekwood,  8 
2\  R.  268,  to  show  that  there  must  be  a  good  cause  tot 
condemnation  by  the  law  o{  nations.  He  cited  also, 
4'Cr.  221.  Doug.  blA,  and  1  Bob.  159,  to  the  same  {Mint, 
and  t.(i  show  the  limitation  nf  Che  general  principle  of 
conclusiveness  of  a  foreign  sentence.  As  to  the  extent 
of  the  power  of  France  over  neutral  commerce,  he  cited. 
Marien*s  Law  of  JVb/toii^,  332 ;  and  to  show  that  the 
Berlin  and  Kfilan  deci*ees  were  in  violation  of  oiirneu- 
tral  lights,  and  were  so  declared  by  our  government, 
^  referred  to  the  Presidents  message  t&  Congress  of  the 
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IMA  of  IhcembeTf  1810,  and  cited  4  Cr.  ^92>  IZom  v.  wHxiam. 
ginMf.  .  S  i2p6.  99,  353,    2  Jlob.  239.  &  othbrs 

To  show  that  the  Court  must  have  jurisdiction,  be-ARMM>TD.. 
fore  its  decree  can  be  conctusive,  he  citetl  4  Cr,  471.    3  kvaaMk 
Mobm  96.    To  support  the  positTon  that  ^  sale  before  con-  — — — -i— -^ 
demnation  is  ilot  valid,  he  cited  MbirUn^g  332.  4  Cr.  250. 
i  JS^omM'^  civsi  tow,  254.    1  Rob.  139. 

Daita,  on  the  same  $xde* 

This  is  an  appeal  by  a  citizen  of  the  United  States 
his  government  for  redress  for  a  violation  of  his  neutral 
/rights  bjr  a  foreign  sovereign.  This'  Court  exercises 
that  branch  of,  the  government,  which,  in  some  coun 
tries  of  Europe,  is  exercised  bj  the  sovereign  himselC 
The  only  question  is,  whether  this  Court  has. power  to 
declare  void  a  condemnation  founded  upon  a  decree, 
which  the  legislature  a:nd  the  executive  of  the  United 
•States  have  declared  to  be  a  violation  of  our.  neutral 
rights,  and  contrary  to  the  law  of  n&tions.  This  is  a 
question  never  before  agitated  in  the  Courts  of  the  Unit- 
edStates. 

This  vessel  has  not  violated  the  law  of  nations,  nor 
the  municipal  law  of  any  state  or  nation. 

The  sovereign  power  ot  a  nation  cannot  be  exercised 
on  the  high  seas,  unless  over  its  own  subjects  or  pirates, 
or  jure  bdlL  It  can  ajBTect  hostile  property  only.  A  mu- 
nicipal regulation  can  not  rightfully  a^^ect  neutral  pro- 
per^, beyond  the  territorial  jur^iction.  On  the  high 
seas  idl  nations  are  equal.  This  property,  having  never 
been  within  the  French  jurisdiction,  can  never  have  of<« 
fended  against  Frenqh  municipal  law.  The  Court  had 
no  jurisdiction  under  the  municipal  law  of  France  irr 
such  a  case.  Suppose,  in  case  of  capture  and  re^ 
capture,  the  first  captors  proceed  to  libel  and  condemn 
the  property  in  a  French  Court,  while  it  is  safe  in  a 
port  of  the  United  States,  having  never  been  within  the 
jurisdiction  of  France.  It  can  never  be  pretended  that 
such  a  condemnatiop  would  be  vidid. 

The  title  and  possession  tiust  be  delivered"  together  at 
the  same  time,  or  the  sentence  will  not  bo  conclusive  in 
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WILXIAM8     In  the  cases  of  RoH  f  IMnubf,  and  Hudson  f  finiM^ 

&  oTH£R8  tier,  the  [H-operty  wras  sold  by  an  i^eni  of  the  Couttif 

V.        btit  tlie  Dutch  governor  0f  St  Martin's,  had  no  author 

akmhotd  rity  ft*oni  the  tribunal  at  Oua^ialoupe.    It  has  been  de- 

&oTHE^8.  cided  in  the  Courts  of  the  United  States,  that  Holland 

~— -— —  is  not  a  dependency  of  France,    Captors  caniiot  sell  or 

dispose  of  the  in^perty  captured^  before  the  capture  has 

been  adjudged  lawful  by  a  competent  Court     It  is  the 

interest  of  .all  nations  to  enforce  tliis  rule.    The  opdo^ 

site  pi:actice  would  lead  to  iiicalculable  evils. 

Mirch  SOu^..MJinBKAJSii  CAitf  Justice,  delivered  tlie 
opinion  of  the  Court  as  follows : 

A  yessel,  with  a  cargo  belonging  in  part  Uf  the  A^, 
pellants,  was  captured  6n  the' high  seas  on  the  20th  of 
August,  1SQ9,  by  a  French  privateer,  and  carried  to 
St.  ^(bii^ins,  where  the  ressel  aiid  cargo  were  sold,  b>^ 
order  of  the  governor^  at  public  auction,  and  part  of 
tiie  cargo  purchased  and  sent  to  the  Appellees  in  PhiU- 
de  phia.  AQiei*  the  sale,  the.  vessel  and  cargo  were  con- 
demned by  the  Court  of  prize,  sitting  at  Guadaloupe^ 
professedly  for  a  violation  of  the  Milan  decree  in  trad* 
ingto  a  dependence  of  Englan/I.  On  the  arrival  of  thii 
goods,  thev  wei'e  claimed  by  fhc  original  owner,  who 
filed  a  libel  for  them.  Fn  the  Distrirt  Court,  they  were 
adjudged  to  him.  The  Ciiruit  C  >urt  reversed  that  sen- 
tence, and  from  the  judgment  of  the  Circuit.  Court 
there  is  an  appeal  to  this  Court. 

It  appears  to  be  settled  in  this  country t  that  the  ften* 
tehee  of  a  competent  Court,  proreeding  in  rentf  is  ron- 
clusive  with  respect  to  the  thing  itself,  and  oprrtttes  as 
an  absolute  cliange  of  thcpro])erty.  By  such  sentence, 
the  right  ^t  the  former  owner  is  lost,*  and  a  complete 
title  given  to  the  person  who  claims  un?^er. the  decree; 
No  Court  of  co-ordinate'  jurisdiction  can  examine  the 
sentence.  The  question,  therefore*  respecting  its  con-' 
formity  to  general  or  municipal  law,  ran  never  arise, 
for  no  co-ordinate  tribunal  is  capable  of  making  the  in- 
quiry. The  decision,  in  ♦he  case  of  Jbldson  ^  Stf^ithf 
v.dvestieu  reported  in  6t't  Cranch,  is  considered  gi 
fully  establishing  this  principle. 

It  is  contended  that  the  Sentence,  in  tnis  case,  has  noi 
changed  the  property,  because 
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isL  The  sale  was  made  under  the  direction  0/ the  go-  wiujams 
vemor  of  St  Maitins^  befoi*e  the  sentence  of  condemna-  &  others 
tiou  was  pronounced.  v. 

▲BMBOTD 

2d.  The  sentence  proves  its  own  illegality,  because  &oth£B8. 
it  purports  to  be  made  under  a  decree  which  the  govern*  — ^   .  ■-■i*^ 
ment  of  the  United  States  has  declared  to  be  subversive 
of  neutral  rights  and  national  law. 

1st.*  In  support  of  the  first  objection^  it  has  been  urg* 
ed,  that  the  jurisdiction  of  the  Court  depends  on  the 
possession  of  the  thing;  that  a  sentence  is  a  formal  der 
cision»  by  which  a  forcible  possession  is  converted  into 
a  civil  right;  and  that  the  possession  being  gone,  there 
remains  nothing  on  which  the  sentence  can  operate. 

However  just  this  reasoning  may  be  when  applied  to  a. 
case,  in  which  the  possession  of  the  captor  has-been  di- 
vested by  an  adversary  force ;  as  in  the  case's  of  re- 
capture, rescue,  or  escape  ^  its  correctness  is  not  ad- 
mitted when'  applied  to  this  case.  The  possession  is  not 
an  adversary  possession,  but  the  i>os8ession  of  a  person 
claiming  under  the  captor.  The  sale  was  made  on  the 
application  of  thecaptor»  and  the  possessipn  of  the  ven- 
dee is  a  continuance  of  his  possession. 

The  capture!  is  made  by  and  for  the  government ;  and 
tlie  condemnation.  i*elates  back  to  the  capture,  and  af- 
firms its  legality. 

2d.  That  the  sentence  is  avowedly  made  under  a  de- 
cree subversive  of  the  law  of  nations,  will  not  help  the 
Appellant's  case,  in  a  Court  which  cannot  revise,  cor- 
rect, or  even  examine  that  sentence.  If  an  erroneous 
judgment  binds  the  property  on  which  it  acts,  it  will  not 
bind  tiiat  property  the  less  because  its  error  is  apparent 
Of  tliat  ert*or,  advantage  can  be  taken  only  in  a  Court 
which  is  capable  of  correcting  it. 

It  is  true  that  in  this  case  there  is  the  less  difficulty  in 
sayings  that  the  edict  under  which  this  sentence  was  pro- 
nounced, is  a  direct  and  flagrant  violation  of  national 
law,  because  the  declaration  has  already  been  made  by 
the  legislature  of  the  Union.  But  what  consequences 
attend  this  legislative  declaration  7  Unquestionably  the 
VOL.  VII.  56 
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WiUf  AM8  legjslatui*c  wliicit  was  competent  to  make  it,  wa&  also 
ft  OTHERS  competent  to  limit  its  operation^  or  to  give  it  eflfect  bjr 
t*        the  employment  of  such  means  as  its  own  wisdom  should 
ARMROYD  suofgcst     Ilad  one  of  these  been,  that  all  sentences  pro- 
&6rHisR3.  nouriced  under  it  should  be  considered  as  void^  and  in- 
■>-  capable  of  clianging  the  pi*opcrty  tliey  professed  to  con- 
demn, this  C :)urt  could  not  have  hesitated  to  recognize 
the  title  of  the  original  owner  in  this  case*     But  the  le- 
gislature has  notclioscn  to  declare  sentences  of  condem- 
nation, pronounced  under  this  unjustifiable  deci*ee,  ab- 
solutely void.     It  has  not  interfercdwith  them.    They 
retain  then^fore  the  obligation  common  to  all  sentences 
t^hether  erroneous  or  otherwise,  and  bind  the  property 
which  is  their  object ;  whatever  opinion  otner  co-ordi^ 
natc  tribunals  may  entertain  of  their  own  propriety^  or 
of  the  lawsninder  which  they  were  rendered* 

Tlie  sentcfwt  is  affirmtd  with  cost$4 


m$.  SMrill  AND  BUCHANAxV 

(Kh.  ^, 

THE  DELAWARE  INSURANCE  CQMPANt, 


A.Terctirt«*rur 


i4bsent...4Vf  AsniTXQTOV,  J.  and  Todd^  J. 


SStt^jm  ERROR  to  the  Circuit  Court  for  the  district  of 

to  Um  cfMnkm  Maryland^  in  an  action  of  covenant  on  a  policy  of  in  • 

^wit  in.  The  jtiry  found  a  vmlict  «/of  Hit  Dejbndants,  subjM 
mi^J^M^  '^  ''*^  opinion  of  the  Court  on  ike  jwtti/s  i^sercrd.**  And 
mi^iior  UiejudgroeiTt  was  thereupon  rendered  «  for  the  DdkndanU 


.^J^Jf^^g;*"     The  Plaintifl^,  by  their  counsel,  moved  the  Court  be- 

CotttthemHH  i<>w  that  tlie  points  reserved  (which  the  motion  states. 

tibii^^  ^  without  stating  the  farts  out  of  which  they  arose)  and 

*     the  opinion  of  the  Cotttt  upon  those  pointsi  siMfuld  be 

entei-ed  on  the  record. 
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The  Court  did  not  act  on  tbin  motion  ;  and*  bf  course,  smith  It 
the  points  do  not  appear^  00  as  to  enable  this  Court  to     bucu- 
take  notice  of  them. 


The  Defendants  (it  was  said)  would  not  agnse  to  any 
arrangement  by.  which  the  legal  iperits  of  the  cause,  its 
tiiey  appeared  below,  migiit  come  into  discussion  hei*e» 

FuiBLiTET,  Jlttomey  Qetifralffor  Plm^UiJi  in  enw. 

Contended  that  the  verdict  was  imperfect*  contradic* 
tory  and  void;  and  did  not  warraiit>the  judgment  pro-« 
nounced  upon  it,  nor  any  other  judjg;ment.  23  Vin.  397, 
jd»  10.    It  is  neither  a  general  nor  a  s|>ecial  vcrdictt 

Hab^eb,  antim, 

Adniitted  that  it  was  in  form  an  irregular  proceed- 
ing, but  he  was  instructed  to  insist  on  Uie  judgmelht 

it  is  a  general  verdict  fur  the  Defendants:  and  by 
consent  .of  parties  it  was  referred  to  the  Court;  tind  if 
they  should  be  of  opinion  that  the  verdict  should  not 
stand,  they  wcne  to  award  a  venire  de  nerpo.  It  was  the 
negligence  of  t|)e  PlaintifTs  in  not  having  the  factSj^  or 
the  points  and  consent^  stated  on  the  record. 

It  is  evident  that  what  was  done  was  by  consenU 
The  Plaintiffs  do  not  appear  to,  have  wished  to  bring 
the  case  here;  but  were  at  the  time  contented  to  rely 
on  the  opinion  of  tlie  Court  below. 

Marshaxx,  Ch.  J*  The  case  is  too  plain  for  argu- 
ment The  jury  did  not  intend  to  fiwA  a  general  ver- 
dict; but  to  submit  tha  points  uf  law  to  the  Court.  If 
the  law  had  been  for  the  PlaintiiTs  the  Court  could  only 
have  awarded  a  venire  de  novo.  The  facts  ouglit  to 
b^ve  appeared,  so  that  the  judgment  might  have  been 
either  reversed  or  affirmed  upon  the  mci  its. 

Judgment  reversed,  and  a  ntw  trial  awarded. 


ANAK 

!?• 
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WAEIi 
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1«1S.  HOLKER  AND  OTHERS  v.  PARKER. 


Mftrcli       1ft 


Presettt....M  the  Judges  except  Todd>  J. 

AnittorncyAt  THIS  was  an  appeal  fmm  the  Circuit  Court  for 
Uw,  as  such,  the  district  of  Massachtisotts,  in  a  suit  in  Chancery 
to'wilmit'lj!?^  brought  by  Hoikcr,  and  otiiers,  his  assignees,  against 
c«it8  to  ^i-bi-  Parker,  to  s<  t  aside  an  award  made  under  a  rule  or  Court 
trkuon.  ii,  a  s«,it  at  law  in  the  same  Court  between  Holker  and 

But  «»  J»to»- pa,.|rp,. 
Iiey  Ht   law,    *«iiKti. 

merely     a 

^  rtric^     The  case,  as  stated  by  Marshall,  Ch.  J.  in  dclircp- 
spcailcHig,  to  ing  the  opinion  of  the  Court,  was  as  follows: 
n>k&  a  coin. 

dlcttt.  *"  *  In  the  year  1782  John  Hnlker,  one  of  the  Plaintiffs, 
in  th's  cause,  Dani<l  Parker,  the  Defendant,  and  "Wil- 
liam Duer,  who  is  dead  insolvent,  formed  a  trading 
company,  under  the  name  and  firm  of  Daniel  Parker  k, 
Co.  of  which  Daniel  Parker  was  the  acting  partner. 
After  receiving  large  sums  of  money,  and  contracting 
debts  to  a  great  amoinit,  Parker  absconded  from  the 
United  States  without  making  any  settlement  of  his  ac* 
counts.  Ill  the  month  of  December,  1785,  Holker  com- 
menced a  suit  against  Parker  in  tlie  Court  of  common 
pleas  for  the  county  of  Philadelphia,  where  the  stiid 
jPark(*r  had  i*csidf:d  and  carried  on  the  business  of  the 
co-partnei*sl)ip.  This  suit  was  commenced  by  attaching 
the  effects  of  Parker  in  the  liands  of  Thomas  Fitzsim- 
mons.  In  June,  1788,  a  judgment  in  favor  of  the  said 
Hf)lker  was  rendered  ou  the  verdict  of  a  jury  for  the 
sum  of  '\,7.23iL  12s.  9d.  Pennsylvania  currency,  eqnal 
to  S  123,951  0.1.  The  property  attached,  amounting 
to  85,000,  was  sold  and  paid  to  the  said  Holkqr  towai*ds 
satisfy  ing  this  judgment. 

Other  attachments  were  laid  by  Holker  on  the  pro 
]»crty  of  Parker,  and  proceedings  were  also  instituted 
against  him  by  other  |>ersons,  cr**di(or8  of  tlie  company. 
On  the  31st  of  December,  1788,  while  these  were  de- 
pending, an  indenture  of  si^  parts  was  made  and  exe 
cuted  between  said  Parker  by  Andrew  Craigie,  his  at. 
torney.  of  the  first  part,  John  Holker  of  the  second 
party  Samuel  Rogers  of  the  fourth  part,  by  Andrew 
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Cra]gie»  kis  attorney^  Royal  Flint  of  the  fifth  part,  aud   uolker 
sundry  creditors  of  Daniel  Parker  &  Co*  of  the  sixth        v. 
part.    William  Duer  was  named  in  the  said  indenture  parker. 
as  of  the  third  part»  hut  never  executed  the  deed.  

The  object  of  this  deed  was  to  convey  to  RoyalTlint 
in  trust  for  the  creditors  of  Daniel  Parker  &  Co.  and 
for  other  purposes  therein  specified^  the  partnership 
effects  of  Geyer,  De  la  Lande,  and  Fynye,  to  whicJi  Par- 
ker represented  himself  to  be  entiUod,  and  which  he  had 
previously  conveyed  to  the  said  Samuel  Rogers.  By" 
tliis  indenture  the  said  Pai'ke^*  covenanted  among  other 
things  that  he  would}  within  eight  month*:  from  the  date 
thereof^  repair  to  Philadelphia  personally,  or  by  attor- 
ney, and  then  settle  all  the  accounts  of  the  company. 
It  was  furtlier  agreed  tliat  tlic  said  Parker  and  Holker 
should,  within  eight  months  from  the  date  of  tlie  first 
indenture,  reciprocally  give  bonds  to  each  other  in  tlie 
penal  sum  of  50,000Z.  Pennsylvania  currency  condition-r 
ed  for  the  settirmcut  of  their  fc^tipective  accounts  within 
ten  montlis  thereafter,  and  for  payment  of  their  several 
balances  to  Royal  Flint  and  his  successors  Cor  the  trusts 
in  the  said  indenture  mentioned.  The  bonds  to  be  as- 
signed to  the  said  Royal  Flint  or  his  succe&soi*s  in  trust 
as  aforesaid. 

In  consideration  of  the  premises  the  said  Holker,  ahd 
also  the  said  paKies  of  the  sixth  part,  severally  cove- 
nanted with  the  said  Parker  that  they  would  immediate* 
ly  «  vacate,  annul,  discontinue  and  withdraw  all  suits, 
<<  actions  and  proce^ings  whatever,  which  they  or  any 
<<  or  either  of  them  shaJl  or  may  at  any  time  or  times 
<*  heretofore  have  commenced,  hi*ought  or- prosecuted 
^<  against  the  said  Daniel  Parker  or  his  estate,  goods, 
<<  chatties  or  pi-operty  in  any  Court  or  place  wliatso- 
«  ever  in  Europe  or  America,  and  shall  and  will  place 
<'  him;  the  said  Daniel  Parker,  and  hfs  property  in  tlie 
^^  same  situation  as  they  wei*e  before  the  commencement 
«  of  such  suits  or  proceedings."  And  the  said  Holker 
further  covenanted  not  to  commence ,  or  prosec^ute  any 
action  against  him,  the  said  Parker,  for  any  balance  that 
might  be  due  until  after  eighteen  montlis  After  the  eight 
months  aforesaid  should  h.ive  expired. 

The  bonds  were  given,  but  Parker  failed  to  comply 
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HOLKER  with  the  covenant  for  settling  tlic  accounts  of  the  co* 
v.         partnership  transactions, 

PARKER. 

— • The  effects  of  Geyer,  De  la  Lande^  and  Fynye,  "which 

were  assigned  to  Royal  Fiint^  being  insufBcient  to  satisfy 
prerious  charges  on  thcniy  proved  totally  unproductive. 

Debts  to  a  large  amount  due  froni  Daniel  I^arker  & 
Co.  were  recovered  from  Holker  and  paid  by  him. 

On  the  21st  July,  1796,  Holker  made  a  power  of  at* 
torney  to  James  Lloyd,  of  Boston,  for  the  purpose  of 
recovering  from  the  said  Parker  Uie  monies  supposed 
to  be  due  to  him,  and  at  the  same  time  transmitted  to 
^ibe  said  Lloyd  cofHCs  of  the  judgment  obtained  by  him 
agaihst  Parker  in  June,  1788,  jind  of  a  judgment  ob- 
tained against  Holker  by  John  Ross. for  the  sum  of 
it,93SL  7$.  Id.  Fehnsylvania  currency,  equal  to 
1 3i,M8  9^.  This  judgment  was  for  a  debt  due  from' 
Daniel  Parker  &  Co.  was  rendered  subsequent  to  the 
indenture  of  six  parts  herein  before  stated,  and  had 
been  discharg<  d  by  Holker. 

Mr.  Llojd  placed  these  papei-s  in  the  hands  of  Mr, 
Lowell,  an  attorney  at  law  of  Boston,  who  instituted  an 
action  of  debt  on  the  judgment  obtained  by  Holker 
ingainst  Parker.  This  suit  was  brought  by  way  of  at- 
tachment At  the  June  term,  1797«  Daniel  Parker  ap- 
peared by  his  attorney,  and  filed  four  several  pleas  In 
bar  of  the  action,  in  ufl  of  which  the  indenture  of  six. 
parts  herein  before  stated  w  as  pleaded  as  a  release  of 
the  judgment  on  which  the  suit  was  instituted. 

The  Plaintiff's  attorney  prayed  oyer  of  the  iihtru* 
jpfient  of  which  the  Defendant  had.  made  2l  prqfert  in  his 
pleas,  and,  in  the  October  term,  1797,  not  having  re- 
plied or  demurred  to  the  said  pleas,  entered  into  a  rule 
of  Court,  l\y  which'  the  said  action  and  a^  demands 
wercT  referred  to  Nathan  Ooodale,  George  Dcblois,  and 
Fisher  Ames,  esquires,  with  liberty  reserved  to  Holker 
of  di<)agreeing  to  the  rule  thirty  days  after  lie  should 
receive  t)otice  of  it. 

Notice  of  this  rule  was  received  by  Holker  In  August, 
1798,  but  he  does  not  appear  to  have  been  informed 
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that  any  liberty  of  dissenting  from  it  was  reserved  to   holkeH 
him.    It  would  seem  that  lie  submitted  to  it  with  some       .r. 
repugnance,  and  undef  the  idea  that  it  was  unavoidable.  pauk£R« 


On  the  8th  of  September,  ^798,  Holkcr  made  an  af- 
fidavit, which  he  transmitted  to  liis  attorney,  stating 
many  reasons  why  tJie  refcre4'S  should  not  immediately 
proceed  to  make  up  tlicir  award  in  the  mae,  and  show- 
ing that  in  the  settlemeht  of  the  complex  accounts  be- 
tween Parker  and  himself,  much  testinuiny  in'ould  be  re- 
quired respecting  transactions  both  in  Eui'opc  and 
America,  and  that  so  much  depended  on  the  entries  in 
the  books  .'of  the  bank  at  Philadelphia,  that  the  settle- 
ment ought  to  take  place  there.  He  declared,  however* 
that  he  would  endeavor  to  be  prepared  to  appear  before 
the  arbitrators  in  the  succeeding  months  of  November^ 
fir  December,  or  sot>ncr  IF  practicably. 

In  October,  1708,  the  rule  of  refeiYnre  v.as  made  ab- 
solute. Mr.  Holkor  had  assigned  tliis  claim  to  Mr. 
Lowell,  the  father  of  l.is  attorney  at  law,  the  adminui- 
trator  of  Mr.  Russel,  so  far  as  would  he  necessary  to 
satisfy  a  debt  due  to  RussePs  estate.  On  the  6th  of  No- 
vember, 1798,  Mri  Lloyd  wrote  a  letter  to  Mr.  Holkcr 
informing  him  tliat  his  atfUlavit  had  been  laid  befor^  the 
Court,  in  consequence  of  which  his  cause  had  been 
continued  until  the  succeeding  Jtme  term.^  On  the  33d 
of  the  same  month  Mr.  Lloyd  addressed  another  Icttei* 
to  Mr.  Holker,  informing  him  that  the  «« referees  would 
attend  to  his  business  whenever  it  might  be  convenient 
for  hiin  to  appear  before  them<*' 

Suits  had  been  instituted  against  Holker  in  Philadel- 
phia, in  which  he  had  been  compelled  to  give  bail  in 
large  sums.  He  then  resided  in  Virginia,  and  was  ar- 
rested, in  Baltimore  by  his  bail  in  April,  1799,  and  car- 
ried to  Philadelphia,  where  he  was  enabled  to  obtain 
other  bai!  on  no  other  condition  than  the  express  stipu- 
lation of  not  proceeding  t6  Boston.  On  the  18th  of 
May  he  made  an  affidavit  before  the  mayor  of  Philadel- 

!>hia,  stating  that  he  wiis  prevented  by  this  detention 
rom  proceeding  to  Boston  in  order  to  attend  the  re- 
ferees  in  person  as  Ire  proposed  to  do.  That  he  was 
about  i)etitioning  the  Supreme  Court  of  Pennsylvania 
for  a  special  Court,  which  he  had  reason  to  believe  be 
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HO£K£R  should  obtain  in  the  coarse  of  the  succeeding  July  or 

V.        August^  but  that  in  the  mean  time  it  was  uttt^rly  out  of 

PARKEB.  kis  power  to  go  to  Boston.    This  affidavit  Was  trans- 

. mitted  to  his  attorney  in  Boston.     On  the.  2ith  of  Jiine 

Mr.  Lowell  addressed  tlie  following  letter  to  Mr*  Holker:  • 

"  I  received  your  affidavit  through  my  friend  Mr. 
<<  Lloyd,  and  with  much  difficulty  obtained  a  delay. 
«<  The  r^^ferecs  adjourned  to  the  first  of  Sejitember  next» 
<<  When  the  cause  will  go  on  at  all  events,  wlu^ther  you 
<<  are  here  or  not.  As  to  success  without  your  aid  It  is 
*f  out  of  the  qu^'stion,  as  we  know  nothing  of  <he  cause, 
<^  and  as  your  subsequent  covenants  with  Parker  will 
H  appear  to  annihilate  your  claims  under  the  judgment. 
«*  Whether  you  will  eventually  succeed  in  getting  a 
**  noipinal  judgment  against  Parker  if  you  do  att^'ud, 
*^jon  alone  can  judge.  I  am  rather  inclined  to  think  I 
<<  could  persuade  the  adverse  counsel  to  give  us  a  judg-^ 
**menx  for  the  whole  or  part  of  the  property  attached. 
«<  (8  7,200)  They  appear  to  be  heartily  sick  of  defend- 
"  ing  Parker,  as  tliey  know  him  to  be  immersed  beyond 
<<  hope  of  recovery,  and  arc  doubtful  whetlicr  they  will 
«be  compensated  for  their  trouble.  Whether  some  ar- 
<<rangement  of  this. sort  would  not  be  advantageous  to 
"  you  if  it  can  be  effected,  considering  your  doubt  of  re- 
«  covery,  and  the  certainty  of  Parkei^  inability  to  pay 
<<  what  may  be  decreed,  you  best  can  judge. 

<*  Whatever  you  do  on  this  point  let  it  be  explicit,  as 
<<  Mr.  Lloyd  and  myself  mean  to  avoid  all  responsibili- 
« ty  and  every  hazard  of  future  blame*  I  beg  you  will 
<<  inform  me  speedily  what  we  shall  do  sibout  your  ac- 
<<  tiou^  as  the  referees  will  meet  in  sixty  days  or  there- 
«  abouts.'' 

This  letter  was  transmitted  to  Mr.  Holker.  by  Mr. 
Lloyd,  who  subjoined  thereto  tlie  following  letter : 

<« Immediately  on  the  receipt  of  your  favor  covering 
*^  a  memorial  to  the  Circuit  Court,  I  delivered  them 
«  both  to  Mr.  Lowell  who  duly  attended  thereto :  the 
*f  result  is  communicated  in  the  foregoing  letter  from 
««that  gentleman.  His  obtaining  the  delay  is  what 
^<  could  not  have  been  calculated  on.  The  Court  would 
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••not  ha?e  granted  it    To  avoid  explode  in  feeing   holkbIk 
^  counselidro  it  wa&  acceded  to  by  the  other  pariy.  v* 

*«  The  period  now  fixed  can  no  longer  be  protracted  - 
^*  on  any  account  wbatsoetn-r*  From  what  I  can  learn 
*f  of  the  dispositii)n  of  the  Defendants,  it  is  trtdy  dcptct- 
<<ed  to  yoii  in  Mr.  Lowdl's  letter:  they  would»  as  lie 
'^  observes,  probably  confess  judgment  for  the  greater 
^<  part  if  not  the  whole  of  the  property  attached.  It 
<<  must  be  understood  that  they  would  do  this  only  on 
«<  the  condition  that  they  should  receive  a  full  discharge 
**fr(nn  you  on  aixount  of  Daiiiel  Parker.  You  will  please 
**  to  let  me  recdvx)  your  detennination  as  sooh  as  may 
*<  be  convenient.'' 

These  letters  were  never  answered  by  Mr.  Hdker. 
A  petition  had  been  presented  by  'Uolker  to  the  Su* 
jpreme  Court  of  Pennsylvania  to  have  his  person  libera* 
ted  on  delivering  up  ail  his  property  for  the  use  of  his 
creditors  in  pursuance  of  a  law  of  that  state.  This  pe- 
tition came  on  to  be  heard  on  t|ie  iStb  of  Se|ltember, 
1799,  but  wad  continued  from  time  to  time  until  tlie  14th 
day  of  April,  1800;  when  by  the  Judgment  of  that 
Court  lie  was  discharged  from  custody. 

The  referees  made  the  following  report  to  the  Circuit 
Court  during  the  October  term,  iroSi 

<<  The  subscribers,  pursuant  to  the  annexed  rule,  met 
<<  at  the  office  of  Nathaii  Goodale  on  the  8th  day  of 
'•  June,  1799,  after  notifying  John  Lowell,  jr.  esquire, 
*^  attorney  for  the  Plaintiff,  John  Holker,  and  William 
<«  Hull,  esquire,  attorney  for  said  Daniel  Parker,  the 
<<  said  attornies  attending  our  meeting  and  John  Lowell, 
<<  jr.  esquire,  hi  behalf  of  said  Holkcrt  having  asked  a 
*«  delay  or  adjournment  until  the  first  day  of  September 
'<  then  ni*xt,  now  last  past,  and  on  the  said  first  day  of 
"  September  the  referees  having  again  met.  and  the 
<*  said  parties  appearing  by  their  attornies.  and  having 
<<  been  fully  heard^  the  said  meeting  was  again  adjourn- 
**  ed  at  the  request  of  the  said  Lowell  until  this  day,  be* 
**  ing  the  23d  day  of  October,  l799«  wS^en  the  said  at- 
**  tomies  having  again  apjicared,  and  nothine:  furthei 
"  being  oflTered  fn  support  of  their  several  allegations' 
**  we  do  award  that  the  said  John  Holkcr,  the  Plaintiff 
VOX/.  ¥»••  57 
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SQ£KBR  *<  recover  against  tKe  said  Daniel  Parker  tlie  siim  of 

V.        «  2  5,000  in  full  satisfaction  and  discharge  of  all  debtsy 

ARKEiu  «  costsy  judgments,  executions^  acconlits,  controversies^ 

■«    ■  ■>  <<  claims  or  demands,  subsisting  between  thero,  of  what 

<<  name  or  nature  soever/' 

The  award  was  read  and  accepted,  and  judgment  im- 
mediately rendered  for  S  5000^  witliout  costs,  which  sum 
was  received  by  the  attoi^ney  of  Mr.  Holker,  and  tlie 
balance  after  deducting  costs  and  commissions  was  paid  to 
the.  administrator  oi  UusscI,  to  whom  Holker  warn  in- 
debted and  to  whom  he  had  made  an  assignment  of  his 
claims  against  Parker,  so  far  as  it  should  be  necessary 
to  satisfy  the  said  debt. 

It  appears  that  the  evidences  in  support  of  Ilolker's 
claims,  otlier  than  the  two  judgments  which  have  been 
mentioned,  were  never  in  tlie  hands  of  his  counsel,  and 
were  consequently  never  laid  before  the  referees,  that 
the  counsel  for  Holker  never  controverted  the  allega- 
tiou  made  on  the  part  of  Parker,  that  the  judgment  ob- 
tained by  Holker  in  the  Court  for  tiie  county  of  Phila- 
delphia, was  released  by  the  indenture  of  six  parts,  nor 
ever  insisted  that  it  was  to  be  considered  as  prima  faeic 
evidence  subject  to  such  objections,  or  to  such  discounts 
lis  Parker  might  make.  The  accounts  between  the 
partivs  do  not  appear  to  have  beiu  examined,  nor  the 
judgnu-nt  of  the  arbitrat<irs  «'xercised  on  any  part  of  the 
case.  The  award  for  i  5000  was  made  with  the  con- 
sent of  Parker's  attorney,  and  without  objection  on  the 
pait  of  Ilolkei*'s  attorney.  That  -transaction  is  thus 
stated  by  Mr.  Lowell  <«  Some  time  before  the  trial>  the 
<<  counsel  for  Parker  did  lead  tliis  deponent  to  under- 
<•  stand  that  as  tliey  were  desirous  of  closing  tlie  affair, 
«*  they  should  not  object  to  our  taking  judgment  fur  the 
•<  amount  attach^^d,  but  the  dej)onent  wholly  and  abso- 
^<  lutcly  did  reject  the  said  pro])08al.  He  however  sta- 
••ted  it  to  said  Holker  and  begged  his  instructions 
'*  th(  iTun,  but  said  Holker  never  replied  to  saicMetter; 
''When  the  referees  met  and  this  deponent  found  they 
'i  would  proceed  to  final  judgment  against  his  client  for 
"  defect  of  cvidetiec  he,  this  cleponent,  stated  the  for.uer 
'•  offer,  but  the  adverse  counsel  refused  to  agree  to  it 
'•but  f>aid  that  tliey  had  no  objection  to  our  taking  judg- 
^ ment  if  the  refrnMs  saw  fit  fcr  S  5000  instead  ol 
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«^  2  '^200  or  tbereaboutSf  the  amount  attached ;  though 
<<the7  declared  they  had  doubts  ^heth^r  on  a  final  li- 
^  quidatton  tliere  would  be  so  much  due.  The  rererecs 
'<^  taking  their  admission  against  them  awarded  that  sum.  • 
<<  But  it  was  never  agreed  by  this  deponent  tliat  such  a 
(<  sum  should  be  taken  in  full  of  the  said  UolkeHs  dc- 
'<  mands.  It  was  np  compromise^  nor  ^as  thci*e  any  sc- 
**  rret  understanding;  but  he  deemed  it  his  duty  to  obtain 
*f  even  this  sum  rattier  than  an  award,  which  would  have 
«  been  othei*wise  made,  that  the  said  Parker  owed  the 
<«said  Holker  nothing.*'  Tlie  attorney  for  Mr.  Par- 
ker whose  de|o8ition  is  also  in  the  rcconl  states  the 
transaction  thus :  «<  After  a  considerable  examina- 
'<  tion  of  the  accounts  by  the  arbitrators  witliout  com- 
^f  ing  to  a  decision,  Mr.  Lowell  agreed  that  they  should 
<<  award  to  Mr.  Holker  85000  in  full  of  all  demands^ 
**  provide<i,  I  would  agree  to  give  security  for  the  pay- 
^  ment  of  the  money  to  Mr.  Holker  or  to  his  attorney ; 
«  Mr.  Parker  being  abroad.  1  agreed  to  it  We  both 
<<  agreed  to  it.  It  was  done :  When  Mr.  Lowell  and 
«<  myself  had  agix^ed,  we  stated  our  agreement  to  tha 
<<  arbitrators.^  To  another  interrogatoiy  tlie  same  wit- 
ness answers :  « 1  did  not  recommend  to  the  arbltra-> 
^  tors  any  awai*d  until  the  parties  had  agreed  upon  a 
^<sum .;  myself  and  Mr.  Lowell.'' 

Two  of  the  arbitrators  arc  dead.  The  deposition  of 
the  thii*d  has  been  taken.  He  says  that  the  award  was 
founded  entirely  on  the  admission  of  Mr.  Parker's  at- 
torney. 

The  rorrespondencc  of  Mr.  Holker  with  Iris  attornies 
^shewed  his  confident  reliance  on  the  judgments  placed  in 
their  hands  as  auMinnting  to  prima  facie  evidence,  and 
that  his  claims  considerably  exceeded  those  judgments. 
The  evidence  now  taken  in  the  cause  swells  them  to  a 
very  great  amount. 

There  is  evidence  that  Daniel  Parker  was  at  the  time 
much  embarrassed  in  consequence  of  deep  speculation 
in  the-national  debt  of  France ;  and  that  he  whs  certain- 
ly believed  by  the  attorney  of  Mr.  Holker  to  be  insol- 
vent*  This  was  at  that  time  the  general  impression; 
It  was  afterwards  known  to  be  erroneous. 


HOLKER 

r. 

PARKEB. 
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soiiKEB  Mr.  Hplker  institqted  a  suit  against  Mn  Parker  in 

V.  France,  where  it  was  determitiedtbat  he  was  barred  by 

7ABKEB.  the  judgment  rendered  against  hire  in  the  Circuit  Court 

n         .  of  the  United  States  on  the  award. 


Holker  ahd  his  trustees  bare  now  brought  tbia  suit  in 
the  Circuit  Court  of  the  United  States  setting  in  Chan- 
cery»  praying  that  the  award  may  be  set  asiile  in  whole 
er  in  partf  that  the  accounts  between  Holker  and  Par- 
ker  may  be  settled,  and  that  Parker  may  be  decreed  to 
pay  the  sum  which  shall  appear  to  be  due.  Parker  has 
pleaded  the  award  and  judgment  thereon  in  bar  oftliese 
claims  and  of  any  account. 

On  a  hearing,  the  bill  of  .the  Plaintiffs  was  dismissed, 
|md  from  that  decree  an  appeal  was  made  to  this  Courti 

UAXB^nffyr  the  JlppeUaffU^  contended  that  the  aware) 
ought  to  be  set  aside. 

1st  Because  the  rule  of  reference  was  entered  intq 
without  authority. 

9d«  Because  if  there  was  authority,  the  rule  and  the 
award  exceeded  it. 

Sd.  Because  Uie  awani  was  founded  on  a  mistake  in 
law. 

4th.  Because  it  was  made  on  an  agreement  or  com- 
promise made  rollusivcl  V,  or  inadvertently  or  by  mistake, 
between  the  Plaintiff  *s  attorney  and  the  agent  -  of  the 
Defendant. 

5th.  Because,  if  no  such  agreement  or  compromise 
were  made,  the  a^^ard  was  founded  on  a  belief  of  one, 
and  therefore  void  for  mistake. 

1  &  2.  Tlie  reference  was  made  without  authority. 
The  letter  of  attorney  to  Lloyd  is  <<  generally  to  do  and 
perform  all  that  may  be  necessary  in  the  premises." 
It  cautiously  avoids  giving  a  power  to  refer  to  arbitra- 
tion. Lowell  so  understood  it,  as  appears  from  his  an- 
swer to  the  11th  interrogatory,  Lowell;  as  attorney  at 
law,  had  nq  such  authority.    Jf  he  had,  it  could  only 
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extend  to  submit  that  actions  not  all  demands.      His   holker 
autli.orit)'  Mras  limited  to  the  case  in  which  he  was  em*        v, 
ployeoy  and  Llojd  had  authority  over  two  causes  of  ac-  pabker^ 

tion  only,  the  jmiginent  in  Pennsylvania  recovered  by -; 

Hoiker  against  Parker,  and  the  judgment  recovered  by 
Ross  against  Holkei*  and  which  he  had  paid. 

3.  The  award  was  vuid  because  it  was  founded  on  a 
mistake  of  the  law.  It  ;s  true  this  mistake  does  not 
ap^iear  on  the  face  of  the  award,  but  that  is  an  objection 
at  law  only,  and  not  in  a  Court  of  equity,  which  may 
go  into  collateral  cii-^umstances,  and  may  set  aside  the 
award  if  the  law^  be  mistaken. 

The  mistake  in  law  was  in  supposirg  that  the  causes  oi 
action  on  the  judgments  of  Uolker  v.  Parker,  and  Ross 
V.  Uolker  were  barred  by  the  indenture  of  six  parts. 
Ross's  judgment  was  obtained  in  1795  and  paid  in  1796, 
and  the  indenture  of  six  parts  was  miUie  in  1788* 
Holker's  covenant  does  not  extend  to  judgments — ^t  ij^ 
only  to  « vacate,  annul,  discontinue  and  withdraw  all 
**stiits,  actions  and.  proceedings f^^  clearly  alluding  to  the 
attachments  which  Hoiker  and  others  had  then  recently 
instituted  against  him.  This  covenant  is  further  ex- 
plained by  the  subsequent  covenant  not  to  sue  Parker 
until  the  expiration  of  26  months  fi*om  that  date. 
The  expression  **  suits,  actions  and  proceedings*'  does 
not  include  judgments.  And  if  it  did,  yet  the  covenant, 
of  Parker  to  appear  in  Philadelphia  within  eight  mpntha 
and  settle  his  accounts,  was  a  condition  p'ccedent  to  the 
covenant  on'tlie  part  of  Hoiker  to  vacate,  and  withdraw 
the  proceedings  then  pending,  This  covenant  is  ex- 
pressed to  be  "  in  consideration  oj  the  preniiseSf*^  which 
expression  implies  a  prior  performance  on  the  part  of 
Parker.  It  was  quid  pro  quo.  A  man  is  not  presumed 
to  part  with  his  right  until  he  receive  the  compensation, 
unless  he  expi-essly  stii>ulates  so  to  do.  The  picas  do  not 
state  a  performance  on  the  part  of  Parker.  1 ,  Lord  Ray-^ 
fkmdt  662,  Tliorpe  v.  Thorpe.— 2,  Burr.  899,  Collins  v. 
Qibbs.  Cro.  El.  188 — 7,  Co.  9, 10,  JM.  106.— 1,  Esp.  JV. 
P.128. 

4b.  The  award  was  founded  on  a  compromise  entered 
into  between  the  attorney  of  Hoiker  and  the  s^^nt  of 
Parker,  either  by  collusion,  or  by  imposition  of  the  lat* 
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uoLKEB  tcr  opon  the  former;  and  was  without  any  aiithoritjfroni 
r.        Ilolker/  It  was  an  award  in/arm  only^  but  was  in  fact 


PARKKR.  a  compromise 


General  HidU  in  his  deposition,  states  it  to  have  been 
a  compromise,  and  that  it  was  stated  as  such  to  the  ar- 
bitrators. Mr*  Deblois,  the  survivini;  arbitrator,  says 
tlio  award  was  made  ujion  the.Defendant's  acknowledge- 
ment aIo9tf,  which  implies  a  compi'omise.  And  Mr. 
LoaVcII  admits  there  was  an  undci*standing  that  Par- 
kcr*s  attorney  should  acknowledge^  balance. 

This  then  was  a  compromise  founued  on  the  collusion 
of  the  PlaintifTs  attorney,  contrary  to  his  duty  to  his 
client,  and  expressly  contrary  to  his  instructions,  which 
were  not  to  agree  to  arbitration  unless  Parker  would 
give  security  to  pay  the  award.  Wliy  did  he  wave  this 
condition  ?  Why  no^t  Inform  Bolkcr  of  his  right  to  dis- 
sent to  the  arbitration  ? 

Holker  repeatedly  informed  Lowell  and  Lloyd,  that 
the  covenant  whs  no  bar,  because  Pai*ker  had  never  set* 
tied  his  accounts  agreeably  thereto.  Yet  the  attorney 
yielded  to  the  suggestion  of  the  plea.  Again,  Holker's 
letters  informed  liim  that  the  judgmt^nt  against  Parker 
could  not  be  opened  ;  yet  he  waved  Chat  judgment,  Qd- 
though  it  was  at  least  prima  fade  evidence  even  if  It 
could  be  opened,)  and  admitted  before  tlic  referees  that 
the  claims  <if  Holker  could  not  be  supported.  But  if 
t)iei*e  were  no  collusion  on  the  part  of  Lowell,  ^he  was 
im|>osed  upon  by  Hull.  Ho  was  made  to  believe  that 
Parker  was  wholly  insolvent,  and  might  have  believed 
that  the  amount  of  the  attached  effects  was  so  much, 
saved  out  of  the  wreck  of  his  estate* 

But  if  tiiere  was  neither  collusion  nor  imposition,  the 
compromise  was  made  without  authority.-  Neither 
Lloyd  nor  Lowell  had  power  to  make  it  Holker  had 
forbidden  a  reference,  but  he  knew  nothing  of  a  compro- 

mise. 

And  if  it  were  not  a  compromise,  yet  the  award  was 
made  bythe  arbitrators  upon  the  supposition  that  there 
as  one ;  and  being  founded  on  a  mistake  into  which 
chey  were  led  by  the  opposite  party,  it  is  void. 
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If  it  is  not  void  for  these  reasons,  yet  ^t  is  void  for  holkkb 
iuLrt>ehaviour  in  the  arbitrators  in  not  looking  into  tlie        v. 
case.    Tbey  liad  sufficient  evidence  before  them,  but  fabkbr. 
confided  in  the  representations  of  General  Hull.  -«..^.,.^:— 

Amoby  and  P.  B.  Key,  contra. 

In  tiie  articles  of  co-partnership  it  is  covenanted  that 
all  matters  in  dispute  between  the  partners  shall  be  left 
to  arbitration ;  so  that  Uolker  could  not  refuse  to  agree 
to  the  rule  of  Court. 

Lowell  and  Lloyd  were  to  have  fifteen  per  cent,  com* 
mission  upon  all  monies  collected,  and  were  therefore 
interested  to.  recover  as  much  as  possible^  The  legal 
right  to  the  debt  was  asatgned  to  RussePs  administra- 
tors with  fidl  power  to  collect  it ;  sp  that  Holker  was 
fully  represented* 

The  plea  of  tiie  indenture  was  a  good  bar  to  the  judg- 
ment in  Pennsylvania*  It  was  a  covenant  to  open  all 
judgments  and  go  into  a  settlement  of  accounts.  The 
patties  could  not  have  gone  into  a  settlement  of  accounts 
witliout  opening  that  judgment ;  for  the  judgment  in- 
cluded all  Holker's  claims  up  to  a  certain  time.  If  it  be 
a  covenant  to  release,  it  is  equivalent  to  a  release.  The 
words  of  the  covenant  are,  « immediately  vacate,  annul, 
«  discontinue  and  wiUidraw,  all  suits,  actions,  and  pro- 
^  ceedings  whatever,  which  they  or  any  or  eitlier  of  them, 
«  shall  or  may,  at  any  time  or  times  heretofore  have 
*f  commenced,  brought,  or  prosecuted  against  the  said 
'<  Daniel  Parker  or  his  estatCf  |poods,  &c.  in  any.  Court 
44  or  place  whatsoever  in  Europe  or  America,  and  shall 
*f  and  will  place  him,  the  saiS  Qianicl  Parker,  and  his 
44  properly  in  the  same  situation  as  they  were  befoi*e 
<<the  commencement  of  such  Aiits  or  pi-occedings/' 
This  is  not  limited  to  any  suits  or  proceedings  then 
pending,  but  includes  all  suits  and  proccedijngs  which 
had  been  at  any  time  before  commenced.  It  included 
those  which  had  been  prosecuted  to  judgment  as  well  as 
those  then  i>ending. 

But  a  judgment  by  default  in  another  state  is  not  coti 
elusive.    This  judgment  was  by  foreign  attachment  iu 
Pennsylvania.    It  was  a  pi-oceeding  entirely  ex  forte. 
It  was  n  itsolf  an  imperfect  voucher.    It  was  examina- 
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flOLKER   ble  ever  J  Where — even  in  Pennsylvania.  JVtf  dAet  was 

V*        a  good  plea  to  an  action  upon  it  in  that  states  and  a 

pahkbb.  fortiori  in  another  state. .  1  Ball.  S7i^f  M^CUnachan  v, 

•...^.— ^  McCarthy. 

Bat  the  covenant  was  a  good  bar  to  it.  The  cove- 
nants on  the  part  of  Parker  were  not  conditions  pre- 
cedent. They  could  not  be  so  in  the  nature'  of  thin^, 
for  the  actions^  suits  and  proceedings  were  to  be  vacated 
immediately f  and  Parker  was  not  to  account  until  eight 
months  afterwards.  A  covenant  hot  to  sue  may  be 
pleaded  as  a  i*elease.    %  Bac.  M.  93.    Cro.  EL  362. 

A  mistake  of  the  law  in  a  doubtful  point  is  ho  ground 
to  set  aside  anaward.  Kyd  on  .Awards.  2  Eq.  ca.  oft. 
92.     9.  Jlfod!.  63.     2Com.Dig»±M. 

Uoyd^s  power  authorized  a  reference.  It  was  to  com- 
pel payment  of  all  demands  against  every  body^  by  all 
lawVul  ways  and  means.  Whatever  Holker  couM  do  in 
the  premises^  Lloyd  could  do.  He  was  not  confined  to 
a  jury  trial.  Having  the  general  power  to  colhxtt  he 
was  of  course  to  use  all  reasonable  and  usual  moans. 

But  Lowelly  as  attorney  at  law»  had  power  to  refer 
the  case  to  arbitration;  Ktjd  on  Awards^  ^d*  i  DaU.  164, 
and  under  the  circumstances  of  the  case  it  was  a  dis- 
creet act  He  was  led  by  Holker's  letter  to  suppose 
that  he  was  to  submit  tlie  case  to  arbitration  if  he  could 
get  security.  He  knnw  it  to  be  impossible  to  get  se- 
curity,  and  therefore  took  the  other  part  of  his  instruc- 
tions and  submitted  to  arbitration  without  security; 
The  probability  is  that  Lowell  did  give  him  notice  of 
his  right  to  dissent.  Holker's  letter  of  September,  1798, 
shows  that  he  knew  that  all  demands  were  submitted. 
Lowell,  believing  that  the  judgment  was  barred  by  the 
indenture,  and  being  desiroiss  to  support  the  action  and 
the  attachment,  thought  that  he  was  doing  a  benefit  to 
Holker  by  extending  the  reference  to  all  demands.  Bui 
LowelPs  mistakes  (»f  the  law,  if  they  be  such,  or  even 
his  mismanagemt*nt  of  the  cause,  cannot  affect  Parker. 
It  is  a  matter  entirely  between  Holker  and  his  attorney. 

The  reference,  thevi,  was  a  discreet  art,  and  fully  au- 
thorized. The  parties  were  bound  then  to  produce 
their  claims  and  their  evidence^  or  to  be  fisrevcr  fore> 
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dosed*    Bolker  knew  the  time.    He  Asked  dclay>  sap^  holkbk 
j)Orted  by  his  affidavit*  and  obtained  it    He  luicw  that        t>. 
his  personal  attendance  was  not  necessary— he  knew  PAUnn* 
that  Lowell  had  not  evidence  to  support  the  case^  yet  o..--^— ^-^ 
he  nej^lectcd  to  furutsh  him  with  evidence^  and  aban- 
doned hb  rights,  if  he  had  any,  and  cannot  resume  them 
#hen  he  pleases. 

There  was  no  compromise.  Lowell  sweai^s  express^ 
ly  'there  was  not*  After  writing  tlie  letter  of  tiic  24th 
of  Tune,  ±799,  it  is  not  probable  that  lie  would  havo 
taken  such  a  I'esponsibility  upon  himself. 

The  bill  does  not  charj^  fraud  in  the  refci'ers — ^if  it 
hady  they  oiiglit  to  have  been  made  parties.  The  object 
of  the  bill  is  to  open  an  account  which  cannot  nato  be 
settled  With  justice. 

All  the  objections  now  alleged  against  the  award* 
were  good  in  a  Court  of  law,  and  might  have  been 
urged  upon  the  retu  n  of  the  award.  Where  a  man  bas 
lost  his  legal  remedy  by  his  negligence^  he  shall  not 
have  relief  in  equity. 

March  l6{/i....MARSHAix,  Ch.  J.  atter  stating  the 
facts  of  the  case,  delivei  ed  the  opiuion  of  tlie  Court  as 
foUows: 

On  the  part  of  the  Ap]Yellauts  it  is  contended  that  an 
attorney  at  law  has  no  power,  witliout  the  consent  of 
his  client,  to  transfer  a  cause  to  other  judges  than  those 
appointed  by  the  laws,  and  to  place  it  before  a  tribunal 
distinct  from  that  before  wliich  the  party  himself  has 
chosen  to  place  it. 

In  this  opinion  however  the  majority  of  the  Court 
docs  not  concur.  It  is  believed  to  be  the  practice 
throughout  the  union  for  suits  to  be  referred  by  consent 
of  counsel  without  special  authority,'  and  this  universal 
pmcticc  must  be  founded  on  a  general  conviction  ,that 
the  power  of  an  attorney  at  law  oVer  the  cause  of  his 
client  extends  to  such  a  rule.  Were  it  otherwise,  Courts 
could  not  justify  the  peruiission  which  they  always 
grant,  to  enter  a  rule  of  reference  when  consented  to  by 
counsel  on  botli  sides*  In  this  rase,  however,  the  letter 
VOL.  VIL  58 


^50  SUPREME  COURT  U.  8. 

BOUUB  gi)d  affidavit  of  Mr*  Holker  of  the  8tli  of  September, 

v«  ji798f  manifesto  at  least  aii  acquiescence  in  tne  ntlOf 

FABKEB.  which  the  opposite  party  had  a  right  to  consider  as  an 

'■■■■■  assent  to  it 

The  same  letter  and  affidavit  will  meet  the  still 
stronger  objection  which  has  been  made  to  the  reference 
of  matters  not  involved  in  ttie  suit  actually  depending 
in  Court.  They  certainly  impair  very  much  the  weight 
and  influence  of  those  argoments  which  have  been  urged 
aeainst  so  much  of  the  award  as  respects  those  demands 
of  Uolker  which  were  not  in  suit 

The  Courts  however^  does  not  perceive,  in  the  trans- 
actions which  took  place  previous  to  the  award  itself, 
any  circumstance  Which  could  justify  a  decree  to  set  it 
asule.  The  great  and  real  question  in  the  cause  is,  has 
the  award  been  made  under  such  circumstances^  and  is 
it  of  3uch  a  character,  that  It  ought  to  bind  the  Parties? 

In  examining  tiiis  question  it  i^  natural  to  enquire 
whether  this  be  in  fact  an  award,  in  forming  which  tlie 
judgment  of  the  arbitrators  ijas  been  exercised,  or  a 
compromise  wearing  the  dress  of  an  award* 

The  evidence  upon  this  point  is  thougiit  very  clean 
Nothing  can  be  more  ex^icit  than  the  testimony  of  m- 
neral41ull,  who  was  the  attorney  of  Mr.  Parker*  He 
states  an  agreement  in  the  most  express  terms  between 
himself  and  Mr.  Lowell  on  the  sum  for  which  tlie  award, 
should  be  given;  and  the  .arbitrator,  whose  deiiosition 
has  been  taken,  declares  that  tlie  award  was  made  sole- 
ly on  the  acknowledgment  of  the  Defendant's  counsel. 

To  the  deposition  of  Mr.  Lowell  himself  great  re- 
spect is  due.  lie  denies  a  compromise;  but  on  exam- 
iningflns  testimony  the  Court  is  of  opinion  that  his  de- 
nial goes  no  further  than  to  the  form,  of  an  agreement 
The  facts  he  states  prove  one  in  substance.  Believing 
himself  that  HolkeHs  judgment  against  Parker  was  re- 
leased, and  that  the  referees  would  entirely  disregard 
it:  he  himself  not  having  insisted  on  it,  or  questioned 
tKe«validity  of  tlic  pleas  in  bar;  he  reminded  Parker's 
attorney  in  the  presence  of  the  referees  of  his  former 
offer  to  give  S  7,200  in  satisfaction  of  all  demands* 
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It  was  impossible  to  itiisiinderatand  this  declaration.   nQXKF.B 
It  was  substantially  a  proposition  to  accept  an  offer       r. 
wliicli  had  b«ien  formerly  rejected.    General  Hull  repli-  paukek. 

ed  tliat  be  would  not  now  give  tliat  6un\9  but  would  give  — -. 

S  BsOOO.  Mr.  Lowell  did  not  agree  to  accept  this  offer, 
but  he  did  not  reject  it  He  looked  on  silently,  and  aaw 
the  referees  about  to  make  up  an  award,  not  on  the 
testimony  of  tlie  cause,  but  on  a  declaration  on  the  pnK 
of  the  Defendant  Uiat  he  would  give  i  5,000,  made  in 
answer  to  one  from  himself  apparently  clinging  to  a 
former  offer  to  give  t  TfWO*  The  referees  necessarily 
construed  this  silence  into  consent,  and  Mr.  Lowell  w»s 
nut  unwilling  that  tliey  should  put  this  construction  on 
it*  He  thougl:t  it  his  duty,  he  says,  to  secure  even  this 
sum  for  iiis  client  rather  than  have  an  award  tliat  Par- 
ker owed  him  nothing;  which  would  have  been  equally 
obligatory. 

This  then  is  substantially  a  compromise,  and  not  an 
award.  It  is  difficult  to  examir.e  this  cause,  and  to  feel 
the  clear  conviction  which  was  felt  by  Mr.  Lowell  that 
the.  referees,  had  the  case  of  Holker  been  brought  as 
fully  before  them  as  it  was  in  the  jiowrr  of  his  attorney 
to  hring  it,  and  pi<sscd  ns  eai^nestly  on  them  as  its  im- 
portance deserved,  would  have  awarded  that  .Parker 
owed  him  nothing. 

Had  not  the  sufficiency  of  the  pleas  in  bar  been  im- 
pUedly  admitted — had  the  legal  operation  of  the  cove- 
nant of  six  parts  been  scriou^y  contested,  it  is  far  from 
being  clear  that  the  referees  would  have  affirmed  tlie 
sufficiency  of  these  jricas,  or  have  construed  the  cove- 
nant to  be  a  release  of  the  judgment.  There  is  certain- 
ly much  reason  to  doubt  whether  the  covenant  of  Hol- 
ker, although  it  may  be  an  independant  covenant, 
amounts  to  a  release  of  the  judgment  he  had  obtained 
against  Parker.  The  mind  of  the  referees  does  not  ap- 
pear to  have  been  exercised  on,  or  called  to  this  ques- 
tion. They  do  not  appear  to  have  had  a  fair  oppor- 
tunity to  form  an  opinion  on  it.  It  does  not  appear 
that  the  indenture  itself  was  inspected  by  them,  and  the 
description  given  of  it  in  the  pleas  is  inaccurate.  The 
pleas  describe  the  covenant  as  containing  the  word 
^*  judgnfent,**  which  it  does  not  contain.  The  covenant 
is  ««to  vacate,  annul,  discontinue  and  withdraw,  all 
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JIQLKER  siiitst  actions  and  {iroceeditigs  whatever.''  Th«  pleas 
1?.        init'odiicc  tlic  woi"d  "  judgment'*  in  their  descriptton  of 

FAitKER.  ihe  covenant ;  a  word  which  essentially  varies  its  con- 

__ struction.    Hall  the  real  case  been  bntuglit  before  the 

rcfrreeSf  and  their  attention  been  dii^ected  to  tliia  cir- 
cumstance, it  cannot  i»e  assnmed  as  certain  that  the/ 
would  have  considered  the  judgment  as  vacatedf  or 
would  have  refused  to  i-eceive  it  as  priina  facie  evidence 
of  a  claim  to  its  full  amount;  open  to  such  objections 
as  Parker  might  make  to  it. 

Had  they  even  been  of  a  different  opinion,  they  could 
iiot  have  believed  it  certain  that  Parker,  who  had  es- 
caped from  this  country,  leaving  debts  to  an  immense 
amount  which  liolker  was  compelled  to  pay^  sgfiinst 
whom,  when  only  part  of  those  debts  were  paid,  Holker 
had  obtained  a  judgment  for  g  125,931  04b,  was  not  the 
debtor  of  Holker  to  aJargc  amount.  SVitU  this  view  of 
the  case,  had  they  understood  that  Holker  was  inter- 
cept<*d  in  his  atteni])t  to  attend  tliem,  and  detained  by 
legal  process,  it  out^ht  not  to  have  been  supposed  that 
they  would  have  r^Tused  to  suspend  their  award  until 
the  issue  of  his  application  to  the  Supreme  Court  of 
Pennsylvania  for  tho  liberation  of  his  person  should  be 
known. 

To  this  Court,  then,  it  appeal's  that  this  award  is  not 
the  judgmeNt  of  the  arbitrators  in  the  cause,  but  a  com- 
promise, between  the  attomies,  taking  the  form  of  an 
li^'ard,  and  a  compromise  made  at  a  time  when  the 
cause  w^s  not  so  desperate  as  the  attorney  suppoaed  it 
to  be.  It  was  a  sacrifice  of  great  and  important  inte- 
rests at  a  time  when  that  sacriricc  docs  not  appear  to 
have  been  absolutely  necessary.  Has  the  attorney  a 
right  tr>  make  sncii  a  c6mpi*omise? 

Although  an  attorney  at  law,  mei^ely  as  such,,  has^ 
strictly  spi^aking,  no  right  to  make  a  compromise ;  yet 
a  Court  would  be  disinclined  to  disturb  one  Which  was 
liot  so  unreasunabic  in  itself  as  to  be  exclaimed  against 
by  all,  and  to  create  an.  impijession  that  the  judgment  of 
j[be  attorney  has  been  imposed  on,  or  not  fairiy  exer- 
cisfd  in  the  case.  But  where  thf  sacrifice  ie>  such  as  to 
teave  it  s(*ai*cely  possible  that,  with  a  full  knowledge  of 
tvcry  circumstance,  such  a  compromise  could  be  fairiy 


FEBRUARY  TERM  181S.  453 

made,  there  can  be  no  hesitation  in  saying  that  the  com-   holksji 
promisey  being  uuauthurized  and  being  therefore  in  it-        v, 
seir  void»  ought  not  i*>  bind  the  injured  party.    Thougli  pabksb. 
it  may  assume  the  form  of  an  award  or  of  a  judgment—-*— 
at  law^  the  injured  party^  if  his  own  conduct  has  been 
perfectly  blameless^  ought  to  be  n*lioved  against  it. 
This  opinion  is  the  more  reasonable  because  it  is  scarce- 
ly possible  that,  in  such  a  case,  the  opposite  party  can 
be  ignorant  of  the  unfair  advantage  he  is  gaining.    His 
conduct  can  seldom  fail  to  be  tainted  mth  some  disin- 
genuous practice;  or>  if  it  has  not,  he  knows  that  he  is 
accepting  a  surrender  of  the  rights  of  another  from  a 
man  who  is  not  authorized  to  make  it. 

The  testimony  in  this  cause  accounts  for  the  readi- 
ness with  which  Mr.  Lowell  acceded  to  tlie  offer  of  ge- 
neral Hull.  He  acted  under  a  mistake,  and  that  mis- 
take is  folly  disclosed  in  the  record.  He  believed  Par- 
ker to  be  irretrievably  ruined*  He  thought  him  totally 
and  absolutely  insolvent  This  impression  was  com- 
municated  to  the  referees.  They  too  were  of  opinion 
that  to  drudge  through  the  trunks  of  papers  arrayed 
before  them  for  the  purpose  of  ascertaining  how  much 
one  insolvent  owed  another,  would  be  a  useless  waste  of 
time. 

Mr.  Lowell  was  apparcnUy  of  opinion  that  nothing 
beyond  the  attached  effects  was  worth  pursuing  He 
believed  sincerely  that  an  ^ward  of  S  700,000  would 
not  avail  his  client  more  than  an  award  for  S  7,000,  an4 
ihat  he  should  ill  perform  his  duty  if  be  put  the  attach- 
ed effects  in  any  hazai*d  in  the  vain  attempt  to  get  a 
judgment  for  a  lai^cr  sum.  He  could  not  therefore 
venture  on  any  measure  which  might  have  produced  a 
release  of  those  effects.  They  were  the  sole  object  of 
liis> contemplation  and  pursuit.  Those  he  knew  to  he 
substance,  every  thing  further  he  thought  a  shadow* 
This  opinion  seems  to  have  influenced  his  whole  con- 
duct* and  to  have  determined  him  to  accede  to  the  com- 
promise offei*ed  by  Parkcr*s  attoitiey. 

It  has  been  said  that  an  award  itsndered  under  these 
circumstances  ought  not  to  bind  Holker  unless  his  own 
gross  negligence  may  have  deprived  him  of  that  rquity 
^hkh  would  otherwise  belong  to  his  case. 
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iioiiRER       Ifct  his  conduct  bo  examined. 


r. 


I 


TAKKKit.      lie  appears  to  have  been  strongly  impressed  with  the 

• impoi^ance  of  his  personal  attendance  on  the  arbitrators. 

luftced  it  coidd  •scarcely  be  otherwise.  Although  his 
judgment  against  Parker  might  not 'be  viewed  as  a 
luilltty,  it  would  certainly  be  opened>  and  ali  the  items 
on  wliich  it  was  founded  be  liable  to  exception.  His 
personal  explanations  would  certainly  be  essential. 
They  would  also  be  essential  in  encountering  the  credits 
which  might  be  claiminl  by  Parker.  His  personal  at- 
tendance was  impossible. 

He  appears  to  have  indulged  the  hope  that  he  might 
be  liberated  in  timet  until  the  period  allowed  for  ap- 
pearing before  the  referees  had  passed  away. 

It  is  true  that  he  ought  to  have  transmitted  his  pa- 
pers to  his.  attornics.  The  evidence  now*  adduced  or  a 
considei'abie  part  of  it,  might  then  have  been  obtained. 
That  he  was  led  t^  believe  Parker  insolvent,  would  not 
bo  a  sufficient  excuse  for  neglecting  to  do  so,  unless  it 
could  be  shown  tliat  this  impression  was  made  by  Par- 
ker himself,  or  by  his  agents.  The  evidence  to  this 
point  does  not  amount  to  more  tlkan  light  suspicion. 

Yet  when  It  is  recollected  that  the  PlainttfT  was  em- 
barrassed and  detained  by  legal  process;  that  he  did 
not  possess  a  clear  and  distincf:  knowledge  of  the  testi- 
mony which  would  be  required ;  that  sttme  apology  for 
not  making  ati  early  exertion  to  obtain  that  testimony 
is  to  be  found  in  the  hope  he  indulged  of  being  enabled 
by  the  discharge  of  his  person  to  attend  the  referees ; 
that  the  ex])ectation,  that  tlie  judgments  in  the  hands  of 
his  counsel  would  be  regarded  by  the  referees,  ought 
not  to  be  considered  as  entirely  unfounded  ;  this  Court 
in  of  opinion  that  it  would  be  too  rigid  an  application 
of  the  rule  which  exacts,  from  those  against  ^hom  ini-_ 
quitoiis  judgments  have  been  obtained,  evidence  of 
having  done  all  that  was  practicable  at  law^  to  deny  re- 
lief in  this  case. 

With  the  single  exception  of  his  omitting  to  furnish 
the  evidence  on  which  his  judgment  against  Parker  was 
obtained,  and  to  furnish  copies  of  other  judgments  ren- 
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dcred  against  him  as  one  cif  tlie  firm  of  Daniel  JPai^ker  hoixbh 
k  Co.  as  be  did  in  the  case  of  Ross^  (of  the  efficacy  of        v. 
all  which  if  furnished.nothing  decisive  can  be  saidi)  no  parkbib. 
negligence  can  be  imputed  to  HoUcer.    He  has  not  rest-  — — ^— — 
ed  under  the  decision  against  him^  until  Parke  i*»  con- 
fiding in  bis  security^  may  have  lost  ttie  means  of  pro- 
tecting himself  from  an  unjust  demand*  but  has  pursued 
him  diligently  in  the  Courts  of  France.    Finding  this 
award  and  the  judgment  tl^reon  to  be  an  insunnounta- 
ble  bar  to  the  examination  of  his  claim  in  the  Courts  of 
France^  he  has  without  loss  of  time  instituted  this  suit 
Nothing  appears  in  tlio  cause  to  induce  an  opinion  that 
the  claiuis  of  the  parties  may  not  now  be  as  fairly  and 
as  fully  examined  as  they  could  have'  been  before  the 
referees  in  1799. 

Upon  a  full  view  of  the  whole  cause  this  Court  is  of 
opinion  that  the  Circuit  Court  eiTcd  in  dismissing  tlie 
bill  of  the  Plaintiffs ;  and  that  the  decree  oggbt  to  be 
reversed  and  annulled^  with  directions  to  set  aside  the 
award  and  the  judgment  rendered  in  October^  1790, 
and  to  direct  an  account  between  the  Plaintiff,  Holker, 
and  the  Defendant. 

DECREE. 

This  cause  came  on  to  be  heard  on  the  transcript  of 
the  record,  anj  was  argued  by  counsel :  On  considera- 
tion whereof  this  Court  is  of  opinion  that  the  award 
made  in  October,  1790,  in  a  suit  brought  by  the  Plain- 
tiff, John  Holker,  against  the  Defendant,  Daniel  Parker, 
in  the  Circuit  Court  of  the  United  States  for  the  db- 
trict  of  Massachusetts,  and  referred  by  a  rule  of  that 
Court  to  referees  therein  named,  and  the  judgment  of 
the  said  Court  rendered  thereon,  ought  not  to  bar  the 
claim  of  the  Plaintiffs  in  this  cause  to  an  account  of  all 
the  transactions  of  tlie  parties,  Holker  and  Parker,  with 
each  other  as  members  of  the  firm  of  Daniel  Parker  k 
Co.  and  tliat  there  is  error  in  the  decree  of  the  Circuit 
Court  dismissing  the  bill  of  th^  Plaintiffs.  This  Court 
doth  therefore  decree  and  n  der  that  the  decree  of  the 
Circuit  Court  be  reversed  nd  annulled,  and  that  the 
cause  be  remanded  to  the  Circuit  Court  to  be  further 
proceeded  in  according  to  law. 
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MiiKKn       After  the  opinion  was  delivered^  P.  B.  Key  meh^on< 

V.        ed  that  in  ithe  opinion  the  Court  hail  said  that  an  ac- 

PiUUUfiR;  count  ottght  to  be  taken,  but  the  decree  only  directs 

^ — — — >  that  the  proceedings  below  should  be  according  to  law. 

We  wish  for  leUve  to  answer  fully  before  an  account 
be  taken>  and  wish  It  may  be  understood  that  this  Court 
does  not  mead  to  prevent  a  further  answer. 

MARSBuiXLy  Ch.  J.  That  is  the  meaning  of  tbe  Court 


18l«.         BARNITZ'S  LESSEE  v.  ROBERT  CASEY. 

FresefU....M  the  Judges. 

S^^ia^^  ERROR  to  the  Circuit  Court  for  tlie  dUhict  of  Ma- 
Mtryiami  hat  rylandy  in  an  ejectment  brought  by  4hc  lesst  e  of  Barnitz 
not  deciiired  agaiust  Casey,  to  try  tbe  title  of  Barnitz  to  certain  real 
!Sr  "^tSr  estate  in  Baltimore. 

ibaU  deaoead, 

H^^  lo^'the "  ^^^  ^^^  ^^  ^'*®  ^^^  ^^^^^  stated  by  Stoky,  J.  in  deli- 
fnte«ate  from  Vering  the  opinion  of  the  Courtf  ^  follows : 

his    haU*  bro- 

mT  bi^h^f  On  or  about  the  6th  of  Feb.  1780,  Daniel  Bai*nitz  died 
M<Li  ^*^*  seized  of  the  premises  ih  the  declaration  meutioned»  hay- 
hh  wn  "^  ^  *nS>  byhis  will,  devised  the  same  to  his  wife,  Catharine 
daughter,  or  Bamxtx.  in  fee,'  and  leaving  issue,  by  his  said  wife,  an 
[;^,^i''j!^' only  child  and  heir,  ElizabeUi  Barvit^,  who  intermar- 
tutcs  are  left  ried  with  one  Charles  M^ConneUf  by  whom  slic  had  an 
1?  ^n^^nn^'^n^y  ^'^'*W,  JoAw  M^CouHeU  f  after  whose    birth,     and 

SI   cooiinon  •  •  •  ■*     i.  • 

law.  some  time  in  1781,  Charles  M'ConiuU  died.  Afterwards,  his 

A  trfw  ^and  w***^^*'*  -K'i^aftetft,  intermarried  with  one  JoAh  Ilammoiidf 
ir  he  thaiwiic  by  whom  Hho  hadonecliild  only,  JohnUamiiXfUamniondf 
qnder  the  age  and  died  on  the  33d  of  April,  1788.  After  her  death, 
wid^  wSJwt  •^^^  Hammond  intcrniarricil  with  Eiixabeth  JindersoUf 
inue,  Uien  toand  died  on  the  7th  of  April,  1805,  leaving  issue  by 
|M"^^^'^JJ^the  last  marriage,  Jane  B.  ffammoml  and  Henry  Ham- 
^deviie:  aiid  niondf  hLs  heirs  at  law,  who  are  now  alive,  under  whom 
for? ihe^^"*^  Defendant  in  ejectment  claims.  On  the  7th  of  ApnU 
ii)Bcncj'hap^  170^,  Catharine  liarnii'^  died  seized  of  the  premises. 
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having  first  duly  made  lierlast  will  and  testament    By  bab9itz^# 
that    ^Ul    she    devised    to    the    said    John    M-Con^  xkbseb 
ndl^  in  fee,  two  certain  parcels  of  land*    She  then  der        v. 
vised  anotlier  parcel  of  land^  including  her  mansion'^    tisET* 

house  to  the  said  John  Barnitx  Eammondf  to  the  intent  -— ^ 

and  uses  following,  viz*  subject,  (as  to  tlie  rents  tlicreof)  p^^**  it  de- 
to  certain  trusts  for  the  maintenance  and  education  of  JjJ'jgJ.^'^ 
the  said  John  Bamtlz  Uamwond,  and  for  the  payment » from  W 
of  certain  sjieriftc  debts  of   the  testatrix,    •«  to  tlie  J2e^fc|JnSIJ|L. 
<<  use  of  John  Hammondt    the  father,  for  and  during  cy  iiapp^Sr' 
«<the  minority  of  the  said  John  B.  Hammondf  if  hej||j«n»t  ▼c^i 
<<  shall  so  long  live,  provided  tlie  said  John  Hammond  him  ^y  who 
<<  shall  maintaini  clothe  and  educate  th*^  said  John  B*  t«nthennMiitf 
*'  Hammmid,  out  of  the  rents  thereof  djiring  his  mino-  al^lhc  «ec^ 
<*  rity  ;  and  from  and  immediately  after  the  said  John  B*  loi^  *ievi  ^2. 
"  Hammond  shall  arrive  to  the  ago  of  21  years,  or  the  j^'^h^j'^elSS 
'<  death  of  the  said  John  Hamni&ndf  his  father,  which  » laiKof^o. 
<<  shall  first  happen/'  then  to  the  said  JuAn  B.  //am- yci  Ae  exccu- 
mond  in  fee.    The  testatrix  then  provides,  «  and  if  it  SliJ  acwUing 
**  should  hereafter  hap|)eii  that  the  said  John  M'Connell  o  >  him,  u  not 
«  should  die  before  he  shall  arrive  to  the  age  of  21  years>  J^^^^„^  ^^, 
«<  and  without  issue,  then  I  give,  devise,  and  bequeatii  tntc,  but  on 
«•  all  the  estate  of  the  said  John  M^Connell,  which  is  J®,^^,}!?,,,^. 
««  hereby  devised  to  him,  to  go  immediately  to  the  said  Uie  noxVheir** 
"  John  B.  Hammondf  his    heits    and  assigns  forever,  of  B.  Onete- 
**  And  if  it  should  hereafter  happen  Uiat  the  said  John  "^'^^ 
**  B.  Hammond  should  die,  before  he  shall  arrive  to  the  mainuin  ejcet« 
«*  age  of  21  yeai-s,  and  without  issue,  then  and  in  such  {^f  "J^JIJ? 
**  case,  after  the  payment  of  my  debts  as  above  mention-  wiiiKmt  dctvai 
"  ed,  I  give,  bequeath,  and  devise,'*  &c.  (the  same  land  ««t«^r- 
and  mansion-house  befor'?  di^vised  to  John  Bk  Hammond) 
^<  to  the  said  John  Hammondf  his  heii*s  and  assigns  for- 
•<  ever ;  and  also  all  the  residue  of  estate  herein  before 
<<  or  after  devised  to  the  said  John  B.  Hammond^  and 
**  not  hereby  otherwise  disposed  of,  I  then,  and  in  such 
«<  case,  give  and  devise  the  same  to  the  said  John 
«  MConnellf  to  hold  to  him,  his  heirs  and  assigns  for- 
'<  ever,  from  and  immediately  after  the  death  of  the  said 
^f  John  B.  lAimmond  as  aforesaid ;  and  in  case  of  the 
<«  death  of  both  of  my  gran(ls*ms,  under  age  and  with- 
«<  out  issue  as  aforesaid,  then  t  give,  devise,  and  bc' 
•<  queath  all  that  paH  of  my  estate  which  I  have  herein 
<<  befoi*e  given  to  the  said  John  M^Connelk  to   Charles 
<«  Barnit%f  of,'*  &c.  "to  hold  to  him,  his  heirs  and  ae* 
«*  signs  forever*'-' 
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ftARiriTs  8     Tho  testatrix  then  proTides  for  the  paymeiit  of  her 

I.BS8BB    debts^  by  a  Bale»  if  nece ssanr,  of  some  of  her  lots  of 

V.        lBud»  on  or  near  church-hill^  in  Baltimore,  and  then 

CA8BY.    proceeds,  c^And   I    give   and    demise    all    tho   rest 

•  — ...^  t€  and  residue  of  the  said  lots  on  or  near  church-hill 

««  aforesaid,  -and  all   mj  estate  therein  (subject  ne- 

<<  verthelcss  to  the  derises  aforesaid)  to  my  said  grand- 

«  sons  John  M*Can$uU  and  John  B.  Haninuind,  their  heirs 

«<  and  assigns  forever,  to  be  equally  divided  between 

<<  them,  share  and  share  alike,  as  tenants  in  commoUf 

«<  and  not  as  joint  tenants.'^    After  some  intermediate 

bequests,  the  testatrix  derises  <<all  the  i^est,  residue, 

**  and  remainder  of  her  estate,  real  and  personal,  to  the 

«  said  John  M*Cknmett  and  John  B.  Hdmmondf  their  heirs 

««  and  assigns  forever,  to  be  equally  divided  between 

«  them,  share  and  share  alike.*' 

John  M^ConmtU  attained  his  full  age  of  91  years,  marw 
ried,  had  ii^sue,  and  afterwards  on  the  rdk  of  April, 
1802,  died  witiiout  leaving  any  surviving  issue.  And 
John  B.  Eanmand  died  on  the  12th  of  February,  1808, 
under  the  age  of  31  years,  and  wiUiout  issue. 

The  lessors  of  the  PlaintiflT  are  the  cfiildren  and  heirs 
at  law  of  Charles  BamUx,  who  was  the  only  brother  of 
Damd  BamiisCf  the  testator.  And  upon  the  defect  of  li- 
neal heii.'s,  the  said  lessors  clpim  as  next  heirs,  in  blood, 
of  Johfi  M*Cknmdlf  on  the  part  of  his  mother  Elviabeth 
Bamit%f  the  daughter  of  Danid  Bamitcc.  It  is  admit- 
ted that  the  inheritable  blood  is  extinct  on  the  part  of 
CharUs  JifComidl,  the  father  of  John  M^ConndL 

At  the  death  of  Johnfi.  Hammofid,  the  property  con- 
sisted of  four  descriptions }  which  it  may  he  proper  to 
enumerate. 

1.  The  land  specifically  devised  to  John  J^^Conndl, 
with  a  limitation  over  to  John  B.  Hdmmcnd* 

2.  The  land  specifically  devised  to  John  B.  Uammond* 
with  a  limitation  over  in  fee  to  his  father. 


8.  The  moiety  of  the  church- hill  iota,  and  tlic  resi 
duary  estate  devised  to  John  M^CmvadU  in  fee. 
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4.  The  moiety  of  the  church-hill  lot8«  and  the  rasidu* 
aiyeetfite  devised  to  John  B.  Hammond  in  fee,  witli  a  li- 
mitation over  to  John  M*ConntlL 


At  the  time  of  the  death  of  Catharine  Bai*nitz>  (as  . 
she  survived  lier  daug^hter)  her  two  grandsons,  M^Con- 
nell  and  Hammond,  w^re  her  heir^  at  law. 

Uabfeb,  fur  Elaintiffin  error. 

1.  As  to  the  devise  to  John  M^Coundi,  with  limitation 
over,  in  case  of  his  death  under  age,  and  witliout  issUe, 
to  J.  B.  Hamnumd.  This  was  a  fee  simple  in  M<Conncli, 
with  a  conditional  limitation,  and-  not  an  estate  tail.  1. 
Ftarne  on  ConUngent  RtmainderSf  9, 10,  DuNin  e4. 1796. 
id.  469.  PotoeU  ofi  Devices,  261.  7  T.  ft.  689.  Shsar^ 
v.Jtffren.  Pbnvd.Wf<'  »Co.±^.Carthew,i7B.  Dyer,U7^ 

Upon  J.  M^iConneirs  arrival  at  full  age  he  had  an  ab- 
solute, estate  in  fee,  becauno  tiie  condition  never  could 
happen  which  was  to  defeat  TCk  estate. 

As  he  took  by  purchase,  and  not  by  descent,  and  af 
at  the  time  of  his  death  he  left  neitlier  child,  nor  bro> 
ther  or  sister  of  the  whole  blood,  the  estate  descended, 
according  to  the  statute  of  descents  in  Maryland,  to  his 
brother  of  the  half  bhod,  John  H.  Hammond. 

J.  B.  Hammond  took  it  by  descent,  through  his  mo« 
ther,  and  therefore  the  estate  descended  to  him  «  on  the 
part  of  hismotlter,**  withita  the  meaning  of  the  statute. 

He  certainly  took  by  dkscentf  and  not  by  purcliase  ; 
and  the  commune  vincnbimf  which  connected  him  with 
his  brother,  must  be  traced  through  lils  mother. 

The  statute  was  intended  to  pi*event  escheats  pro  de- 
fectu  sanguiniSf  and  to  provide  for  all  cases. 

The  legislature  meant  to  comprehend  all  cases  in  three 
classes. 

1.  Where  the  estate  had  descended  to  the  Intestate,  dn 
the  part  of  the  fattier. 

S.  Where  it  had  descended,  on  the  pari  qfthe  moiher;  and 
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PABNiTzfii     3.  Where  it  had  rested  in  the  intestate  fty  jHtrchaae, 
LESSEE    and  not  derived  from  or  tliroogh  any  of  his  ancestors. 


CASEY. 


Tlie  Court  will  not  suppose  that  the  legislature  has 
omitted  to  provide  for  the  esse  inhere  tlie  estate  has  de- 
scended from  a  bi*othcr  to  a  brtither,  but  will  rather 
place  the  present  case  in  tiie  second  class. 

Tlielejg^islatui'edid  not  mean  to  limit  tlieSd  class  to  cases 
where  tiic  estate  had  descended  from  thcniother^  because  it 
provides^  that  if  there  be  no  child  or  descendant  of  the  in-<' 
testate,  the  estate  shall  go  to  tlie  mother :  And  it  wouhl  be 
absurd  to  say,  that  an  estate,  wbicli  had  descended^'oiu  the 
mother,  should  descend  again  to  the  another.  So  if  tite 
estate  had  descended  from  the  mother's  father  directly  lo 
thf  mothei-^s  son.  it  would  be^an  estate  which  bad  descend* 
cd  to  the  sfin  on  tlie  part  of  his  mother,  and  yet  it  had 
not  descended  either  from  or  through  his  motlier,  for 
tlie  estate  had  never  vested  in  her.  The  statute  must 
mean  every  case  where  the  blood  must  be  traced  through 
the  ino'ther ;  eveiy  case  whei*e  the  mother  is  a  link  of 
the  citatn  w  hich  connects  t|ic  intestate  wit|i  tlif  jiersoa 
fi*om  whom  the  estate  descended  to  him. 

This  estate,  therefore,  must  be  understood,  as  having 
descended  to  J..//.  Hammcndr  aii  the  part  oj  hia  moVifr; 
and  therefore,  i|iasmuch  as  at  his  death,  he  left  neither 
child  nor  descendant,  nbr  ipothcr,  nor  hiothir  or  sistei' 
of  the  blood  of  tho  mother,  nor  dcBCondant  of  such  bro- 
ther or  sister,  nor  grandrather  on  the  ])art  of  tlte  moihcr« 
nor  descendant  of  such  grandfather,  nor  father  of  such 
grandfathfT,  and  inasmuch  as  the  lessors  of  the  Plaintiff 
are  the  descendants  of  the  father  of  such  grandfather, 
the  eslate  must^  by  the  provisions  of  the  statute,  descend 
to  them. 

2d.  The  devise  XoJohn  M*ConneUf  in  fee,  of  the  moie- 
ty of  the  rhurch-hili  lots,  and  of  the  general  residuum, 
vested  in  him  a  fee  simple  estate  from  the  beginning-  He 
took  by  purchase  under  the  will.  It  descended  to  J.  B. 
Hammond  by  the  same  rule  of  descent  as  in  the  former 
case^  and  by  tlie  same  construction  of  the  statute  has  de- 
scended from  him  to  the  Plaintiffs. 

3d.  Tlie  tliird  case  under  this  will,  is  that  of  the  spe- 
cific devise  to  J,  B.  Hammond,  with  limitation  oit^r^  in 
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case  of  bis  death  under  age  and  witbdut  iasntf  to  J(An  barhitz« 
M^CoiwndU  I.BBSSB 

J.  B.  Hammond  died  under  age  and  without  issue,  so  casbt. 
that  the  fee  devised  to  him  was  defeated,  and  would  have  -—.-.-»• 
vested  immediately  in  JohnM*C(minMf  if  ho  had  been 
alive,  but  he  died  in  the  life  time  of  J.  B.  Hammond*  In 
whom  then  did  it  vest?  By  the  rules  of  the  common  laWf 
Jokn  M^Conndl  had  such  an  interest  in  the  devise,  as  was 
descendible  to  his  heirs.  Who  were  his  heirs  I  Not 
they  who  were  such  at  the  time  of  his  death,  but  they 
wlio  answered  the  description  of  his  heirs  at  the  time  of 
the  death  of  J.  B.  Hammond.  2  Fcame,  529.  id.  585. 
2  FFilson,  29.    Ooodright  v.  Searle. 

John  M^Conneli,  if  he  had  been  alive  at  the  time  of 
the  doath  f>f  J.  B.  Hammond^  would  have  taken  tliefee 
by  jnirchasef  and  t!ie  lessors  of  the  Plaintiff  were  the 
only  persons  who  could  at  tliat  time  entitle  themselves 
as  his  heirs,  there  being  no  heirs  of  the  paternal  line 
ttien  living. 

Mabtin  and  Pihknet,  Jttlamey  General,  contra. 

The  executory  devises  were  void,  because  the  contin- 
gency is  the  dying  <<  witliout  issue"  indefinitely,  and 
not  limiting  it  to  the  case  of  dying  without  leaving  is- 
sue alive  at  the  time  of  his  death.  1  Feame^  4il.  2 
Feame,  74*.  144-5,  154.  1  i9td.l48,  CoUerson  v.  RtghL 
4  Bac.  Ah.  251.   {OwUlim^i  Ed.)    2  Feame^   187,  S58« 

1  P.   fFms.  198,  J>nchols  v.  Hooper.    2  Feame,  245. 

2  Feame,  206. 159. 154. 160.     %H.BL  358. 

The  limitations  over  being  void,  each  took  an  abso- 
lute fee  simple  in  the  lands  devised  to  him. 

Upon  the  death  of  John  M^Conndl,  the  estate  descend- 
ed, according  to  tlie  provisions  of  the  statute,  to  J.  B« 
Hammond,  who  took,  not  by  way  of  descent  at  com- 
mon law,  but  by  force  of  the  statute.  The  preamble  of 
the  statute  shows  that  the  legislature  meant  to  abolish 
the  law  of  descents  altogether. 

The  expression  <«  oh  the  part  of  the  mother,**  means, 

from  or  through  the  mother.  Now  this  estate  never  came 

to  J.  B*  Qammond  from  or  through  his  motlier.  Under 
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BAKKiTZ'8  the  3d  branch  of  the  statqte,  every  estate  which  comes 

1JB88BB    to  an  intestate,  «  and  not  derived  from  or  ihnmf^  eUher 

V.        •*of  his  ancestorSt^*  is  supposed  to  have  come  by  pur^ 

CASEY.    clMsef  and  is  to  descend  accordingly.    This  estate  was 

not  derived  to  the  intestate,  J.  B.  Uainmondi  from  or 

tfaixiiigh  eitlier  of  his  ancestoi:8f  and  therefore  is  to  de- 
scend 08  if  it  came  to  biin  by  puirhase.  This  construe* 
tion  makes  the  statute  t>rovide  for  AU  cases,  whereas  the 
consti*uction  insisted  upon  by  the  Plaintiffsr  leaves  be 
cases  where  tlie  estate  has  descended  or  passed  by  force 
of  the  statute  from  bi'other  to  brother  of  the  whole 
blood,  or  from  son  to  fatlicr,  or  from  husband  to  wife,  or 
from  wife  to  husband,  wholly  unprovided  for;  for  these 
are  not  cases  of  purchase,  nor  of  descent  from  ancestors. 

If,  however^  the  case  of  Hammond  ht  casus  omisMUf 
then  the  estate  may  descend  at  common  law  through 
the  line  of  his  father. 

One  argument  of  the  PlaintilTs  counsel  was  built  up- 
on Mie  absurdity  of  supposing  that  the  statute  directed 
i|n' state  to  descend  to  the  mother.  Which  had  already 
descended ,/hrai  her.  But  the  statute  only  directs  it  to 
descend  to  the  mother,  by  way  of  illustration,  so  as  to 
lead  to  the  heir. 

But  if  the  limitations  over  were  good,  then  John 
M^ConntU  died  seized  of  an  hereditament,  a  descendible 
intei^est,  which  went  to  his  heir.  Who  was  his  heir  ? 
This  same  J.  B«  Hammond,  so  that  either  way  tlie  ab- 
solute estate  in  fee  vested  in  him  es  a  purchaser,  and 
descended  to  his  heirs.  Again,  the  Sd  section  of  the 
statute  declares,  *^  that  no  right  in  the  inheritance  shall 
^<  accrue  lo  or  vest  in  any  person,  unless  such  person  is 
<<  in  being,  and  capable  in  law  to  take  as  heir  at  the  time 
<<  of  the  intestate's  dcatli.''  Now  these  Plaintifft  were 
not  <<  capable  in  law  to  take  as  heirs''  to  John  M«Con- 
nell  <<  at  the  time  of  his  fleath."  So  that  they  are  pro- 
hibite-d  by  the-statute  from  taking  the  benefit  of  this  ex- 
ecutory devise,  even  if  tliey  could  do  so  by  the  common 
Jaw.  Under  the  statute  J.  MCotmett  ha^t  at  his  death* 
'  an  Inheritable  interest  in  the  land  devised  to  J.  B.  Ham^ 
mond,  with  limitation  oyer.  The  statute  makes- no  dif- 
fei*ence  between  vested  and  contingent  interests ;  thegr 
all  descend  alik<> 
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But  there.isafatfd  objection  to  the  PlaintiiTs  recovery  babvitz^ 
in  this  case.    The  leiisors  of  the  PlaintifT  are  tenants  xbssbb 
in  common  with  the  Defendants ;  and  one  tenant  in  com-        v. 
mon  cannot  maintain  ejectment  against  another,  witiiout    casct. 
proof  of  octttid  ouster*    Such  ouster  is  not  proved.  — — 

IlABPEBy  tn  reply. 

The  Defendants  have  confessed  lease,  entry  tind  ous- 
ter^  and  therefore*  an  actual  ouster  need  not  be  proved. 

The  whole  question  is  as  to  the  meaning  of  tlie 
words  <<  descend  on  tlie  part  of  the  mother." 

There  are  only  two  modes  of  acquiring  property,  vis* 
by  purchase  and  by  descent ;  by  the  act  of  the  partyt 
or  by  act  of  law* 

Descents  are  either  lineal  or  collateral.  Lineal  is 
fh)m  the  ancestor  in  the  direct  descending  line.  Coilh- 
teral,  is  where  you  iirst  ilscend  to  tlie  common  ancestor, 
and  then  descend  until  you  find  the  heir. 

The  construction  of  the  statute  adopted  by  the  De- 
fendants* allow9  only  one  kind  of  descent — ^lineaK  Tlie 
statute  uses  the  ^ord  <<  descent''  generallyf  compre- 
hending both  kinds.  It  says  from  or  through  either  of 
his  ancestors.  « From**  applies  to  lineal  descent ; 
^*  through**  to  coUateraL  If  the  statute  includes  Collate- 
ral descents,  there  Is  an  end  of  the  question.  If  a  man 
takes  an  estate  by  reason  of  his  mother,  he  takes  through 
his  mother*  If  a  man  takca  as  great  grandson  from 
I.  S.  the  estate  has  not  passed  through  the  father  or 
grandfather,  yet  he  takes  thnoti^h  them.  So  in  tracinig 
a  collateral  descent*  the  est&te  does  not  go  through  tfte 
intermediate  Unks*  yet  thd  heir  claims  through  them. 

As  to  the  executory  devises.  The  contingency  was 
not  too  ren^ote  nor  indefinite*  It  must  be  determined 
Within  SI  years.  If  the  contingency  had  been  simplj 
iping^MihoiUissuef  there  would  be  weight  in  the  objec- 
tion I  but  it  is  dying  under  age,  and  without  issue ;  so 
that  if  he  came  of  age*  or  had  issue*  the  estate  became 
absolute  Here  are  not  two  conditions,  but  two  facts 
making  one  condition. 
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BABHITZ4     The  Plaintiffs  do  not  take  at  heirs,  but  as  purchtser^ 
iiBssEE    under  the  ^ill  by  the  description  of  their  persoira ;  if 
V.        they  answer  the  description  of  heirs  at  the  time  the  con- 
GA8ET*    tingency  happens  on  which  the  executory  devise  tal^es 
effecty   they   must  take.     A    possibility    is    not    de- 
scendible.   They  take  as -purchasers.    This  is  an  an- 
swer also  to  the  objection  raiseSd  upon  the  5d  section  of 
the  statute/    They  do  not  claim  as  heirs,  and  therefore 
are  not  >¥ithin  the  statute.    The  statute  refers  to  their 
natural  capacity  to  take.    It  alludes  to  the  dis<ibility  of 
alienage,  attaint,  &c.  and  was  intended  to  exclude  post- 
humous children  incases  of  collateral  descent. 

March  ±±th^  1813.  FresefU....MjinsHXLLi  Ch.  /. 
WAsmHGTOK,  DvYAjji  aiid  Stort,  J. 

The  Court  having  taken  time  since  last  term  to  ad- 
vise, 

Stort,  J.  Rafter  stating  the  facts  of  the  case,)  deli- 
vered the  opinion  of  the  Court  as  follows  : 

It  is  true,  that  the  general  rule  is,  that  an  heir  shall 
not  tfiike  by  devise,  when  he  may  take  the  same  estate  in 
the  land  by  descenL  1  BolL  Mr.  626.  L  30.  Bob.  SO. 
±8alk.2^i.    IBLRep.^. 

But  it  is  not  denied  that  all  the  estates  which  each  of 
the  grandsons  derived  under  the  will,  were  estates  by 
purchase.  Admitting  the  executory  devises  over  to  be 
good,  there  could  be  no  doubt  as  to  any  part  of  the 
estates }  for  the  estates  are  of  a  quality  different  from 
what  Jie  parties  would  have  taken  in  the  course  of  de- 
scent. 


It  has  been  argued  by  the  Plaintiff*s  counsel,  upon 
the  foregoing  facts,  that  as  to  the  whole  estate  imitie- 
diately  deviseid  to  John  MConndl,  the  lessors  of  the 
Plaintiff  are  entitled  to  recover,  in  the  evonte  which 
have  happened,  as  his  heirs  ex  parte  matema  ;  and  that 
as  to  tlie  estate  devised  to  him  upon  the  contingency  of 
the  death  of  John  B.  Hammond  under  age  and  without 
issue,  tlie  lessors  of  the  Plaintiff  are  entitled  to  recover 
as  the  heirs  at  law  of  John  M«Connell,  at  the  rime  when 
the  contingency  happened^  although  not  heirs  at  the 
time  of  his  death. 


FEBRUARt  TERM  1815* 


46S 


The  decision  of  tlicsc  points  depends  upon  the  true  babhitz'c 
coftstruciiun  oi'  the  statute  of  descents  of  Maryland^   i^jbssek 
aiiii  the  apj  lication  thereto  of  the  piinciples^of  the  com-        r« 
man  law.  casbt*- 


This  statute  of  descents,  (1786,  ch.  45,)  after  reciting 
that  tue  1.  w  of  descents  which  originated  with  the  feu- 
dal s^siem  and  miHiary  tenures,  is  contrary  to  justice^ 
and  ought  to  be  aboli^Jicdy  enacts,  «<  Thfit  if  any  per* 
son  sirizeii  of  an  esuit*,''  &c.  <*  shall  die  intestate  thereof^ 
s.ucb  lands,"  &c.  <*  shall  descend  to  the  kindred,  male  and 
female,  of  such  |»crson,  in  the  following  order,  to  wit : 
Fii*8j,  to  tlic  child  or  children,  and  thtir  descendants, 
if  any,  equally,  and  if  no  child  or  dt^scendant,  aild  tht 
estate  descentUd  to  tlu  intestate  on  the  part  of  the  father, 
then  to  the  faiher,  and  if  no  fatlur  living,  then  to  the 
broih-TS  and  sisters  of  the  intestate  of  the  blood  of  the 
father,  and  their  descendants  equally,  and  if  no  bi^tlter 
or  sister  as  aforesai<l,  or  descendant  from  such  brother 
or  sister,  Uien  to  the  grandfather  on  the  part  of  the  fa- 
ther, and  if  no  such  grandfather  living,  tlien  to  the 
descendants  of  such  grandfather  and  their  desccndantsy 
.•M  equal  degree  equally,  and  if  no  descendant  of  such 
grandfather,  tht^n  to  the  fiither  of  such  grandfather, 
and  if  none  such  lining,  th«'n  to  the  descendants  of  tlie 
fathe|r  of  such  grandfather  in  equal  d«*gree^  and  so  on, 
passing  to  the  next  lineal  male  paternsvl  anceiitor,  and  if 
none  such,  to  his  desiondants  in  equal  degree,  without 
end  :  And  if  no  paternal  ancestor,  or  descendant  from 
such  ancestor,  then  to  the  motlier  of  tr.e  intcst  ite,  and  if 
no  mother  living,  to  her  descendants  in  equal  degree 
equally,  and  if  no  mother  living,  or  descendants  from 
such  mother,  th«*n  to  the  matcnaal  ancestors  and  their 
descendants  in  the  same  manner  as  is  above  directed  as. 
to  the  paternal  ancestors  and  tlioir  descendants,  f^ni 
if  the  estate  descended  to  the  intestate  on  the  part  oftht  mO" 
tliert  and  the  intestate  siinll  dit^  without  any  child  orde* 
scendant  as  af:»rv*said,  then  tiie  estate  shall  go  to  the 
mother,  and  if  no  mother  living,  tli^-n  to  the  brothers 
and  sisters  of  the  intestate  of  the  blood  of  the  mother, 
and  their  descendants  in  equal  degree  equally*  and  if  no 
such  brother  or  sister,  or  descendant  of  such  brother 
or  sister,  thcii  to  the  grandfather  on  the  part  of  the  mo- 
ther, and  if  no  such  grandfather  living,  then  to  his  de*. 
scendants  in  equal  degree  equally,  and  if  no  such  de- 
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BiMiTZ'sacendaht  of  such  •  graiulfathcr,    then  to  the  father  oV 
i.KfisBiL   such  grandfather,  and   if  none  such  liv]n,;f  thentohte 
V.        descendants  iii  equal  degree,  and  so  on,  passing  to  the 
cisBZi    next  mail  maternal  ancestor,  and  if  nonesuch  liviiig,  to 
!■■    ■    ^ —  his  descendants  in  equal  degree,  and  if  no  such  matcniai 
ancestor^  or  descendant  from  any  niaternal  Ancestor,  then 
to  tlie  father  of  the  intestate,  and  if  ne  father  living,  to 
his  descendants  in  equal  degree  equally,  and  if  no  father 
Jiving,  or  descendant  from  the  father,  then  to  tlic  pater- 
nal ancestors  and  their  descendants,  in  tlie  same  manner 
as  is  above  directed  as  to  th&  maternal  anccstora/' 

'nind  if  die  estate  w  or  sliall  he  vested  in  the  inlisfate  tin 
purchase,  and  iwt  derived  Jrom  or  through  either  of  his 
micesiorSf  and  there  be  no  child  or  descendant  of  such 
intestate,  then  tlie  estate  sihnll  descend  to  tlie  brothcri^ 
aiid  sisters,  of  such  intestate  of  the  whole  blood,  and 
their  descendants  in  equal  degree  equally,  and  if  no 
brother  or  sister  of  the  whole  blood,  or  desixndant  from 
8uch  brotlier  or  sister,  then  to  the  brothers  and  sisters  of 
the  half  blood  and  their  descendants,  in  equal  degree 
equally,  and  if  no  brother  or  lister  of  tlie  whole  or  half 
blood,  or  any  descendant  from  such  brother  or  sister,  thei 
to  the  father,  and  ifno  father  living,  then  to  the  mother,  and 
if  no  mother  living,  then  to  the  grandfather  ori  the  part  of 
the  father,  and  ifno  such  grandfatlier  living,  then  to  the 
descendants  of  such  grandfather,  in  equal  degree  equal- 
ly,  and  if  no  such  grandfather,  or  any  descendant  from 
him,  then  to  the  grandfather  on  the  part  of  the  motlier, 
and  if  no  such  grandfather,  then  t<»  his  descendants  in 
equal  decree  equally,  and  so  on  without  end,  alternating 
the  next  male  paternal  ancestor  and  his  descendants, 
;ind  tlie  next  male  maternal  ancestor  and  his  descen- 
dants ;  and  giving  pi-eference  to  the  paternal  ancestor 
and  his  descendants  ;  and  if  there  be  no  descendants  or 
liindred  of  the  intestate  as  aforeisaid  to  take  the  estate, 
then  the  same  shall  go  to  the  husband  or  wife,  as  the 
case  may  be ;  and  if  the  husband  or  wife  !)0  dead,  their 
to  his  or  bc^'  kindred  in  the  like  course  as  if  such  husband 
or  wife  had  survived  theintcstate,  and  then  had  died  en- 
titled to  the  estate  by  purchase  ;  and  if  the  intestate  ha«5 
had  more  husbands  or  wives  than  one,  and  all  shall  die 
before  such  intestate,  then  tlic  estate  sliall  be  equally  di- 
vided among  the  kindred  of  the  several  husband!  er 
mvcB  in  cqiial  degree  equally." 
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Three  classes  of  cases  arc  here  in  tennis  provided  babkitzvii 
tor.  LKsssp 

1.  'f  Estates  dcsccniled  to  the  intestate  on  the  part  of    casey. 
« the  father.*'  . 

2.  f^  Estates  descended  to  the  intestate  oh  the  part  of 
« the  mother/* 

3.  <*  Estates  vested  in  the  intestate  by  porchase  anct 
*»  not  derived  from  or  through  either  of  bis  ancestors.'* 

The  descent  of  an  estate  of  piirchasp,  from  brother  to 
brother,  and  from  a  son  to  a  pai'cnt,  wliere  the  brother 
or  the  parent  is  tiie  propositiiSf  is  not  diwctly  %vithin 
the  language  of  the  slatiitc.  For,  by  the  common  law, 
a  descent  from  brotlier  to  brother  is  held  to  be  an  im- 
mediate descent,  and  not  from  or  through  the  parents; 
and  the  express  provision  of  the  statute  of  ^iar\Jand 
as  to  estates  of  purchase,  necessarily  involves  the  same 
conclusion  ;  and  the  same  may  be  declared  of  a  descent 
from  a  child  to  a  parent  under  the  same  statute. 

It  has  been  argued  that  the  legislature  intended  to 
form  a  complete  scheme  of  dcsce.-.ts;  and  thattlie  Couri 
ought  not  to  construe  any  case  to  be  a  castis  omissii^f  U' 
iiy  any  reasonable  construction  the  woi-ds  can  be  ex- 
tended to  embrace  it.  Both. .parties  accede  to  this 
argument,  but  they  apply  it  in  a  very  different  manner. 
Tlie  Plaintiffs  contend  that  the  descent  from  brother  to 
brother  was  meant  to  be  included  in  the  firist  and  second 
classes  of  descents,  as  the  parents  were  the  commun 
link  of  connexion  from  and  through  whom  the  consan- 
guinity was  to  be  souj^ht;  that  th^rcfoi*o  the  descent,  in 
such  case,  is  ex-jmrte  paiemaf  or  matemaf  as  the  father 
ov  motlior  happens  to  be  the  cainmune  vinaUnm*  And 
the  Plaintiff's  rely  on  the  woixls  «•  and  not  dmved  from 
or  through  'eiilier  of  his  ancesto^^s^"  in  the  clause  em- 
bracing the  third  class,  as  distinctly  showing  that  the 
legislature  deemed  every  case  of  descents  to  be  complete- 
ly within  the  preceding  classes.  On  the  other  hand, 
the  Defendants  contend  that  whatever  might  be  the 
legislative  supjiosition,  it  is  in))M>sslblc  to  support  th^ 
position,  that  a  descent  from  brother  to  brotlier,  or  from 
child  to  parent,  is  a  descent  ex^parle  palema  or  materna. 
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BASKiTZ's  It  is  therefore,  eitlier  a  casus  omissui,  or  the  words 
ifissES    «  and  not  derived  from  or  throitgh  eitlier  of  bis  anc  es- 
T.        toiV»  are  to  be  consideiyd  not  as  qualify ing  and  buiit- 
CASET.    ing  the  priTodin^  words,  but  as  either  constituting  a 
I  fourth  class  of  cases,  entbracing  all  Kuch  as  are  not  in- 

cluded in  tlie  thiTC  preceding  classes;  or  as  explaining 
estates  by  purchase  to  include  all  cases  wliicb  are  not 
patei  nal  or  maternal  descents. 

There  are  ccitainly  intrinsic  difficulties  in  admitting 
either  of  these  constructions.  II  the  legislature  have 
proceeded  on  a  mistake,  it  would  be  dangerous  to  de- 
dare  that  a  Court  of  law  were  bound  to  enlarge  the 
natural  inyport  of  words  in  oi-der  to  supply  deficiemies 
occasioned  by  that  mistake.  It  would  be  still  more  dan- 
gerous to  admit  tbat  because  the  legislature  have  ex- 
pressed an  iiit«*ntion  to^  form  a  scheme  of  descents,  the 
Court  were  bound  to  bring  every  case  within  the  speci- 
fied classes.  In  the  present  case,  equal  violence  would 
be  done  to  the  ordinary  use  of  the  terms  employed  by 
adopting  the  construction  contended  ft>r  by  cither  party. 

It  is  not  a  descent  fum  or  throvgh  tlie  paternal  or 
maternal  line,  in  tlie  sense  of  the  common  law.  Nor  is 
it  a  purchase. 

The  wonls  *^  and  not  derived  from  or  through  either  of 
his  ancestor^*  are  niaiiifestLy  usrd  ^9  explanatory  of  tlie 
legal  import  of  purchase.  They  are  the  exact  words 
which  tlie  common  law  selects  to  distinguish  tlie  estate 
of  a  purchaser  from  the  estate  of  an  hf  ir. 

It  is  obvious  that  the  legislature  use  the  words  descent 
and  ptirchase  In  t*  eir  te<hnical  and  Ic gal  sriise.  They 
have  also  expres«»ly  provided  f«»r  tin*  case  of  a  descnt 
from  brother  to  brother,  passing  by  the  parents ;  and 
of  a  parent  from  a^^ch'W,  when  there  are  no  hrothei-p  or 
sisters  These  descents  must  therefore  he  elirect  and 
immediate;  and  the  ft>rmer  case  is  so  deemed  also  at 
the  common  Jaw.  It  is  therefore  in  our  judgment  ]M»r- 
fcrtly  cl'ar,  that  a  descent  froip  brother  to  brotl^'r  is 
not  >ikithin  the  statute,  and'of  course  is  a  casus  omissus, 
to  be  regulated  by  the  comnion  law. 

To  ap»»ly  this  to  the  present  case.  By  the  arrival  of 
John  M'Connell  at  the  age  of  %i  yeai-s,  all  the  estates 
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devised  to  liim  immediaidf  became  absolute  estates  in  barnitvi 
f«  e  simple.     Uii  i<is  death  thry  passed  to  his  half  bro-   xbsseb 
ther»  Joim  B.  Hammond;  and  upon  his  death  they  pass-        v» 
ed  to  the  heirs  at  law  of  tli«  latter.    The  lessors  of  the    caset. 
Plaintiff  have  tlierefore  made  no  sufficient  title  thereto.  > 

Let  us  now  consider  the  second  question:  whether 
the  lessors  of  the  Plaintiff  ha\e  any  title  to  the  estates 
wiiirh  wei*e  devised  over  to  John  M*Conne]l  upon  the 
contingency  of  John  B.  Hammond's  dying  under  age 
and  without  f 


It  has  been  argued  by  the  Defendant's  counsel  that 
this  executory  devise  is  void  because  the  contingency  is 
tv#o  remote. 

It  is  the  acknowledged  rule,  that  an  executory  devise 
i8  not  too  remote  if  the  contingency  may  iiappen  within 
a  life  or  lives  in  beings  or  2A.  years  and  a  few  months 
after. 

In  the  present  rase  the  contingency  must  have  hap* 

g^ned  within  ^Zi  years  at  ail  evf-nts.  For  if  John  B. 
ammond  attained  bis  full  age  the  estate  vested  abso- 
lutely. To  have  dt^fia^nl  the  estate  over,  it  was  suffi- 
cient either  that  he  attained  liis  fiill  age»  or  died  under 
age  leaving  issue.  I'he  authorities  arc  conclusive  on 
this  iioint.  1  mis.  140,  270.  2  ^iirr  873.  1  Saund. 
174.  5  Bos.  and  PvL  SS.  13  East  288.  2  8tr.  1175. 
There  is  no  validity  therefore  in  this  objection. 

In  the  next  place  it  will  be  necessary  to  consider 
what  is  the  nature  of  an  executory  devise  as  to  its 
transmissibility  to  heii*89  where  the  devisee  dies  before 
the  happening  of  the  conting(*ncy. 

And  it  seems  very  clear  that  at  common  law,  contin- 
gent  remainders  and  executory  devises  are  transmissi- 
ble to  the  heirs  of  the  party  to  whom  they  are  liniited, 
if  lie  chance  to  die  before  the  contingency  happens. 
Volkxfen  54;  1  lUf.  9ft.  dis.  Ttinp*  Talb.  117.  In 
such  case,  however*  it  does  nf>t  vest  abs*>lutely  in  the 
first  heir  so  as  upon  his  death  to  carry  it  fa  his  heir  at 
lawt  who  is  not  heir  at  law  of  the  fust  devisee,  but  it 
devolves  from  fieir  to  heir,  and  vests  ahsolutely  In  him 
only  who  can  make  himself  heir  to  the  Hrbt  devisee  at 
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.\isMTz*h  ilic  lin.c  witcii  tlie  contingency  liappcns^  and  Uir  cxe- 

LEssEfi     cuto]*}  CiC\  ISC  AiJls  iiito  possossion. 
r. 

c:ASBy.        Ihis  fnio  is  adopted  in  analogy  to  that  ruie  of  dc- 

— •-—  scent  wliicli  rcc|tiirc8  tliat  a  person  who  claims  a  iV« 
simple  by  descent  from  one  who  was  first  purcliaser  ol 
tlie  I'c version  or  remainder  expectant  on  a  freehold 
estate,  must  niakc  himseU'  heir  of  such  purchaser  at  the. 
time  when  tliat  reversion  or  remainder  falls  into  pos- 
session. Co,  Lit  11.  Cb.J  14,  fa. J  S  Utp.  42.  Nor 
does  it  vary  the  legul  result  that  the  person  to  whom 
the  preceding  estate  is  devised.  Iiap])ens  to  be  the  heir 
of  the  executory  devisee,  for  though  on  the  death  of  tlic 
latter  the  executory  devise  devolves  uiwn  him,  yet  it  is 
not  merged  in  the  preceding  estate,  but  expt»cts  tlie 
regular  happening  of  the  c(jntingency  and  then  vests 
absolutely  in  the  then  heir  of.  the  executory  devisee. 
The  casQ  o(  Go^HMght  x\  Searle^  2  Wils.  29,  is  decisive 
on  this  point  and  indeed  runs  on  all  fours  with  the 
present* 

But  it  is  contended  that  the  statiitc  of  descents  of 
Maryland  lias  changed  the  rule  of  the  common  law  in 
this  respect :  and  has  made  the  death  of  the  intestate 
iho  point  of  time  from  which  the  descent  and  heirship 
arc  in  every  case  to  be  traced.  TJie  third  section,  which 
is  relied  on  for  this  purpose,  enacts  as  follows:  «  That 
♦<  no  right  in  thg  inheritance  sJiall  accrue  to  or  vest  in 
•*  any  jierson,  othir  thaii  to  children  of  the  intestate 
«  and  tlirir  descendants,  uidess  sncli  poison  is  in  being, 
<*  and  capable  in  law  to  take  as  heir  at  tlie  time  oi  the 
»•  intestate's  death  ;  but  any  cinid  or  descendant  of  the 
••  intestate,  born  after  the  death  of  the  intestate,  shall 
4«  have  the  same  right  of  inheritance  as  if  born  before 
••  the  death  of  the  intestate.'' 

In  onr  judgment,  tin;  conchisiun  drawn  fii)ni  this 
clause  is  not  correct.  'Lhe  object  of  the  section  is  to 
limit  the  natural  capurihf  to  take,  as  heirs,  to  persons 
in  being  at  the  time  of  the  death  of  the  intestate,  where 
the  estate  is  then  capable  of  vesting  in  possession;  and 
iirjt  to  make  poisons  heirs,  wiio,  if  in  being  at  the  time, 
>\ould  not,  by  the  common  law,  answer  the  description 
i»f  absolute  heirs,  or  to  give  a  vested  absolute  ihtei-est, 
where  the  common  law  had  given  only  a  possible  con- 
tingent interest.    The  legislatui'e  had  in  view  cases  of 
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()ost1iuinous  chilflreny  and  cases  where  a  f)<»ceut  to  an  baanitz'S 
hbir  had  been  defeated  by  the  subsequent  bii*th  of  a   xessee 
nearer  heir.  .  The  argument  of  the  Defend  ants,  6n  this        t. 
\mnt,  ought  not»  therefore^  to  prevail.     No  question    casey. 

has  boon  made  as  to  the  land  specifiedly  devised  (to  John r— =- 

J).  Hammond  in  fee  ^nth  a  limitation  over  to  his  father 
in  fee.  As  tliat  limitation  over  was  a  good  executory 
devise,  and,  in  the  events  which  happened,  took  effect, 
it  is  very  clear  that  the  lessors  of  the  Plaintiff  cannot 
claim  title  thereto.   This  is  indeed  conceded  on  all  sides. 

The  residt  of  this  opinion  accordingly  is,  tliat  the 
lessors  of  the  Plaintiff  are  entitled,  as  heii*s  of  John 
M'Connell,  at  the  happening  of  the  cdntingency,  on  tlie 
deatli  of  John  B.  Hammond,  under  age^  and  without 
issue,  to  one  moiety  of  the  Cliurch-hill  lands,  and  tba 
residuary  estates  as  tenants  in  common  with  the  heirs 
of  John  B.  Hammond;  but  they  are  not  entitled  to  any 
portion  of  the  lands  of  which  John  M'Connell  had  an 
absolute  vested  fee  at  the  time  of  his  decease. 

As,  however,  a  tenant  in  common  cannot  in  general 
maintain  an  action  of  ejectment  against  his  co-tenant^ 
ami  there  arc  no  facts  found  in  tliis  case  to  prove  an 
actual  ouster  and  to  take  it  out  of  the  general  rtiio,  tlic 
consequence  is  that  the  judgment,  in  tiie  opinion  of  a 
majority  of  the  Court,  must  be  affirmed  with  costs. 


BLACKWEJJ.  r.  PATTON  4-  ERWINs  tRSdBE. 


^farch      r>i(i 


Mscnt  WASUJSQTOSa  J.  and  Toon,  J. 

ERROR  to  the  Circuit  Court  for  the  distrirt  of  Ten- 
nessee, ill  an  action  of  ejectment  brought  by  tiie  lessee 
of  Patt.on  and  Erwin,  against  Blac:kwell,  for  5,00C  acres 
of  land,  in  Bedford  county,  in  tlie  state  of  Tennessee. 

At  the  trial  the  Defendant  took  three  bflls  of  exceptions. 

The  ^first  stated,  that  the  Plaintiff  produced  in  evi- 
dence, at  the  trial,  a  deed  of  bargain  and  sale 
from  I.  n    and  Tlii)n»f«s  Blount,  to  v  horn  it  was  a)- 


Tiy  the  laws  of 
N.  Carolina 
and  TcniieMee 
A  deed  for  land 
in  TennesMif, 
^executed  id 
N.  Carolina^ 
by  mntors 
reaiding  there 
in  the  yfur 
1794»  provrif 
in  1797  by  oq< 
of  thf    snb- 
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BLACK-    Icged  the  land  had  been  granted  by  the  state  of  North 

WELL     Carolina,  while  it  was  a  part  nf  that  state.    I'bi*  deed 

V.        from  L  G.  and  T*  Bloiint«  was  executed  on  the  9th  .of 

rxTTON  &  Ortober*  1794,  to  David  Ailison.    On  the  29th  of  Sep- 

brwin's    tomber,  1797,  it  M^as  pi*oved  by  one  of  the, subscribing 

LESSEE,   witni'ssos  before  John   Heywood,  a  judge  of  the  Su- 

-*— :-  premc  Court  of  law  and  equity,  for  the  state  of  NorQi 

tenhios  wit-    Carolina,  and  rrgistered  in  Stoke's  county. 

ft  jndge  in  N. 

Carolina,  and  On  the  9th  of  December,  1807,  the  hand  writing  of 
iscS^the  ^^^  subscribing  witnessi*s,  who  were  dead,  and  of  the 
prm«roounty  gtantora.  wiui*provt*d  before  Samuel  Powell,  one  of  the 
In  Tenneaee,  judgvs  6f  thc  Supfeme  Court  of  liw  and  equity  of  the 
Uia^'i'^^n  ^^^^  ^f  Tennoss  e,  who  onlerecl  it  to  be  registered.  At 
in  evidettce  in  November  term,  1808,  in  the  Supn^roc  Court  of  Trn- 
lir^'wtlMnt  ^^^^^f  ^^^  Mero  district,  (in  which  the  land  lies,)  the 
the  jate'nf  the  hand  writing  of  the  granlni-s,  and  of  the  subscribing 
demise  in  the  witnesses>  was  again  proved,  and  on  the  28tli  oi  De- 
nl?y*"^ni. comber,  1808,  the  devd  was  ncordod  in  thc  prop'T 
ctj  during  the  county.  On  the  trial,  (whi  h  was  in  June  tc'rm,  1810) 
i*?.**l  •!"  j|°  the  Plaintiff  otifei  ed  parol  evidence  to  prove  th'^  hand 

eontorm    to  ...  _    ,  •      *  ..  .  *.  «      •     .      •      a« 

ihi!  title.  MTitmg  of  the  suhs:  ribmg  witness**!*  and  thnr  death 
The  fii-rt  grant  before  the  month  ol'  Deceinber,  1807,  and  also  to  prove 
(J'x.  UarJSiia  the  hand  writing  of  thc  grantors. 

Ufion  an  untn', 

iLugh  usuJci  To  the  admission  of  tliis  evidence  thc  Defi^ndant  be- 
»pf)i.  a  dupU- low  objected,  but  thc  Court  dvci'-ruled  the  objection^ 
c«tc  Mnni»nt,  ^„j  admitted  thc  deed  in  evidence. 

the  originMl  be- 
ing in   the 

hands  of  die  The  2d  bill  of  exceptions  stated  that  thc  Plaintiff  also  of- 
^Jix^r^ai?*'  fercd  in  evidence,  a  deed  t  >  his  h  ssors«  bearing  date  after 
though asui>-  thc dcmlselaldin the dcTlaration,t»thea?lmtssionof whic h 
i^^iTu^,fThc  ^^^^^  ^^^  Dofendant  objected,  but  the  Court  admitted  it  to 
onginai  war-  bc  read  in  cvidcncc,  saying  the  date  of  the  ilcmise  wss  iisi- 
rnni  for  'Jthci- ,jjj^tcrial,  or  the  IHaintifl'  might  am>*nd  his  declaration, 

which  he  did,  before  thc  jury  retired  from  thc  bar,  by 

altci'in'g  the  date  of  the  demise. 

Thc  3d  hill  of  exceptions  stated,  that  the  D(  fendant 
offci  ed  evidence  to  prove,  tliat  the  original  .^rant  or  par 
tent  from  the  state  of  Noith  Carolina  t«>  1.  G.  and  Tho- 
mas Blount,  was  issued  upon  a  duplicate  ^\al1*ant, 
while  the  original  warrant  w  as  in  the  hands  of  the  sur- 
veyor general ;  and  thrit  1.  G.  und  Th>»mas  Blount  af- 
terwards obtained  another  grant  or  patent  iixna  thc  state 


:.fn«!s. 
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of  North  Cai'Qlina  for  other  laiids  upon  the  ortp^inal  war-  .black- 
ranl.  To  tlie  aiiniiasioii  of  this  evidence^  the  PiamtiS*  WEXi. 
objected,  and  the  Court  ejected  it;  r. 

JPATTOir  & 

MlRTi^,  for  Vie  Flaintiff  in  error. 

1.  1  he  deed  from  ,1.  G.  and  T,  Blount  to  Allison,  was 
liot  pi-ovtd  and  registered  according  to  the  laws  of 
Moi^th  Carolina,  or  of  Tennessee,  so  as  to  be  valid- 

The  law  of  Nortli  Carolitia,  1715,  ch.  SO.  §  5.  p.l8i 
requires  every  deed  to  he  acknowledged,  or  pTOveJ,  in 
open  Court,  or  befoi-e  the  chief  justice,  and  i-egtstere^l, 
within  12  montlis  after  its  date,  in  the  county  when? 
the  land  lies.  TJiis  dee<l  heard  date  the  9th  of  October^ 
17»4,  Was  iiever  acknowledged  nor  proj)erly  proved^ 
and  was  not*  registei-ed  till  the  28lh  of  December, 
1808. 

By  the  law  of  Eiiglaiid,  a  deed  of  bargain  and  Dale 
is  inoperatlvr^  until  enrolled;  in  the  sami^  manner,  as  a 
deed  of  feoffment  does  not  ojKJrate  until  livery  of  sei- 
»en.  A  deed  by  a  joint-fenant — a  deed  for  the  rever- 
sion and  payment  "f  rent  to  the  bargainor  are  good  be- 
fore cni-olment.  The  bargainee  is  not  seicced  before  en- 
rolmcnr,  and  if  he  die  before  enrolment,  his  wife  is  not 
entitled  to  dower,  a'though  when  enrolled  it  relates 
back  to  its  date,  l  iiac.  Mr.  473.  2  Bl.  Cam.  311.  S 
Wood's  Conveyancer,  32  to  34. 

2.  The  Court  ought  n.»t  to  have  permitted  tlie  deed 
to  the  lessors  of  thr  Plaintiff,  dated  after  the  demise,  to 
be  given  in  evidence  on  that  declaration,  nor  to  have 
nuffpred  tlie  Plaintiff  to  amend  his  declaration  after  the 
jury  was  sworn.  2  Sir.  1086,  Beddlngton  v.  Parklinrst 
ttunnington,  87.    lini.JK^P.  105,  Basset  v.  Basset. 

Courts  have  gone  no  further  in  permitting  amond- 
meiiLs  in  ejectment,  at  the  trial,  than  to  enlarge  the  term 
which  had  expinMl,  or  to  cori-ect  grammatical  errors. 
A.though  the  declaration  is  a  fiction  In  form,  yet  what 
is  of  substanc  e  must  be  truly  set  forth. 

3.  Tlie  act  of  N<irth  Carolina,  (1783,  ch.  2,  p.  322, 
5  9, 10  and  11)  which  prohibits  the  ii^suing  of  a  grant 

VOL.  VII.  CI 
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BL.vcR-    upon  a  duplicate  warrant,  was  in  force  when  this  war- 
W£LL      rant  was  issued.  It  was  a  fraud  upon  the  state,  'for  only 
V.        one  warrant  was  paid  for,  and  yet  )t  was  made  to  ope- 
PATTOX  &  rate  as  two. 
erwin's 
LESSEE.       Camfbe£L|  cofidra. 

1st.  There  wore  other  laws  of  North  Carolina,  and 
of  Tennessee,  extending  from  time  to  time  the  term  for 
registering  deeds,  so  that  any  deed,  even  of  50  years 
staniling,  may  now  be  registered. 

The  probate  of  the  deed,  before  Judge  Haywood,  on 
the  29th  of  September,  1797,  brings  the  deed  within 
the  act  of  IVnnessec,  1809,  Nov.  23,  cli.  100,  §  4,  p. 
129,  by  which  it  is  enacted,  **  That  all  deeds,  or  mesne 
**  conveyances,  for  land  within  tiiis  state,  which  shall 
«  have  been  made  and  executed  out  of  the  limits  of  this 
^*  state,  and  sliall  have  been  proven  by  one  or  more  of 
*i  the  subscribing  witnesses  thereto,  or  acknowledged 
«  by  the  grantor  or  gi*antors,  before  any  judge  of  any 
**  Court  in  another  state,  or  before  the  mayor  of  any 
«<  city  or  corporation  in  another  state,  and  shall  have 
<«  been  rogislci'ed  in  this  state  in  the  county  where  the 
•<  land  or  any  parttlierrof  lies,  within  t]ie  time  required 
*<  by  law  for  registering  the  same,  such  probate  and  re- 
**  gistration  shall  be  gfiod  and  sufficient  to  entitle  the 
••  same  to  be  i*cad  in  evidence  in  any  Court  within  this 
«<  state." 

But  the  ]n'ohatc  and  the  admission  to  registration  is 
ronclusive  on  this  point. 

jLu»iiowthatthe  term  for  registering  deeds  had  been 
kept  open  until  the  iircsent  time,  he  cited  the  following 
laws :  IredtlTs  revuai  of  the  laws  of  JSlniJi  Carolina,  p* 
83,  1741,  c.  1,  $  2,  S—p.  173,  1756,  C.  6,  $  2,  S—p. 
196,  1760,  C.  6,  §  2— p.  213,  1764--}?.  224,  1766— p. 
246,  1770— p.  269,  1773— yn  289, 1777— p.  424, 1782— 
p.  487,  178*— j;.  590,  1786— p.  640 — ^1  Sess.  a.  a.  p. 
6669  668.  Laws  of  Tennessee,  1794,  c.  22,  $  3.  u/« 
1790,  1797,  1801,  c.  20.  §1—1803,  C.  57— 1805,  C.  16, 
51_1807,  C.  85,  §1,  2—1809,  C.  100,  $4. 

2d,-MAP5nALi.,  <•//. ./,    i'ass  over  the  2d  point. 
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C AMPiiE  LL*   Sd«  Tills  was  the  iirst  grant  which  issued   black 
upon  tliis  entry.    It  was  good  whcp  it  issued,  and  cannot     well 
be  invalidated  by  a  subsequcut  grant  on  tiic  same  war-        v. 
rant.  Both  cannot  be  void.  If  either,  it  must  be  the  last,  pattox  & 

ekwin's 
.  March  liA....MA]L8aALL9  Ch.  J.  delivered  the  opinion   lessee. 
of  the  Court  as  follows  :  

The  writ  of  eri'or  in  this  case  is  brought  to  reverse  a 
judgment  obtained  by  the  Defendants  in  errf^r  a<;uin8ttlie 
FlaintiflTs  iu  an  ejectment  bi'ought  in  the  Cirriiit  Court 
of  We^t  Tennessee.  At  the  trial,  tiie  PlaintifTs  in  that 
Coiirt  offered  in  evidence  in  order  to  make  out  tlieir 
title,  a  deed  beaiing  date  the  9th  of  October,  179't,  from 
J.  G.  Blount  and  Ttiomas  Blount,  of  North-  Carol inai 
to  David  Allison^  of  Philadelphia,  'which  deed  wsis  re- 
corded in  the  county  in  which  the  lands  lie  on  the  t^Sth 
day  of  December,  1808.  The  Defi^ndants  objicted  to 
the  admission  of  this  deed,  and  excepted  to  the  opinion 
of  the  Court  over- ruling  tlie  objection. 

The  original  law  requiring  the  enregistering  of  dceds^ 
passed  in  North  Carolina,  (then  rom;ii*€heudingMiuit  is 
now  the  state  of  Tennessee,)  in  tlie  year  1715.  This 
act  requires  that  the  deed  shall  be  acknowledged  by  the 
vendor,  or  proved  by  one  or  more  evidences  upon  oath, 
either  before  the  chief  justice  for  the  time  being,  or  in 
the  Court  of  the  precinct  where  tlie  land  lies,  and  regis- 
tered by  the  public  iTgister  of  the  precinct  where  the 
land  lies  within  twelve  months  after  the  date  thereof. 
It  was  afterwards  enacted,  tliat  the  deed  miglit  be  i*egis- 
tered  by  the  clerk  of  the  county  in  which  the  land  lies, 
and  the  time  for  tiie  registration  of-  deeds  was  prolong- 
ed until  Tennessee  was  erected  into  an  indepenrknt  state, 
after  which  the  time  for  enregistering  of  deet!s  conti- 
nued to  be  pifdonged  bj  the  legislature  of  that  state. 

In  the  year  1707,  the  legislatui^e  of  Tennessee  enact- 
ed a  law,  declaring  that  deeds  made  without  the  limits 
of  the  state,  should  be  admitted  to  registration  on  proof 
that  tlie  same  was  acknowledged  by  the  grantor,  or 
proved  by  one  or  more  of  the  subs<*ribing  witnesses  in 
open  Court,  in  some  one  of  the  Courts  of  the  United 
States,  and  on  no  other  proof  whatever,  crcept  where 
the  party  holding  such  deed  shall  have  the  same  proved 
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9I.ACK-    or  acknowledged  within  the  limits  nf  the  state  of  Ten* 
WRLL     nessee,  a.e^reeaWe  to  the  mofle  heretofore  in  force'and 
V         use  in  that  state. 

]^ATT0W  & 

kuwin's       It  is  rontcr.ded  by  the  counsel  for  the  Defendants  in 
LES8RB.   epi-or,  that  tfie  deed  Ueing  rpoonled  m  the  proper  coun- 

ij^  the  ji.d,^nient  of  a  competent  Court  has  been  given 

on  the  sutficienry  of  the  testimony  on  which  it  was  re- 
giflteiTd,  and  that  juftgmi-nt  isliot  examinable  in  any 
oth«-r  tribunal.  But  this  Court  is  not  of  that  opinion. 
Tiie  prt.of  on  whi'  h  a  deed  shall  be  registered  is  pre- 
flcnbed  by  law«  and  it  is  enacted  that  the  deed  shall  not 
be  griod  and  uv;iilahie  in  law,  unless  it  be  so  proveci  and 
recorded. '  Thr  <  vidence  therefore  is  sprea*.!  upon  the 
record,  and  is  silvvays  attaitiaUIe.  The  order  that  a 
deed  sliould  be  adiiitted  to  record  is  an  exparU  order, 
and  'ujght  often  be  it;biained  im]»roperly  if  the  order 
was  conclusive.  It  is  believed  to  be  the  practice  of  all 
(Sourto,  where  the  law  directs  conveyan'^es  to  bea^- 
cord^'dt  and  prescribes  the  tesMmony  on  which  they  shall 
i>e  recorded  in  terms  similar  to  those  employed  in  the 
act  of  NoHh  Carolina,  to  hold  themselves  at  liberty  to 
examine  the  proof  oq  which  the  registration  has  beeii 
fiiade. 

This  deed  in  the  present  case  was  proved  before  judge 
JIaywooil,  in  North  Carolina,  by  one  of  the  subscrib- 
ing witness^  thereto,  on  the  29th  of  Septemb'^r,  1797, 
and  registered  in  Stokc's  county,  in  North  Carolina. 

On  the  9th  day  of  December,  1807,  the  hand- writing 
of  the  S!ihscri»»ing  wifnesses,  who  were  dead,  and  of 
the  granlor's,  M'as  pii)ved  before  Samuel  Powell,  one  of 
th**  judg'-s  of  the  Supreme  Court  of  law  and  equity,  in 
the  stat?  of  Tonn  ss'^e,  who  thereupim  ordered  the  deed 
to  t>e  regtst^'i-ed ;  and  afterwards  in  November  term, 
1808,  the  Slime  proof  was  received  in  ojien  Court  in  the 
count>  where  the  lands  lie,  and  was  onfered  to  be  re- 
gistered by  t!»Jit  Court,  which  order  \vas  executed. 

This  Court  ia  of  opinion.  Miat  the  deed  was  not  suffi- 
cient! v  preved  accoi*ding  to  «hp  then  existing  law.  The 
!3^rohatjr  befofejudgeHa>wood  was  nets  fficient  to  prove 
t  as  a  deed  Ynade  out  vf  the  s  ate,  because  tlie  act  of 
1707  required  that  such  probate  should  be  made  in  opeQ 


FEBRUARY  TERM  1813.  477 

Court  The  proof  made  before  judge  Powell,  and  in  black* 
open  Court*  is  in&ufflcienty  because  it  vras  not  made  by  wbll 
a  subscribing  witness.  v. 

PATTOW  It 

On  the  23d  of  November,  1809,  the  legislature  of  BnwiH*s 
Trnnessee  passed  an  act,  declaring  that  all  deecis  for  i^essbb. 
land  wittiin  tlir  state,  made  out  of  the  state  by  grantors  ■ 

residing  without  the  state,  and  *<  which  shall  have*  been 
proven  by  one  or  mpre  of  the  subscribing  witifcssf s 
thereto,  or  acknowledged  by  the  grantor  or  -grantors 
before  any  judge  of  any  Court  in  another  state,  or  be* 
fore  tlio  mayor,  &c*  and  shall  have  been  registered  ip 
this  state  in  the. county  wheiT  the  land,  or  any  part 
thereof  lies,  within  the  time  i-cqnired  Uy  law  for  r<»gis- 
teringthe  same,  surh  probate  and  registratioi^  shall  be 
good'an4  suflicient  to  entitle  tlic  same  to  be  read  in  evi- 
dence in  any  Court  within  this  state." 

This  act  appears  to  the  Court  to  cover  Uic  precifiie 
case.  This  was  a  de^d  for  land  lying  within  the  state 
of  Tenneseee,  made  out  of  the  state  by  grantors  reside 
ing  without  the  state,  which  had  been  proven  by  one  of 
the  subscribing  witnesses  thereto  before  a  judge  of  a 
Court  of  another  state,  and  had  been  registered  in  the 
county  where  the  land  lay  within  the  time  required  by 
lawfor  iT^istcring  tlie  same^ 

This  act  gave  complete  validity  to  the  registration 
made  in  December,  1808,  and  entitled  the  deed  to  be  read 
in  evidence.  It  looked  back,  in  onler  to  affii^m  and  le-  ^ 
galize  certain  registrations  made  on  probates  which  di4 
not  satisfy  the  laws  existing  at  the  timCf  but  whichth^ 
legislature  deemed  sufQcient  fortho  future. 

In  tracing  his  title,  the  Plaintiff*  in  the  Circuit  Court 
gaye  in  evidence  a  dee4  to  himself  which  bore  date  pos- 
terior in  point  of  time  to  the  demise  laid  in  the  declara* 
tion  of  ejectipent  The  Defendant,  on  this  account, 
objected  to  the  deeds  going  in  evidence  to  the  jury,  but 
tlie  Court'over-^led  the  objection,  and  declared  the  date 
of  the  lease  to  be  immaterial,  and  that  it  s})ould  be  oy^r- 
looked,  or  the  plaintiff  have  leave  to  amend.  The  de- 
claration was  amended  by  striking  out  the  <|ate  of  the 
lease  mentioned  in  the  declaration,  and  ins'^rting  a  date 
posterior  to  the  conveyance  made  to  the  PlaintifH 
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ULACK-        In  an  ejectment  the  lease  is  entirely  a  fiction  invented 

ivELi.     for  the  pui*l»osc  of  going  fairly  to  trial  on  the  title. 

T.        Courts  have  exercised  a  full  disci*etion  in  allowing  it  to 

I'ATTON  &  he  amended.     A  Plaintiff  has  frequently  been  allowed 

i:kwix'.s   t'»  enlarge  the  term  when  it  ha^  expired  before  a  final  de- 

LLss££.   clsion  of  tlic  cause.    Itetween  making  the  term  extend 

to  a  more  d  stant  day,  and  commence  at  a  later  day,  the 

Court  can  peixcivc  no  difference  in  substance.  They 
are  modifications  of  the  same  power  intended  to  effect 
tlie  same  object ;  and  altliough  not  precisely  the  same  in 
form,  the  one  is  no.t  greater  in  d^^gi^ee  than  the  other. 
The  amendment  thei*cforc  was  pi'operly  allowed. 

Although  this  Court  Is  of  opinion,  that  the  Cir- 
cuit Court  erretl  in  saying,  that  it  was  unnecessary  to 
prove  a  title  in  the  le.ssor  of  the  Plaintiff  at  the  date  of 
the  demise  laid  in  tlie  dcclarntion,  yet  it  is  an  error 
which  could  not  Injure  the  Defendants,  or  in  any  than- 
iier  affect  the  cause.  The  amemlnient  being  allowed, 
t!ie  qucstitin  wheilicr  the  deed  could  have  been  read  in 
evidence  had  tlic  amendment  not  been  made  becomes 
wh  lly  immaterial,  and  this  Court  will  not  notice  it. 

For  the  purpose  of  showing  tliat  the  original  grant 
was  void,  the  Defendant  then  offered  evidence  to  pi'ove, 
that  it  was  founded  on  a  duplicate  warrant  issued  by 
John  Armstrong,  entry-taker  of  western  lands  for  tlie 
state  of  Nortli  Carolina,  in  the  year  1795,  the  original 
warrant  being*  still  in  the  hands  of  the  surveyor  general 
of  tlie  middle  district  within  which  the  original  entry 
was  situated  ;  and  that  the  grantees,  aflek*  the  said  grant 
was  issued,  obtained  the  original  warrant  from  tlie  sur- 
veyor general,  and  procured  another  grant  founded 
thereon  for  other  lands.  To  the  admission  of  this  tes- 
timony,  the  Plaintiff  objected,  and  the  Court  sustain- 
ed the  objection.  To  this  opinion  also  an  exception  was 
taken. 

By  the  laws  of  Nortli  Carolina,  under  which  this  en- 
try was  made,  any  citizen  was  permitted  to  enter  with 
the  entry-taker  any  quantity  of  land  not  exceeding 
5,000  acres,  which  it  was  his  duty  to  describe  specific 
cally.  After  the  expiration  of  three  months  the  entry- 
taker  was  to  give  him  a  copy  of  the  entry,  with  a  War- 
rant to  the  surveyor  to  survey  the  land.    As  no  other 
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land  than  that  described  could  bo  sun-cycd  under  ibis  black- 
entry  and  warrant,,  while  the  land  really  entered  re-     wbi.l 
maincd  vacant,  it  was  entirely  nniiniKirtant  whether  tlie        v* 
survey  was  made  under  the  first  or  a  second  copy  of  4hi'  pattow  &. 
entry.    If  indeed  two  persons  claimed  the  same  land,  ekwih's 
under  different  surveys  and  grants,  the  elder  patentee   j^esses. 
would  of  course  bold  the  land  at  law.-   But  nci  person  < 
other  ttian  such  subsequent  patentee,   or  one  churning 
under  bim,   could  contest  the  elder  graait    To  the 
state,  and  to  all  the  world,  it  was  perfectly  immaterial 
wlien  this  grant  issued,  whether  it  emanated  on  tlie  first 
copy  of  the  entry,  or  on  any  other  copy,  as  no  other 
use  had  then  been  made  of  tlie  first  copy,  and  tliis  grant 
was  unimpeachable. 

In  1784,  a  power  was  given  to  remove  entries  when 
they  were  made  on  lands  previously  granted  or  entered. 
But  certainly  this  would  not  extend  to  the  removal  of  an 
entry,  and  the  survey  of  other  lands  on  a  copy  thereof, 
which  entry  had  already  been  executed  and  carried  into 
grant,  either  on  the  first  or  on  any  other  copy.  .Tl:c 
face  of  the  grant  gave  no  notice  that  it  had  issued  on  a 
second  copy  of  the  entry,  and  as  the  case  was  not  pro-  . 
vided  for  by  law,  it  is  not  improbable  that  every  copy 
given  by  the  entry- taker  woyld  bear  the  same  appear* 
ance.  There  was  nothing  which  would  indicate  to  a 
purchaser  that  some  future  frkud  might  possibly  be 
practised  whereby  another  grant  might  be  obtained,  and 
which  might  caution  him,  that  a  title,  good  to  evvi^y  ap* 
pearance,  was  infected  by  a  circumstance  into  which 
the  law  did  not  expect  him  to  inquii  ?.  Had  no  subse- 
quent patent  issued  in  this  case  for  other  lands,  it  i^'ould 
not  be  contended  that  this  patent  was  either  void  or  void- 
able, and  it  is  perfectly  clear  that  a  patent  which  was 
valid  when  issued,  never  can  be  avoided  in  the  hands  of 
a  fair  purchaser,  by  a  subsequent  fraud  committed  by 
the  original  patentee.  It  is  the  subsequent  patent  which 
injures  the  state,  and  which  is  obtained  by  fraud.  It  is 
the  subsequent  patent,  if  eitlicr,  the  validity  of  which  is 
questionable. 

In  the  year  1795,  an  act  passed  directing  the  book^ 
of  entry-takers  to  be  delivered  to  the  clerks  of  the  seve- 
ral county  courts  in  which  such  entry-takers  respectively 
resided :  And  in  1796,  an  act  passed  prescribing  the 
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lluLciL-    manner  in  whicli  duplicates  might  be  obtained^  ukere 
VfKUL     t])e  warrants  wct*e  lost,  ami  otIiei'S  had  not  been  issued, 
v\        while  the  books  i*emaiiied  tvjth  the  entry -.takei's. 

PATl'OW  & 

£RWiN*s  It  is  strongly  to  be  infe.  red4  not  only  from  Ihf*  Ian- 
];ess££.  guage  of  this  act»  but  from  the  circumstance  that  uq 
— — —  ]»i*o vision  is  maile  for  duplicates  to  be  issued  by  the  en- 
try-taker  in  future  cases  of  l(.st  WHn'ants,  that  every 
copy  of  an  entry  which  was  granted  by  the  entry-taker, 
was  considore<l  as  an  original,  and  as  an  equal  autiio- 
rity  to  tlie  surveyor  to  survey  the  land  enter*'d.  The 
enfry  being  once  executed,  it  was  his  duty  not  to  exe- 
cute it  again. 

This  act  provides,  that  whore  duplicates  shall  issue 
from  the  clerk,  by  order  of  the  Court,  the  surv  yor 
shall  note  the  fact  in  his  jilat,  and  it  si. all  ap{)ear  o^i  the 
face  of  the  grant,  that  the  same  is  issu>  d  on  a  duplictate, 
And  shall  be  liable  to  become  null  and  void,  if  it  shall 
appear  that  a  grant  had  been  Qbtained  on  the  otiginal 
warraut. 

This  act  applies  only  to  grants  issued  on  duplicates 
obtained  in  conformity  with  its  provisions,  ami  would 
seem  to  respect  only  the  junior  patent,  ft  cannot  affect 
the  grant  in  this  case,  which  was  issued  before  its  pas* 
sage.  But  it  affords  strong;  reason  for  the  opinion,  that 
the  state  of  North  Carolina  did  not  purpose  to  impeach 
its  own  grants,  unless  they  conveyed  notice  to  the  world 
that  they  were  impeachable*  and  even  then  they  were 
voidable,  not  void.  An  individual  not  claiming  under 
the  same  entry,  could  not  avail  himself  of  their  liability 
to  be  avoided. 

It  is  the  opinion  of  the  Coui-ttliat  there  is  no  error, 
and  that  the  juflgmentbea(fii*mcd. 
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MILLS  V.  DURTEB.  ISlt. 


ERROR  to  die  Circuit  Court  for  the  district  of  i^a  <febet  u 
Columbia  in  an  action  of  debt  ii|>')h  a  judgment  of  ibe^^^f^^J^ 
Supreme  Court  of  the  atate  of  New  York»  to  wbicb  the  ibonded  w.  a 
Defendant  below  pleaded  JW/  debet,  which  plea;  uponJIJ^Sw'ii'' 
general  demurrer^  was  adjudged  bad. 

By  the  constitution  of  the  United  States,  art.  4t  sect. 
±9  it  is  declared,  that  <<  full  faith  and  credit  shall  be 
<<  given,  in  each  state,  to  the  public  acts,  records  and 
<<  judicial  proceedings  of  erei^  other  state.  And  the 
^*  Congress  may,  by  general  la^-s,  prescribe  the  manner 
^<  in  which  such  acts,  r«»cords  and  procetdiiigs  shall  be 
«  proved,  and  the  effect  thereof.** 

The  act  of  May^26th,  1790,  vd.  1,  p.  115,  after  pro* 
viding  the  mode  by  which  they  shJEill  be  autbentiratrdt 
declare,  that  •<  the  said  records  and  judicial  proceed- 
«' ing8,^uthenticated  as  aforesaid,  shall  have  such  faith 
<«and  eredit  given  to  them,  in  every  Court  Mithin  the 
«« United  States,  as  they  have  by  law,  or  usages  in  the 
^<  Courts  of  \he  state  from  whence  the  said  records  are^ 
<«  or  shall  be,  taken." 

And  by  the  supplementary  act  of  March  27tA,  180i# 
vdL  7,  p.  163,  $  t,  it  is  declared,  that  the  provisions  of 
the  original  act  of  ^th  May,  1790,  shall  apply  as  well 
to  the  records  and  Courts  of  the  respective  territories 
of  the  United  States  and  countries  subject  to  the  juris- 
diction of  the  United  States  as  to  the  records  and  Courts 
of  the  several  states. 

F.  S.  K*T,  ybr  '^laintiffin  error. 

The  true  construction  of  that  part  of  the  constitution 
and  laws  of  the  United  States  will  conAne  their  operas 
lioti  to  evidence  ohly,  and' will  not  justify  such  an  al* 
teratibn  in  the  rule^  of  pleading.  The  «  eHicP*  to.be 
given  to  such  botttel^  is  their  **  effecff^  as  etndenee,  for  It 
VOL.  VII.  6% 
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i^tUiS     b  not  pretended  that  an  execution  could  issue  here  ap6n 
V.        such  a  record. 

IlfaRTEB. 

>..— .  If  md  Hd  record  is  the  t»roi)ei<  plea,  or  could  be  plead- 
ed in  such  a  tase^  there  are  no  means  of  procuring  and 
inspecting  the  original  recoi-d^  (which  is  essential  under 
such  an  issue:)  and  the  constitution  and  law*  not  having 
•provided  for  this^'it  must  be  presumed,  did  not  intend  it. 

The  record  in  tins  case  is  not  tiie  original — ^it  is  Cf  ri» 
tified  and  authenticated  as  a  copy;  and  therefore  unless 
entitled  to  more  faith  and  credit  iierc  than  in  New  York; 
it  could  not  be  offered  to  the  Court  upon  the  plea  of  niU 
tut  recordf  for  under  that  issue  this  record*  even  in  New 
York,  would  not  be  admitted.  The  original  must  be 
prbduced  and  inspected* 

But  if  this  record  would  be  entitled  to  such  considera- 
tion in  another  state,  hy  force  of  the  constitution  and 
law,  it  is  not  entitled  to  it  in  tliis  district,  which  is  not  a 
state.  1  Dal.  261,  Phelps  v.  Hoiker.  ul.  188,  James  v. 
Allen.  1  JV.  r.  T.  R.  460,  Hitchcock  v.  JHcke^u  1  Mass. 
T.  R.  401,  Bartlett  v.  Kiiight. 

Jones,  conira 

It  is  admitted  tliat  a  record  authenticated  pursuant  to 
the  act  of  Congress,  is  to  have  the  ^ect  if  evidence  on/y; 
but  it  is  evidence  of  the  hiidtesi  nmure,  viz.  record  evt- 
dencCi 

'  Inev^ry  case  of  debt  or  contract  Uie  form  and  effect 
of  the  plea  are  determin'^d  bj  the  dignity  of  that  debt  or 
contract;  in  other  words  by  the  dignity  of  the  evidence, 
whether  it  be  of  i*ecord,  by  specialty,  or  simple  contract. 

The  act  of  CongiTss  makes  the  authenticated  exem- 

{dication  of  the  record  equivalent  to  the  origiiuU  record 
n  its  proper  state ;  and  communicates  to  it  the  same 
e^ecf  as  evidence,  thetrby  making  it  capable  of  sustain- 
ing the  same  averments  in  pleading,  and  of  abiding  the 
saine  tests,  as  the  orii^inal  nrcord.  It  therefore  cannot 
be  denied  or  controverted  by  any  plea,  such  as  nil  debet, 
Which  jEfoes  to  put  hi  issue  before  the' jury  the  matters 
averred  by  the  record>  and  the  existence  of  the  record 
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itself;  but  the  Defendant  must  either  distinct^  deny    Mifiis 
the  record^  or  avoid  it  by  pleading  per  JraudtiOp  satis-        v. 
Giction^  &c.    2  Doll.  S02,  Jhrmstrong  Vr  Carson.  duryee. 


In  allowing  this  conclusive  effect  to  the  evidence  of 
the  autlienticated  record*  it  is  immaterial  that  it  has  not 
the  further  effect  of  enabling  the  ministerial  officers  of 
the  law  to  issue  an  execution  thereon^  for  that  objec- 
tion would  be  equally  valid  against  the  record  when 
used  in  its  proper  ^^oie,  but  out  of  the  jurisdiction  of  its 
pniper  Court ;  and  also  against  the  sentences  of  foreign 
Courts  of  admiralty  under  the  law  of  nations. 

The  act  of  congress  cmmunicates  to  the  authenti-. 
rated  record  the  effect  of  record  evidence  in  all  Courts 
within  the  United  States,  and  does  not  limit  it  to  the 
Courts  in  any  staU,  as  supposed  by  the  Plaintiff  in 
error. 

Mirch  ll^...ST0RTf  J*  delivered  the  opinion  of  .th^ 
Court  as  follows: 

The  question  in  fliis  case  is  whether  nil  debit  is  a 
good  plea  to  an  action  of  debt  brought  in  the  Courts  t>f 
this  district  on  a  judgment  rendered  in  a  Court  of  re- 
cord of  the  state  of  New  York,  one  of  the  United  StateSf 

The  decision  of  this  question  depefids  altogethei*  upon 
the  construction  of  the  constitution  and  laws  of  the 
United  States. 

By  the  constitution  it  is  declared  that  <<fuU  faith  and 
<<  credit  shall  be  given  in  each  state  to  the  public  acts, 
<<  records  and  judicial  proceedings  of  every  other  sfate ; 
*'  and  the  congi*ess  may,  by  general  laws,  prescribo  the 
<<  manner  in  which  such  acts,  records  an^  proceedings 
<<  shall  be  proved  and  the  effect  thereof/' 

By  the  actoF26th  May,  1790,  cb.  11,  congreiss provided 
for  the  mode  of  authenticating  the  records  and  judicial 
proceedings  of  the  state  Courts,  and  then  further  de- 
clared that  "  the  records  and  judicial  proceedings,  au- 
**  thenticated  as  aforesaid,'  shall  have  such  faith  aiid 
«  credit  given  to  them  in  every  Court  within  the  United 
<<  States  as  they  have  by  law  qr  usage  In  the  Courts  of 


*H 
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HyEYBB. 


«  I  hi*  8tat0  from  whence  tbe  said,  records  are  cirshfilllie 
"takeii.*' 

It  is  argued  that  tliis  act  provides  only  for  tbe  ad« 
mission  of  such  rccf^iiis  as  evidtncCf  but  does  not  de* 
clar«'  the  effect  of  such  evidence  when  admitted.  This 
argument  cannot  be  suppoiled^  The  aot  declares  that 
the  record  duly  autheniicated  shall  hfive  such  faith  and 
credit  as  it  has  in  the  state  Ctiurt  fi-om  whence  it  is 
fakin.  If  in  such  Cv)urt  it  ha»  the  faith  and  credit  of 
evid(*ncc  of  the  highest. natui*ey  viz*  record  evidence^  it 
must  have  the  same  faith  and  credit  in  every  other 
Court.  Congrtss  have  therefore  declared  the  effect  of 
the  record  by  declaring  what  faith  and  credit  shall  be 
given  to  it. 

It  remains  only  then  to  inquire  in  every  case  what  is 
the  effvCt  of  a  judgment  in  tlie  state  where  it  is  rcnder- 
pi.  In  the  present  case  tiie  Defendant  had  full  notice 
of  the  suit,  for  he  was  arrested  and  gave  baiit  and  it  is 
bryond  all  doubt  that  the  judgment  of  the  Suprem^ 
Court  of  New  Yorlc  was  conclusive  upon  the  parties  ip 
that  state.    It  musti  thertfoi*e>  be  conclusive  here  also. 

But  it  IS  said  that  admitting  that  the  judgment  is  con- 
clusive svill  nil  debet  was  a  good  plea ;  and  nid  tiel  re- 
cord could  not  b»  pleaded,  because  the  record  v/as  of 
another  state  and  could  not  be  inspected  or  transmitted 
bv  certiorari.  "Whatever  may  be  the  validity  of  the 
plea  of  nil  debet  after  verdict,  it  cannot  be  sustained  in 
tills  case.^  The  pleadings  in  an  action  are  governed  by 
the  dignity  of  the  instrument  on  which  it  is  founded. 
If  it  be  a  record,  conclusive  bKween  tbe  parties,  it  can* 
jiot  be  denied  but  by  the  plea  of  nut  tiel  record;  and 
when  congress  gave  the  effect  of  a  record  to  the  judg- 
ment it  gave  all  the  collateral  consequences.  There  is 
bo  difliculty  iti  the  prbofl  It  may  be  proved  in  the 
manner  pi*escribed  by  the  act,  and  such  proof  is  of  as 
high  a  nature  as  an  inspection,  by  the  Courts  of  its 
own  record,  or  as  an  exemplification  would  be  in  any 
other  Court  of  tht*  same  state.  Qad  this  judgment  been 
surd  in  any  ottnr  Court  of  New  York,  there  is  no 
di»ubt  timt  nil  debet  would  bave  been  an  inadmissible 
plra.  T  t  the  same  objection  might  be  nrged  that  the 
record  could  not  be  inspected.    The  law  however  is  un* 
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doobtad  that  an  exemplification  woold  in  snch  case  be    wnss 
decisive.    The  anginal  need  not  be  produced.  v. 

Another  objection  is  that  the  act  cannot  have  the  ef«  '0 

feet  contended  for^  because  it  does  nc^t  enable  the  Courts 
of  another  state  to  issue  executiosis  directly  on  the  ori- 
ginal judgment  This  objection*  if  it  were  valir)*  would 
equally*  apply  to  eveij  <ithi*r  Court  of  the  same  state 
where  the  judgment  was  renden-d.  But  it  has  no 
foundation.  The  right,  of  a  Court  to  issue  execution' 
depends  upon  its  own  powers  and  organization.  Its 
judgments  may  be  complete  and  perfect  and  have  ftiU 
efi*ec^t  independent  of  the  right  to  issue  execution. 

The  last  objection  is,  that  the  act  does  not  apply  t6 
Courts  of  titis  district*  The  words  of  the  art  afford  a 
decisive  answer,  for  they  extend  « to  every  Court  with* 
in  the  United  States.'^ 

Were  the  construction  contended  for  by  the  Plaintiff 
in  error  to  prevail*  that  judgments  of  the  state  Courts 
ought  to  be  considered  prima  fade  evidence  only,  this 
clause  in  the  couhtitution  would  b^  utterly  unimportant 
and  illu8<»ry.  The  common  law  would  gjve  such  judg- 
ments pi*ecis  ly  the  same  eff'ect.  It  is  manifest  however 
that  the  constitution  contemplated  a  power  in  congress 
to  give  a  conclusive  effect  to  such  judgments.  And  we 
can  perceive  no  rational  interpretation  of  the  act  of 
congress,  unless  it  declares  adjudgment  conclusive  when 
a  Court  of  the  particular  state  where,  it  is  rendered 
would  pronounce  the  same  decision. 

On  the  whole  the  opinioh  of  a  majority  of  the  Court' 
is  that  tlie  judgment  be  affirmed  with  costs. 

JoHirsoN,  J. 

In  this  case  I  am  unfortunate  enoiigh  to  dissent  from 
my  brethern. 

I  cannot  bring  my  mind  to  depart  from  the  cannons 
of  the  commdn  la^,  especially  the  law  of  pleading,  with- 
out the  most  urgent  necessity.  ~  In  this  case  I  see  none. 

A  judgment  of  an  independent  unt6nnected  jurisdic- 
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Miixs    tion  is  what  the  law  calls  a  foreign  judgmenty  and  it  is 

V.        every  where  acknowledged  that  nil  debet  is  the  proper 

VVRYEE.  p  ea  to  such  a  judgment.    JV\i/  tid  record  is  the  pn>per 

— — — ^  plea  only  When  the  judgment  derives  its  origin  from  the 

same  source  of  power  with  the  Court  before  which  the 

action  on  the  former  judgment  is  instituted.  The  former 

concludes  to  the  country*  the  latter  to.  the  Court,  and  is 

ti*iable  only  by  inspection. 

If  a  diOerent  decision  were  niicessary  to  give  effect 
to  the  1st  section  4th  article  of  the  constitution,  and  the 
act  of  26th  May,  1790,  I  should  not  hesitate  to  yield  to 
that  necessity.  But  no  such  necessity  exists;  for  by 
receiving  the  record  of  the  state  Court  properly  au- 
thei)ticated  as  conclusive  evidence  of  the  debt,  full  effect 
is  given  to  the  constitution  and  the  law.  And  such  ap- 
pears, from  the  terms  made  use  of  by  the  legislature,  to 
have  been  their  idea  of  the  course  to  be  pursued  in  the 
prosecution  of  the  suit  upon  such  a  judgment  For 
Jqiih  and  credit  are  terms  strictly  applicable  to  evidence. 

I  am  induced  to  vary  in  deciding  on  this  question 
from  an  apprehension  tliat  receiving  the  plea  of  nultid 
record  may  at  some  future  time  involve  this  Court  in  inex- 
tticablc  difficulty.  In  tlie  case  of  Holker  and  Parker, 
which  we  had  before  us  this  term,  we  see  an  instwce 
in  which  a  judgment  for  j5 150,000  was  given  in  Penn- 
sylvania upon  an  attaci'ment  levied  on  a  cask  of  wine 
and  debt  in  judgment  brought  on  that  judgment  in  the 
state  of  Massachusetts.  Now  if  in  this  action  nul  tid 
record  must  necessarily  be  pleaded,  it  would  be  difficult 
to  find  a  method  by.  which  the  enforcing  of  such  a  judg- 
ment could  be  avoided.  Instead  of  promoting  then  the 
object  of  the  constitution*  by  removing  all  cause  for 
state  jealousies,  nothing  could  tend  more  to  enforce 
them  than  enforcing  such  a  judgment  There  are  cer* 
tain  eternal  principles  of  justice  which  never  ought  to 
be  dispensed  with,  and  which  Courts  of  justice  never 
can  dispense  with  but  when  compelled  by  positive  sto- 
tute.  One  of  those  is,  that  juris<tiction  cannot  be  justly 
exercised  by  a  state  over  property  not  within  the  reach 
of  its  process*  oi*  over  persons  not  owing  them  alle- 
giance or  not  subjected  to  their  jurisdiction  by  being 
lowmX  within  their  limits.  But  If  the  states  ai*e  at  liber- 
ty to  pnss  the  most  absurd  laws  on  this  subject^  and  we 
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admit  of  a  course  of  pleading  which  puts  it  out  of  our    liius 
power  to  prevent  tlje  execution  of  judgnients  obtained        v. 
under  tliose  laws,  cer^nly  an  effect  will  be  given  to  dvryb&i 
that  article  of  the  Constitution  in  direct  hostility  with  — — — ^^ 
the  object  of  it 

I  will  not  now  undertake  to  decide,  nor  does  this  case 
i*cquire  it,  how  far  the  Courts  of  the  United  States 
would  be  bound  to  carry  into  effec^such  Judgtneiits; 
but  I  am  unwilling  to  be  precluded,  by  a  technical  nice- 
ty^ from  exercising  our  judgment  at  all  upon  such  cases* 
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AbsefU:..y/'JL9niJ(QToir,  J.  and  Todd,  J. 

ERROR  to  the  Circuit  Court  for  the  district  of  The  !«igtfi  of 
Maryland.  The  case  arose  upon  a  policy  of  insurance  time  m  rmti 
on  the  snow  Cometf  «  at  and  from  Baltimore  to  Bar-  StiniSoi! 
«<cclona9  and  at  and  from  Barcelona  back  to  Balti-p>,whJboatdii> 
-more/'  tAtl^ 

/does  not  de. 

She  arrived  at  Barcelona  on  the  25th  of  July,  1807,  J««>  /jj  ^ 
and  after  remaining  forty  days  under  quarantine,  went  "^ 
up  to  the  city  where  she  remained  until  the  8th  of  Jan-  The  ^«r 
uary,  i  808.    She  then  proceeded  to  Salon  for  tlie  prin-  Sjy^j'vlllilte 
cipal  part  of  her  cargo,  which  she  took  in  there  and  rcmwiunii;  w 
sailed  from  thence  on  her  return  voyage  to  Baltimoi*e  }|^  •  j^JJU 
on  the  28th  of  January,  1808,  and  was  captured  by  the  dtaci^ifiDg 
British  and  condemnwl  under  the  urdei*s  in  council  ot^  »w*««^ 
the  7th  of  November,  1807.  u^Som?- 

mediHte,   d«- 

At  the  trial  the  Defendants  inslstrd  on  llie  delay  at  JJ*^{{;,'»SJ5^ 
Barcelona  and  the  stoppinp:  at  Salon  as  deviations  nipUoa  of  tiM 
which  destroyed  the  Plaintiff's  right  to  recover  upon  ^^J^  Jg; 
the  policy.   The  Plaintiff  justified  the  stopping  at  Salou  unt,  coaUo- 
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OKIVBB    by  the  Qsage  of  the  trade.  To  Justify  the  delay  at  Bar« 

V.        celona  he  relied  on  two  grounds,  Ist^  a  reasonable  ap- 

mabt'd.  prehension  of  capture ;  and  !ed»  the  usage  of  the  trade. 

ivs.  CO.    But  the  Court  below  decided  that  these  excuses,  under 

.  the  ciiTumstances  stated  in  the  bills  of  cxcepticins,  were 


geiit&  indefi.  insufficient  Verdict  and  judgment  were  rendered  for 
^^Lordingte  ^*^  Defendants,  and  the  Plaintiff  brought  his  writ  of 
the  uMge  of  error* 

the   tnoe,    a 

iSttod  to^  The  circumstances  relied  upon  to  show  a  reasonable 
^o»2«  iwt  apprehension  of  danger  were  stated  in  the  captain's  pro- 
coUeaherMo^^'^^  to  be  as  follows:  that  hearing,  in  the  month  of  Au- 
go^mdahenii.  gust,  uews  respecting  the  dispute  betwern  Great  Britain 
hSJTrt ^«e' and  the  United  States  respicting  the  Chesapeake  fri- 
iMxttiie whole  gate,  the  agents  recommended  their  rf^maining  in  Bar* 
«»ordhi'**To'  ^**^***  until  they  should  hear  how  thr  drffi  rrnces  should 
the  uiiiile  of  terminate,  as  part  of  their  return  cargo  was  to  be  pur« 
the  trade  to  chased  by  bills  on  Lomlon.  That  when  tlicy  were  in 
2J^A*e«lS^the  act  of  sailing  for  Salon  on  the  Ist  of  December, 
not  go  to  the  they  were  inform-d  that  the  Algerinc  crulzers  were 
i^oQt^inir  ^^^  capturing  American  vessels,  and  they  were  advised 
goiity  or  weh  to  remain  until  they  received  further  information. 

ft  deTiatlon  m 

policy?**     *     Habper,  for  the  PUjdntiif  in  error,  contended, 

Wliftt  b  ft  rcft* 


J^^S^:  1st.  That  the  vessel  had  a  right,  under  the  usage 
^  »  ft  ques^  proved,  to  remain  at  Barcelona  till  her  cargo  was  pit>- 
STd^S^^  vided  at  Salou,  and  then  to  go  to  Salou  to  take  it  in. 
the  CourL  And,  2d^  That  she  had  a  right  to  remain  at  Barcelona 
(Quere.)        till  the  danger  of  the  Algerine  cruizers  had  passed 

away.    1  MarafiaU^  204.    1  Johnson,  181,  301.    2  John* 

son,  138.    3  Johnsofh  352. 

Martin  and  Piitkney,  contra. 

Did  not  deny  that  a  reasonable  apprehension  of  great 
danger  would  justify  a  reasonabjle  delay;  but  contended 
tlicre  was  no  sufficient  evidence  of  such  reasonable  ap- 
prehension. And  with  regard  to  the  usage  of  trade 
they  insisted,  tliat  if  tlie  vessel  exhausted  her  time  for 
loading  at  Barcelona,  she  was  not  justified  by  the  usage 
of  the  trade  in  g'>ing  to  Salou.  That  the  Court,  and 
not  the  jury*  was  to  judge  from  the  facts  whether  the 
apprehension  of  danger  was  reasonable. 
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HianBf  in  rtpbif  contended^ 

That  the  question,  whether  there  was  treasonable  ap^ 
prehension  of  dan^r^  was  a  question  of  fact  for  the 
jury  to  decide  I  6r  it  was  a  question  in  which  the  law 
and  fact  were  so  blended  as  .to  be  a  npi.atter  properly 
cognizable  by  the  jury. 

Mirch  1SM.,-Maiishaix»  Ch.  J.  delivered  the  opini* 
on  of  the  Court  as  follows : 

This  was  an  action  brought  on  a  policy  iilsuring  the 
Snow  Comet  at  and  from  Baltiinore  to  Barcclv.na  and 
at  and  from  thence  back  to  Baltimore.  The  Comet  af- 
riveil  at  Barcelona  on  the  25th  day  of  July,  in  the  year 
1807,  where  she  was  compelled  to  perform  quarantine. 
On  ttie  :28tii  of  November  tiie  Comet  cleared  out  from' 
Barcelona  for  Salou,  a  port  r)f  Catalonia,  about  sixty 
mill's  south  of  Barcelona,  where  her  return  cargo  was 
ready  to  be  taken  on  board.  On  the  first  of  Detember, 
whi  n  in  the  act  of  sailing,  the  officers  of  the  vessel  were 
informed  that  the  Algerine  cruizcrs  were  out  rapturing 
American  vessels*  Tliey  wei*e  advised  to  remain  until 
they  received  fuHher  information.  On  the  8th  day  of 
January,  1808,  they  sailed  for  Salou  and  arrived  on  the 
10th.  They  were  detained  by  high  winds  till  the  28th 
of  Jamiary,  when  they  sailed  for  Baltimore.  On  the 
5th  of  February  the  vessel  was  captured  by  a  Biitish 
cruizer,  while  on  her  return  voyage^  and  carried  into 
Gibraltar,  where  she  was  condemned  under  the  orders 
of  council  of  the  8th  of  November,  1807.  Evidence 
was  given  that  it  was  usual  for  vessels  trading  to  Bar^^ 
celona  to  touch  at  Salou  or  some  oth{&r  port  on  the  sfime 
coast,  to  take  in  the  whole  or  part  of  their  return  cargO| 
and  that  in  some  instances  vessels  had  remained  in  the 
port  of  Barcelona  four,  six,  and  even  eight  months, 
waiting  for  a  return  Cargo. 

On  this  evidence  the  Counsel  for  the  Defendants 
inoved  the  Court  to  instruct  the  jury  that  the  Plaintiff 
could  not  recover  in  this  cause  by  reason  of  the  length 
of  time  the  vessel  remained  at  Barc^elona.  The  Court 
refused  to  give  the  direction  as  prayedf  but  did  instruct 
the  jury  that,  if  they  believed  the  facts  stated,  the  Plain- 
tif?  was  not  entitled  to  recover  unless  from  the  whoto 
VOL-  VII.  68 


0LIVBH 
INS.  CO. 


490  SUPREME  COURT  U.  & 

oxiTBR    teatiBiony  in  the  cause  they  should  be  of  opinion  that 

V.        the  vessel  did  not  reniBin  longer  at  Barcelona  than  the 

MABT*D.  usage  and  custom  of  trade  at  that  place  rendered  neces- 

IKS.  00.    sary4o  complete  lier  cargo.    To  this  direction  of  flie 

■  Court  the  Plajntiffy  by  his  counsel^  excepted. 


This  exception  was  not  much  pressed  at  the  bar,  nor 
does  it  appeal*  to  this  CouK  to  contain  any  principle  to 
which  he  could  rightly  object- 
Unquestionably  an  idle  waste  of  time,^  aftn*  a  vessel 
has  completed  the  purposes  for  which  she  entered  a  port^ 
is  a  deviation  which  discharges  the  underwriters.  If 
the  Comet  remained  without  excuse  at  Barcelona  an 
unnecessary  length  of  time  while  her  cargo  was  ready 
for  her  and  she  might  have  saUed^  she  would  remain  at 
the  risk  of  the  owners— not  of  the  underwritcre 

There  is  however  some  doubt  spread  over  the  opini« 
on  in  this  case  in  consequence  of  the  terms  in  which  it 
is  expressed.  The  ve^cl  might  certainly  remain  as 
long  as  was  necessary  to  complete  her  cargo,  but  it  is 
scarcely  to  be  supposed  that  this  was  regulated  by  usage 
and  custom.  The  usages  and  customs  of  a  port  or  of  a 
trade  are  peculiar  to  the  port  or  trade.  But  the  ncfces- 
sity  of  waiting  where  a  cargo  is  to  be  taken  on  board 
until  it  can  be  obtained  is  common  to  all  ports  and  to 
all  trades.  The  length  of  time  frequently  employed  in 
selling  one  cargo  and  procuring  another  may  assist  in 
proving  that  a  particular  vessel  has  or  has  not  practised 
unnecessary  delays  in  port,  but  can  establish  no  usage 
by  which  the  time  of  remaining  in  port  is  fixed*  The 
substantial  pail  of  the  opinion  however  appears  to  have 
been,  and  seems  so  to  have  been  understood,  that  the 
Plaintiff  could  not  recover,  unless  the  jury  should  be 
of  opinion  that  the  vessel  did  not  remain  longer  at  Bar* 
celona  than  was  neceissary  to  complete  her  cargo,  of 
which  necessity  the  time  usually  employed  for  that  pur- 
pose miglit  be  considered  as  evidence. 

'  The  Defendants  tlien  moved  the  Court  to  instruct  the 
jury  that  if  the  said  vessel  continued  at  Barcelona  as 
long  as  was  justifiable  hy  the  usage  of  trade  at  that* 
place  for  completing  and  taking  in  her  cargo,  anJ  did 
iK)t  complete  and  take  in  her  cargo  there^  but  after- 
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wards  went  to  Salou  and  remained  there  the  length  of  oliteH 
time  as  stated  in  the  said  protest^  in  such  case  the        v. 
Plaintiff  is  not  entitled  to  recover.  mart'd, 

INS.  CO. 

The  Court  ini^trucced  the  jary  that  if  the  vessel  re-  _^— i- 
jnained  at  Barcelona  as  lon^  as  the  usage  of  trade  jus-' 
tified  for  the  purpose  of  taking  in  a  cargo  there,  that 
^e  could  not  afterwards  go  to  another  port  and  take  it 
in  without  vacating  the  policy. 

To  this  opinion  also  the  counsel  for  the  Haintiff  ex- 
cepted. Upon  this  exception  there  was  some  difference 
of  opinion  in  this  Court.  For  myself*  I  considered  the 
direction  as  attaching  the  departure,  which  would  avoid 
the  contract,  to  the  act  of  sailing  to  and  continuing  in 
Salou  for  the  purpose  of  completing  her  return  voyage, 
and  am  of  opinion  that  although  tfie  Comet  might  have 
Ivmamed  at  Barcelona  long  enough  to  have  taken  in  a 
retuni  cargo  there,  for  which  she  might  or  might  not 
be  blameable,  yet  that  no  additional  fault  was  commit- 
ted by  touching  at  Salou  for  the  purpose  of  completing 
her  cargo,  if  to  touch  at  Salou  for  that  purpose  was  the 
nsage  of  the  trade. 

A  majority  of  the  Court,  however,  is  of  a  different 
opinion.  The  usage  to  stay  at  Barcelona  for  a  return 
cargo,  and  to  touch  at  Salou  for  a  return  cargo,  as  dis- 
closed in  the  Plaintiff's  evidence,  are  considered  by  them 
not  as  independent  but  as  auxiliary  usages  which  are  to 
he  takers  in  connexion  in  ascertaining  whether  there 
was  or  was  not  unreasonable  delay  in  the  conduct  of 
the  voyage.  The  assured  had  a  rigl  under  tliese 
usages  as  tliey  arc  calledt  to  U\kc  in  part  of  the  cargo  at 
Barcelona  and  part  at  Salou,  or  the  whole  at  either 
port.  Tiie  delay  necessary  for  these  purposes  would 
be  justifiable  at  cither  port;  but  if  the  assured  exhaust- 
ed the  whole  time,  at  one  port,  which,  according  to  the 
usage,  was  allowable  only  for  the  purpose  of  taking  in 
the  whole  cargo,  the  subsequent  delay  at  another  port, 
for  the  purpose  of  taking  in  tlie  cargo,  must  he  consider- 
ed as  unreasonable.  The  delay  at  Barcelona, .  under 
such  circumstances,  could  not  be  necessary,  for  the  pur- 
poses of  the  voyage,  and  thei^efore  would  determine  the 
jiolicy.  But  the  deviation  would  rest  merely  in  inten* 
tion,  until  the  time  of  sailing  for  Salou,  for  until  thaC 
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DfLiTBH   HtM  the  tiwured  would  have  a  right  to  lade  his  cargo 

V.       at'Barceloiift.  and  tlius  retniac  tively  justifj  his  stay 

makt'o,  there  unfler  the  usage^    IV  d^lav  could  not  be  a  con<* 

198.  CO.    suoifiiated  deviation  until  the  whole  time  allowed  by  tho 

■    .   usage  was  exhausted  and  t|ie  party  had  definltivehr 

abandoned  the  lading  of  a  cargo  which  would  justify 

that  delay.    The  o|nnion  of  the  Court  below  appears  to 

tiie  m^ority  of  this  Court  fx>  have  proceeded  on  this 

jground  and  to  be  correct. 

TheNatiitiirtlieiif  in  addition  to  the  former  t^sti* 
mony,  gave  evidence  that  it  was  usual  iPor  vessels  to  re- 
main at  Barcelona  until  thtir  n*tum  cargoes  ot  so  much 
tiicreof  as,  might  be  necessary  fbr  tiieir  completion  was 
proviilrd  and  collected  at  Salou,  or  sqroe  other  s<)^the^| 
jrai-t  in  PataloniH)  and  then  to  sail  to  siipb  portf  for  thf^ 
purpose  of  taking  in  the  cargojBB  so  collected. 

The  Defendants  then  moved  the  Couit  1p  instruct 
,the  jury  that  since  it  appeared  prom  the  prot^  of  the 
master  a^d  others  oti  board  the  Cometh  and  from  the 
sentence  pf  condcmnati<m  produced  by  the  f^Iaintifff 
tiiat  all  the  return  cargo,  which  the  said  vessel  took  In 
at  Barcelona^  was  taken  in  on  or  before  the  28th  of  No* 
veipber^  that  the  said  vessel  was  then  ready  for  seat 
and  ^as  actually  cleared  out  on  tbe  1st  of  December| 
and  that  being  there,  and^bout  to  sail  iminediately  for 
Salou,  the  sfud  snow  Comet,  in  consequence  of  a  report 
that  the  Alp^erine  cruizors  were  put  prui^hig  in  tbe 
Mediterranean  ftcrainst  American  vessels,  remained  at 
JBarcrlona  until  the  6th  of  Janr.ary,  1808,  before, she 
jailed  from  Barcrlonat  if  the  jury  believed  these  facts 
the  Plaintiff  could  not  recover.  This  opinion  waf 
given  hy  the  Cobrt  and  the  Plaintiff  excepted  to  it* 

Had  not  the  testimony  on  which  this  application  was 
founded  been  spread  Tipon  the  record  the  Court  would 
have  found  some  difliciilty  in  deciding  on  the  propriety 
of  the  opinion  which  ^as  given  from  the  terms  employ- 
ed in  stating  the  applicatiim  to  the  Circuit  Court  It 
appeal's  howevrr  from  a  comparison  of  the  applicatiota 
to  the  Court  with  the  testimony  on  which  it  was  found- 
edy  to  have  been  intended  to  obtain  from  the  Court  the 
opinion  that  the  testimony  respecting  the  report  that 
the  Algerines  were  o^t  capturing  American  vessel?  was 
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lot  a  Bltfllcieiit  jiiBtiflcation  tw  remaining  at  Barcelona 
from  the.  iBt  of  December^  1807>  tiU  the  Sth  of  Janua- 
t7»  1808. 

No  doubt  ie  etotertained.  that  the  danger  of  capture . 
fimm  the  Algerinee^  if  proved  to  be  real  and  immediate, 
would  justify  the  continuance  in  the  port  of  Barcelona* 

And  the  apprefaenfeion  of  such  danger^  if  fonnded  on 
reasonable  evidence,  would  prodnce  i^  like  effect  But 
in  itt^h  caae  the  danger  must  not  be  a  mere  general 
daligert  indefinite  in  its  application  and  locality.  If  it 
were  sOf  in  time  of  war»  any  dekyy  however  longt  in  a 

C)rt»  \\u.  id  become  excusable^  for  there  would  aluavs 
»  danger  of  capture  from  the  cnenij*s  cruize rs.  Nor 
is  it  sufiipient  that  the  daUgi^r  should  be  extraordinary^ 
for  thi^n  any  consider^le  increase  of  the  general  risk 
would  authorize  a  similar  delay.  Tlie  danger,  therefore, 
must  bf"  obvious  and  immediate  in  reference  to  the  situ* 
ation  of  the  ship  at  the  particular  time.  It  must  be 
9uch  as  is  then  directly  applied  to  the  intetTuption  of 
the  voyage,  and  imminent |  not  such  as  is  merely  dis- 
tantt  ccmtingi'Ut  and  indefinite*  In  the  present  case  it 
is  not  sliown  that  there  was  any  danger  in  proceeding 
from  Barcelona  to  Salou,  No  Al^rine  force  is  shown 
to  be  interptsed  between  those  ports.  Whatever  might 
be  the  danger  elsewhere,  if  there  wa^  none  in  proceed- 
ing to  and  rvmaining  in  Salon,  it  was  the  duty  of  the 
captain  to  have  proceeded  to  that  place,  taken  in  his 
cargo,  and  remained  there  for  further  information,  Tbf) 
captain  was  bound  to  have  gone  as  far  on  his  voyagp 
^8  he  could  consistent  with  the  general  safety* 

The  judgment  is  affirmed  with  costs, 

LivtiTGSToir,  /• 

I  concur  in  the  opinion  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed;  but  in  coming  to  this  result  ( 
have  thought  it  neceissary  to  examine  only  the  foui*th 
exception  which  was  taken  below.  It  is,  according  to 
my  view  of  this  rau'se,  very  immaterial  to  enquire  whc<^ 
ther  the  Plaintiffs  succeeded  in  establishing  the  usage, 
as  \t  has  been  incorrectly  termed,  for  a  vessel  to  remain 
several  months  at  Barcelona  for  the  purpose  of  obtain- 


oiiivi^B 
mart'd, 

IH8.  CO. 
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ing  a  return  cargo :  or  whether  at  one  period  the  naiB« 
tor  of  the  Comet  entertained  a  well  grounded  apprehen- 
sion of  danger  of  capture  by  British  vessels ;  or  whe* 
t'.er  it  was  thb  course  and  usage  of  the  trade  for  vessels 
-  bound  from  Barcelona  to  any  foreign  ports  to  touch  at 
SaloU)  or  at  some  other  poit  south  of  Barcdonat  on  the 
coast  of  Catalonia*  in  order  to  take  in  their  return  car- 
goes;' I  say,  whether  these  JTactS  were  establisbedf  or 
wliat  opinion  tlie  (3ourt  gave  ofi  them  in  the  course  of 
the  trials  are  in  iny  judgment,  as  tliis  case  comes  up^to- 
tally  irrelevant  in  the  dcc^ision  of  it»  because  there  are 
.other  facts  pi-ovcd^  and  that  by.the  Plaintiffs  themselves, 
which  are  in  the  opinion  of  the  whole  Court  fiUal  to 
their  claims.  The  facts  are  thc»e :  <«  That  after  fJI 
•<  fear  from  British  cruizcrs  had  ceased*  to  wit:  on  flie 
**  28th  of  Movonibcr,  1807*  being  ready  for  .sea*  the  ves- 
«<  sel  cleared  for  Salou  on  the  1st  day  of  December  fcd- 
•^  lowing*  and  when  in  the  act  of  sailing*  iuformatiolh 
<*  was  received  tliat  the  Algerine  cruizers  were  out  cap- 
'<  tiiring.  American  vessels ;  the  master  was  therefore 
**  a  iviscd  to  remain  in  port  until  they  received  other 
<<  intelligence*  and  did  not  sail  for  Salou  until  the  8tli  of 
*«  January,  .1808> 

On  this  evidence  the  Circuit  Court  Instructed  th^ 
jury,  that  if  they  believed  these  facts  to  be  true  the 
Plaintiffs  wore  not  entitled  to  recover.  In  giving  t|iiB 
(ipintfm  the.  Court  in  effect  said*  that  the  information, 
which  was  received  at  Barcelona  respecting  the  Alge- 
rine cruize)rs  did  not  justify  a  stay  there  trom  the  28tl| 
*if  Ndvcmbcr  to  tlie  8th  oF  January. 

To  this  opinion  two  objections  are  made 

Tiic  one  is*  that  the.  Court  took  upon  itself  to  decide 
whetlK-r  the  delay  last  mentioned  proceeded  from  a  jus- 
tifiable cause,  instead  of  leaving  it.  to  tlie  jury  to  deter- 
mine both  ih'e  law  and  the  fact.  In  doing  so*  I  think 
the  Court  committed  no  .error.  -  What  will  excdse  a  de- 
lay, apparently  unreasonable,  so  as  to  repel  the  charge 
of  a  deviation  oii  that  account*  must  ever  be  and  ought 
to  be  a  question  pf  law,  to  be  decided  by  a  Court  undec 
all  the  circumstances  of  the  particular  <paae.  In  this 
way  only  can  any  thing  like  certainty  be  attained j;  but 
if  it  be  left  to  a  jury  not  only  to,flnd  the  facts,  whn:h  is 
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exclusively  wifbin  their  provlnce»  bat  also,  to  {Ufonounce 
what  is  the  law  resulting  from  theiUy  it  wii|'  be  next  to 
impossible  to  form  a  system  of  ruletf  by  which  a  mer- 
chant may  safely  regulate  his  conduct. .  Nor  will  it 
help  the  matter  to  consider  it  as  a  mixed'  question''  of - 
law  and  fact,  because  that  gires  to'  the  jury  a  right  to 
disregard  the  opinion  of  the  Court*  which  they  will  hare 
no  right  to  do  in  case  it  Ve  considered  exclusiTcly  as  a 

Suestionof  law  oh  which  the  Court  alone  has  a  right  to 
ecidc.  In  civil  cases  every  noian  hais  an  il^terest  in 
cdnfinii^  a  Jury  as  much  as  po&sible  to  their  pro(>er 
sphere*  which  is  to  decide  on  facts ;  *while  a  Court  does 
not  encroach  on  their  province*  care  should  be  takea 
not  to  encourage  any  improper  encroachment  on  tiieir 
part  by  uniifec^arily  throwing  On  them  any  exercise  of 
what  are  the  legitimate,  functions  of  a  Court'  Among 
thes9  none  appear  to  me  to  he  better  setUed*  than  that 
it  is  the  exclusive  privilege  and  bounden  duty  of  a  Court 
to  decide  whether  an  act*  which  is  to  be  done  within  a 
reasonable  time  to  entitle  a  party  to  maintain  his'  ac- 
tion* has  been  performed  within  such  time  or  not*  So 
also*  where  a  party  sets  up  an  excuse  for  a^  act  which 
will  otherwise  defeat  bis  right  to  recover*  it  appeilains 
exclusively  to  the  Court  to  decide  on  the  sufBcit'ncy  of 
the  matter  alleged*  and  if  a  jury*  after  deciding  on  the 
facts*  take  upon  tliemselyes  the  further  ofBco  of  detcr- 
mhiing  the  legal  effect  tliereof  as  to  ihe  case  under  con- 
sideration* in  opposition  t6  the  declared  opinion  of  tlic 
Court*  fliey  forget  their  duty  and  act  contrary  to  law. 

But  if  this  be  a  question  of  law*  the  PI^intiflT  still 
supposes  that  the  Circuit  Court  erred  in  not  thinking 
that  the  facts  proved  constituted  a  valid  excuse  for  the 
las|;  forty  days'  stay  at  Barcelona*  ahd  in  not  instructiug 
the  jury  accordingly.  This  excuse  was*  iii  my  opinion, 
lA^periy  disposed  of  by  the  jndge  below*  but  instead  of 
stating  at  len^h  why  I  consider  the  alleged  appre- 
hension of  cajMbure  by  the  Algerines  as  furnishing  no 
justification  for  thb  deJiiy*  it  is  sufficient  to  say  that  I 
entirely  concur*  not  only  ki  the  opinion  which  has  al- 
ready been  delivered  on  this  point*  but  in  the  whole  of 
the  rea^ning  on  which  it  is  founded. 


OLIVES 

mart'd. 

IN  8.  CO. 


Btort*  !•  concurred  with  Judge  Livingston. 
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OI.ITBR       MlRSRAix,  Ch.  J.    My  own  opinion  was  Hiai  the 

V        jury  was  to  find  the  fact  whether  there  wt^s  danj^r  in 

IfAKT'o.  .passing  between  Bai-celona  and  Saiouj  and  tliat  they 

IKS.  CO.   ou^ht  to  have  been  insti*urted  that  if  there  was  danger 

■  ■  it  justified  the  delay,  otlierwise  not 


BRia  CAROLINE,  WILLIAM  BROADFOOT, 
1813.  CtAlMANT, 

Feb.        S4th.  t?# 

THE  UNITED  STATES. 


ERROR  to  the   Circuit  Court  for  the  district  of 
South  Carolina,  In  a  case  of  s(*izure  for  violation  of  the 
A  libel  for   *c^  ^f  Congress  respecting  the  slave  trade, 

a  forfeiture 

moit  be  pap.     Xhc  libel  was  in  the  words  following: 

ueular  aiid 
efertain  in  all 

the  material  <<  At  a  special  district  Coutt  for  South  Carolina 
SwST^rti.  ^"sti'it^tt    Be  it  remembered.  That  on  ihe  day 

tuie  the  of-  *  of  in  the  year  of  our  Lord  one  thousand  eight 

5f"**/  f.         hundred  and  the  United  States  of  AmtTica*  by 

tSi.w^rfi.  Thomas  Parker,  ttvir  attorney  for  the  district  afore- 
mationiBremysaidy  camo  here  into  Court  and  gave  Thomas  Bee,  esq. 
tteod^  br  J^^S^  ^^  ^'^^  ^^'^  Court,  to  undcrstaitd  and  be  informed 
leate  of  the  that  on   the  day  of  they»  the  said 

^"^  United  States,  by  their  proper  oflScers  of  the  customs^ 

did  cause  to  be  seized,  arre^sted  and  secured^  a  certain 
brig  or  vessel  called  the  Caroline,  her  tackle,  furniture^ 
a])parel  and  other  a|>purtenances,  as  forfeited  to  them^ 
the  said  United  Stales  ;  for  that  the  said  brig  orYes^el 
since  the  twenty  second  day  of  March,  1794,  was  built^ 
fitted,  equipped,  loaded,  or  otherwise  prepared  within 
a  port  or  place  of  the  said  United  Statics,  or  caused  to 
sail  from  a  port  or  place  of  the  said  United  States,  by  a 
citizen  or  citizenH  of  tlie  said  United  Stati*s,  or  a  fo- 
reigner, or  other  }iersons  coming  into,  or  residing  In  the 
same,  either  as  master^  factor,  or  owner  of  the  s^d  brig 
or  vessel  for  the  purpose  of  carrying  on  trade  or  traffic 
in  slaves  to  a  foreign  country ;  and  also  for  that  the 
said  brig  or  vessel  since  the  day  and  year  last  afore« 
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saidy  was  built,  equipped,  loaded  w  otherwise  prepar-  sna 
ed  within  a  port  qt  place  iA  the  said  United  States,  or  CABOtiirfi 
caused  to  sail  from  a  port  w  place  within  the  said  Uni-  v. 
ted  Slates  by  a  citizen  or  citizens  of  the  said  United  u.states. 
Statfns,  w  a  foreigner  w  other  persons  coming  into  or  .^i..^.— «. 
residing  within  the  same,  tiiilitr  as  factor,  master  w 
owner  of  the  said  brig  or  vessel,  for  the  purpose  of  pro- 
coring  from  a  Cireign  kingdom,,  place  w  country,  the 
inhabitants  of  such  kingdom,  place  w  crMiutry,  to  be 
transported  into  a  foreign  place  or  country,  port  m  place 
to  be  disposed  of  and  sold  as  slavt's,  in  violation  of  a 
certain  act  of  Congress  of  the  said  Unitt^d  States,  pasA- 
M  tl\c  Sid  March,  1794,  entitled  <<  An  act  to  prohibit 
tlie  rariying  on  the  slave-trade  from  the  United  States 
to  any  foreign  place  or  crountry.  Also  for  that  since  the 
1st  day  of  January,  sSOS,  the  said  brig  w  vessel  was 
built,  fitted,  equipped,  loaded  (xr  otherwise  prepared  ini 
Some  port  or  place  within  the  juriscJiction  of  the  said 
United  States,  or  caused  \xi  sail  from  some  port  or  place 
within  the  said  United  States  by  some  citizen  or  citi* 
zens'  of  the  said  United  States,  or  some  other  person 
for  the  purpose  of  procuring  negroes,  mulattoes,  or 
persons  of  color  from  somt  foreign  kingdom,  place  or 
country,  to  be  transported  to  some  port  or  place  within 
the  jurisdiction  of  the  said  United  States  to  be  held, 
sold,  or  dispf>sed  of  as  slaves,  or.  to  be  held  to  service  or 
labor,  in  violation  of  a  certain  act  of  Congress  of  the 
United  States^  passed  the  second  day  of  March,  In  the 
year  of  our  Lord  one  thousand  eight  hundred  and  seven, 
entitled  «'  An  act  to  prohibit  the  importation  of  daves 
into  any  port  or  place- within  the  jurisdiction  of  the 
U.  States  from  and  after  the  first  day  of  January,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  eight/^ 
Wherefore  the  said  United  States,  by  Thomas  Parker, 
their  attorney  aforesaid,  pray  the  advice  and  oinnion  of 
this  holiorable  Court  in  the  premises,  and  that  on  due 
proof  of  the  allegations  aforesaid,  the  said  bng  cr  ves^ 
sel,  her  tackle,  apparel,  fuimiture  and  other  appurtenan- 
ces, may  bo  decreed  and  adjudged  as  forfeited  to  them 
the  said  United  States,  and  that  such  proceedings  may 
be  had  thereon  as  are  agreeable  to  law  and  justice,  and 
the  style,  usage,  and  practice  of  this  honorable  .Court'' 

<<THOM AS  PARKEB. 

**MomtyU.  BtaUh  S.  C.  IHstrict.^ 

VOL.  vir.  M 
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BBiG         To  tlie  transcript  of  the  record  which  came  up  was 
CAROLINE  annexed  the  following  statement  of  facts : 

V.STATB8.  *^  The  information  which  was  filed  in  this  case  against 
.^^^ the  Caroline  was  founded  upon  an  alleged  violation  ei- 
ther of  the  1st  section  of  an  act  of  Congress^  passed  the 
22d  March,  179*,  entitled  «  Ah  act  to  prchibit  the  car- 
''  rying  on  the  slave  trade  from  the  United  States  to  any 
"  foreign  place  or  country,"  or  of  the  2d  section  of  an 
act,  passed  on  tha  2d  of  March,  1807,  entitled  <<  An  act 
to  prohibit  the  importation  of  slaves  into  any  port  or 
place  within  the  jurisdiction  of  the  United  States  from 
and  after  the  first  day  of  January  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  eighf  By  the 
act  of  179*,  the  fitting  or  sailing  of  a  ship,  for  the  pur- 
pose of  a  traffic  in  slaves  to  any  foreign  country,  sub- 
jects the  sliip,  coneemed  in  such  traffic^  to  forfeiture.'^ 

*<  Tlie  act  of  1807  enacts,  that  if  any  ship  within  the 
jurisdiction  of  the  United  States  shall  be  fitted  out  or 
caused  to  sail  by  any  person,  either  as  master,  factor  or 
owner,  «  for  the  purpose  of  procuring  any  negroe,  mu- 
"  latto  or  person  of  color  from  any  foivign  country  to 
•*  be  tran8)K>rted.  to  any  place  whatsoever  within  the 
*' jurisdiction  of  the  United  States,  to  bo  held,  sold,  or 
•<  disi)os(  d  of  as  slaves,  or  to  be  held  to  service  or  la- 
te bor,"  :  he  shall  bu  forfeited  to  the  United  States.  It 
was  ad'Tutted  by  the  Claimant,  that  the  Caroline  came 
into  this  port  equipped  iii^e  any  common  merchant  ves- 
sel^ that  she  did, ,  after  her  arrival,  receive  fitmttU$  atid 
take  an  board  articles  calailated  for  tlii  slaise4radt  onb/* 
It  was  satisfactorily  proved  titat  the  Claimant,  after 
receiving  information  that  such  equipments  were  illegal, 
i*estored  the  Caroline  to  the  condition  in  which  she  was 
when  she  entered  this  port,  but  that  this  was  not  done  till 
alter  her  seizure ;  and  that  the  wooden  parts  of  the  fit- 
ments fbr  slaves  were  marked  as  they  were  take^nout 
of  the  vessel.  That  iti  such  condition  she  left  Charles- 
ton, bound  to  the  H  vannah  and  to  no  other  port. 
That  she  arrived  at  th  ;  Havannah  on  the  28th  of  Jiine» 
1810,  atid  that  there  she  was  sold  about  the  6th  of  Au- 
gust, 1810,  to  Spanish  subjects  who  fitted  her  out  for 
the  African  slave  trade.  His  honor  the  Circuit  Judge^ 
upon  the  ground  of  sufficient  evidence  having  been  ad- 
duced of  intention  to  carry  on  the  slave  trade,  either 
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abroad  or  at  home^  and  a  consequent  ylolalion  either      Bluo 
of  the  act  of  1704»  or  of  tlie  act  of  1807»  decreed  that  cabolikik 
the  Caroline  should  be  condemned  as  forfeited  to  tlie        v. 
United  States.  u.statss. 


ff  We  agree  in  the  above  statement  irfthe  case. 

«  WILLIAM  DRAYTON, 

^<  Proctor  for  JSppettanl, 

<«  THOMAS  PARKER, 

«  DMrict  AUanmi:* 

C.  Leb,  for  the  Jlppdlant,  contended, 

1st  That  the  libel  was  not  sufficient  to  Aupjiort  the 
condemnation — and 

2d.  That  the  oiFence  was  not  made  out  in  point  of 
fact 

1.  The  libel  does  not  state  aHj  certain  specific  of- 
fence. It  is  altogether  in  the  alternative.  It  does  not 
state  when,  nor  where,  nor  by  whom  the  vessel  was 
seized-— nor  when,  nor  where,  nor  by  >whom,  norin 
what  manner  the  vessel  was  fitted  out  It  is  altogether 
vague,  uncertain  and  informal. 

An  information  in  rem  ought  to  l^  as  precise  and 
formal  as  an  information  in  personam,  l^ie  civil  law 
requires  that  a  libel  should  be  certain  and  positive  in 
all  material  circumstances. 

2b»TIic  statement  of  fietcts  is  as  imperfect  as  the  libel. 
The  vessel  is  only  liable  to  forfeitui'e  when  she  shall 
have  been  actually  fittied^  equipped  or  prepared,  not 
while  she  is  JUttng,  equipping,  or  prepaiing.  The  de- 
gree of  equipment  ought  to  have  been  stated  that  the 
Court  might  judge  whether  it  were  such  fitting,  or  equip- 
ment as  is  contemplated  by  the  law.  Upon,  every  in- 
formation for  a  penalty,  the  offence  should  he  fully 
proved — Parker,  22.  This  case  is  like  that  of  Moodie 
r,  ship  Jllfrtd,  3,  Doll.  SOr,  in  which  this  Court  decid- 
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W10     ed  that  the  ship  was  not  illogsJI^^tted  out,  althonga  aha 
0jiiu>LiHE.had  taken  on  board  some  ai^ticles  calculated  for  war. 

v.f  TATE8.     J.  R.  iKOEBsoxXf  contro. 


Contended  that  the  case  and  the  libel  were  sufficient- 
ly explicit.  The  intent  was  clearly  shewn.  It  is  not 
nee  Bsary^  that  every  thing  necessary  for  the  voyage 
should  be  on  board  befon;  the  forfeiture  accrues.  The 
libel  states  the  offence  in  the  words  of  the  act  of  Con- 
gress. 

The  CovRTy  after  taking  time  to  consider^  directed 
the  foll.'iwing  sentence  to  be  entered. 

«  This  cause  came  on  to  be  heart  on  the  transcript 
^f  of  the  record  and  was  argued  hy  counsel^  on  cpnaider- 
«<atioii  whereof^  it  is  die  opinion  .of  the  Court*  that  the 
«f  Ubd  is  too  imperfkctU/  drarvth  tofmnd  a  genienc^  (fcomr 
f^demmition  thereon.  The  sentence  of  the  said  Circuit 
ff  Court  is  therefore  reversed*  and  the  cuuse  remanded 
«« to  the  said  Circuit  Court»  with  directUms  to  admU  thf 
*f  libel  to  be  amended.*' 

The  same  point  was  .also  decided  at  this  terra^  in  tiie 
cases  of  the  schooner  Hoppet — the  scHMmtr  EnUrprixO'^ 
the  ship  Emily,  and  the  schboner  Jnn. 


1S15.  BIGGS  V.  LINDSAT. 

Mkth      9th:  "     ■;■ 

Msenl^.ToT^n,  /« 

ERROR  to  the  Circuit  Court  for  the  district  of  Co- 
Sotih^lSg  l»»n^»i«>  in  «i  action  of  assumpnit,  in  which  the  verdict 
orderad  the   ami  judgment  were  in  favor  of  Uie  Plaintiff,  Lindsay. 

Pl^tifTto 

l!!?^hem,  u^     The  case  was  now  argued  by  Joites  and  Harteiu  for 
to  dray  on     the  Plaintiff  in  ^^rror ;  and  b v  F.  S.  Key  and  Morseix> 

be•ha^'*l^(  ao 

jjird».«i  ,«i     fi,,  f^^^j.  contended,  that  Ri.eigs  was  not  to  be  con* 
-  '  I  to    sidered  aa  a  joint  contractor*  but  a  6ub>purcbMer ;  and 
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that  if  tbe  Defendants  were  Jrintly  interested  in  the     biam 
purchaae,  they  were  uveraily  interested  in  the  sales.  In        v. 
sopportof  this  positinn,  they  dted  WaUim  m  Partner-  lutdsat. 
Mp,  M.    1    Ffse.    MS.    Ccwp.  M9.    2  A  JH.  298.  — ~— -* 
Oaug.  571.  4*  1  A  JK.  87.  ****"£  wii- 

and  if  they  do 

The  facts  of  the  case  are  statrd  in  the  opinion  of  the  not,  he  may 
Court,  which  was  deUvmd  as  follows,  by  t^^'the^^ 

int>unt  of  the 
LIVIK08TOK,  X  ^1^^^ 

lOfl 


This  was  an  action  brought  by  the  Defendant  in  er*  ^(jf**^  ^ 
por,  in  the  Ciit^uit  Court  of  the  United  States  for  the  SJJn  t  ^^ 
disrrictof  Columbia,  agiainst  William  St  warty  Charles  for.  money 
j:  JNourse,  Aquila  Bekll,  and  thf  Plaintiff  in  error,  Eli  £5?^^^^ 
sha  Rigjsr^y  as  co-partners^  to  recover  fifijn  th^^ni  the'andthebiiUor 
amount  pf  oertaii»  bills  of  exchanc^  and  damages  which  e^ehangr  m^ 
had  been  drawn  on  (hem  by  tbe  Dcppudant  in  error  to  eviSemle'on 
reimburse  him  for  certain  sal-  which  he  had  purclissrd  J*?»^  ««int. 
on  their  account,  and  which  bills,  being  protested  for  danTprS?«' 
non-payment,  were  aftenvardH  paid,  witii  damages,  bv  in  evidence  a 
tbe  Plaintiffs  bilow.     The  Defendrnt,  Beall,  vtas  not  j;^*^^^^^^ 
found — the  Defendants,  Nourse  and  Stewart,  confessed  to  the  Pi J^. 
judgment,  and  tbe  other  Defendant,  Riggs,  pleaded  tJie  ^^^  ^^<^  ^^^^^^ 
gen.«.l  Issue.  .  "tj,?-™ 

written  deda- 

The  declaration  contained   several  counts  on  the^^f*,^^^^ 
bjlls  of  exchange,  and  two  general  counts,  tbe  one  for  to  diuredit 
money  laid  out,  expended  and  paid,  the  other  for  mone^  if°a?e*Ac 
had  and  received,  under  which  last  counts  a  verdict  was  prot^'^of  ti 
found  for  tlie  Plaintiff.  «»»»,  Uie  pw 

tiff  sell  Uie 
»^  ,    .  . ,  ,    ,  ,,  Wit  without 

It  appeared  in  evidence,  tliat  some  time  in  i>  .vem*  orders,  it  Oh 
ber,  1809,  Stewart  and  Beall,  two  of  the  Defendants  below,  hb'rteS  rf^c- 
wrote  a  letter  to  the  Plaintiff,  ordering  a  purchase  oftioo,  aithoi^h 
salt,  and  stating  that  two  other  |)ersons  were  concerned  ^^*  "^"^JJ  "® 
in  the  said  order.    This  letter  directed  him  to  purchase  JTthi^bcf"^ 
from  10  to  30.000  bushels,  and  authorized  him  to  draw  d^nts. 
for  the  amount  of  such  purchases  on  the  Defendants, 
Stewart  and  Beall^  or  on  George  Price  and  Co.  of  Bal- 
timore.   Purchases  o(  salt  were  accordingly  made  by 
Lindsay,  who  from' time  to  time  apprized  Stewart  and 
Beall  of  the  same.    On  the  4th  Jaraiary,  1810,  one  of 
the  Defendants  wrote  to  Lindsay  a.<f  follows : 


the 
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BIG6S  <«  SIR, 

V. 

xiNDSAT,      "  Tou  will  hold  up  what  salt  you  may  have  pnrchas- 

■   ■■  ■ <^  ed,  and  aend  us  a  statement  of  your  purchases.    Tou 

•<  have  DO  doubt  received  Stewart  and  BealPs  orders,  re- 
<' questing  no  further  purchase.  We  shall  some  time 
'*  hence  direct  you  as  to  the  disposal  of  the  quantity 
<<  purchased.  In  the  mei^  time  jpn  may  draw  upon  ur» 
f<  or  upon  Stewart  and  Beall  for  the  amount,"  &c. 

It  appeal^  that  Lindsay  afterwards  drew  several  bills 
of  exchange  on  the  parties  who  had  subscribed  the  last 
metitioned  letter,  and  who  were  the  Defendants,  in  favor 
of  certain  persons  therein  named,  including  his  com- 
mission for  purchasing.  These  bills  were  presented  to 
the  drawees,  who  refused  to  accent  or  pay  the  same,  on 
which  they  were  protested  and  i*ecumed  to  Lindsay,  who 
took  them  op.  By  the  lav^  of  South  Carolina  ten  per 
cent  damages  are  allowed  on  the  return  of  such  bills 
under  protest,  and  there  was  proof  that  these  damages 
had  also  been  paid  by  Lindsay.  After  the  return  of 
these  bills  and  payment  of  them  by  Lindsay,  he  sold  the 
salt,  and  the  proceeds  on  such  re^sale  were  stated  by 
Litidsay's  counsel  at  the  trial  to  the  jury,  who  were  de- 
sired to  deduct  the  sante  from  his  demand  against  RiggSji 
which  was  done,  and  a  verdict  given  for  the  balance. 
There  was  no  other  evidence  of  the  proceeds  than  such 
admission,  and  tiie  Defendant,  Riggs,  denied,  that  the 
sum  stated  by  Lindsay's  counsel  was  the  amount 
thei'eof. 

In  the  course  of  the  trial,  the  counsel  of  Riggs  pi*o 
duced  a  letter  from  Noui-se  to  the  Plaintiffs,  which,  as 
hesopposed,  contained  a  statement  favorable  to  liis  client* 
To  discredit  this  statement,  the  Plaintiff  pVoduced  cer- 
tain interrogatories,  which  had  been  exhibited  to  Nourse, 
With  his  answers,  which  were  at  variance  with  the  let- 
ter produced  by  Riggs. 

The  first  exception  taken,  at  the  trial,  to  the  conduct 
of  the  Coui-t,  was  to  its  admission  of  piH)of  of  the  seve- 
ral bills  wiijch  hart  been  drawn  by  Lindsay,  and  pro- 
tested and  paid  by  him,  and  the  instruction  which  it 
gave  to  the  jury,  that  under  the  count  for  money  paid, 
laid  out,  and  expended,  Lindsay  might  recover,  not  his 
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commiBsions  which  were  incladed  in  the  bills^  bat  the     bi6€S 
ten  per  cent  damages^  if  the  jary  were  satisfied  that       v. 
they  uad  been  actaally  paid  by  him.  ixshsay. 

Neither  in  the  admission  of  this  •  testimony^  nor  in 
the  instructions  given  on  itf  was  any  error  committed 
by  the  Circuit  Court  As  Lindsay  was  expressly  au- 
thorized to  draw,  by  the  letter  of  the  ^th  of  Jaiiuary, 
181 0»  he  certainly  had  a  right  to  do  so,  and  wliethei* 
the  Defendants  accepted  his  bills  or  not,  so  as  to  render 
themselves  liable  to  the  holders  of  them,  there  can  be  no 
doubt  that  as  between  Lindsay  and  tiiero,  it  was  their 
duty,  and  that  they  were  bound  in  law  to  pay  them.  Not 
having  done  so^  and  Lindsay  in  consequence  of  their 
neglect  having  taken  them  up,  he  must  be  considei-ed 
as  paying  their  debt,  and  as  this  was  not  a  voluntary 
act  on  his  part,  but  resulted  from  his  being  their  sure- 
ty, (as  he  may  well  be  considered  from  the  moment  he 
drew  the  bills)  it  may  well  be  said  that  in  paying  the 
amount  of  these  bills,  whirh  ought  to  have  bfen  paid, 
and  was  agreed  to  be  paid  by  tlic  drawees,  he  paid  so 
much  money  for  their  use.  Nor  can  any  good  reascu 
be  assigned  foi*  distinguishing  the  damages  from  the 
principal  sum,  for  if  it  were  the  dut^  of  the  Defendants 
to  pay  such  principid  sum,  it  is  as  lauch  so  to  reim- 
burse Lindsay  for  the  damages  which,  «by  the  law  of 
South  Carolina,  he  was  compelled  to  pay^  and  which 
may  therefore  also  be  considered  as  part  of  the  debt  due 
by  the  Defendant  in  consequence  of  tne  violation  of 
their  promise  contained  in  the  letter  which  has  just 
been  mentioned. 

The  second  exception  which  appears  on  the  record  is 
to  the  admission  of  ceitain  inten*ogatories  which  hail 
been  propounded  to  the  Defendant,  Nourse,  with  his  an- 
swers to  the  same^  having  an  indoi-scment  upon  the 
i^ame,  purporting  to  be  an  acknowledgment  of  Nourse 
that  the  same  were  correct 

In  the  opinjon  of  tliis  Court,  this  paper  was  rendered 
premier  evidence  by  the  conduct  of  the  Defendant,  Riggs, 
who  had  read  as  evidence  for  himself  a  letter  from 
Nourseto Lindsay, dated  the  14th  ^pril,lSiO, containing, 
as  he  supposed,  some  matters  favorable  to  his  defence* 
This  letter  having  been  thus  produced  by  Higgs  Win- 
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BIGQ8     sdf/it  was  certainly  right  to  allow  Lindsay  to  discre- 
V         dit  the  representations  made  in  tiiat  letter  by  she^  ing 
XiDm^AT.  that  Nourse  had  tiimself  at  another  time  given  a  very 
— — —  diffbrent  accoant  of  the  same  transaction. 

The  other  opinions  of  the  Court  below,  to  which  ex- 
ceptions were  taken,  may  -be '  comprised  in  these  two ; 
that  the  Court  erred  in  thinking  tht  Defendants  jointly 
liable  as  co-partners,  and  that  the  re-sale  of  the  salt  did 
not  destroy  the  Plaintiff's  right  of  action.  In  both  these 
opinions,  this  Court  concur  with  the  Circuit  Court 

I^  is  perhaps  as  clear  a  case  of  joint  liability  as  can 
well  be  conceived.  Whatever  doubt  there  might  be  in- 
dependent  of  the  letter  of  the  4th  of  January,  1810, 
most  certainly  that  letter  puts  this  question  at  rest. 
Every  one  of  the  Defendants  sign  it,  and  there,  is  now 
no  escape  from  the  responslbOity  which  tliey  all  thereby 
incurred  to  the  Plaintiff.  Nor  tlid  Lindsay's  selling  the 
salt  after  he  had  taken  up  these  bills,  destroy  hn  right 
of  action  against  the  Defendants.  If  he  has«  acted  irre- 
gularly in  so  doing,  he  will  be  liable,  in  a  proper  action^ 
fbr  the  damages  which  the  Defendants  have  sustained 
by  such  conduct,  but  such  sale  could  not  be  pleaded  or 
set  up  in  bar  to  the  present  suit.  Nor  will  ^  the  Defen- 
dant, under  the  circumstance  of  this  case,  be  injured 
by  the  sunt  which  the  jury  have  discDunted  from  Lind- 
say's demand,  if  it  shall  hereafter  appear  thalt  as  iiiurh 
was  not  allowed  the  Defendants  on  that  account  as 
ought  to  have  been. 

The  judgment  of  the  Ciniuit  Court  is  aiBrmed^ 
with  costs. 


1813.  M^INTIBE  V.  WOOD. 

Mai«h      9th. 

MsefU....'WASHivGToi<(f  J.  and  Todd,  /• 

THIS  case  came  up  from  the  Circuit  Court  for  the 
^^•gJIJI^r^®^  district  of  Ohio,  upon  a  certificate  stating  that  the 
Cwti'ofthe  judges  of  tltat  Court  were  divided  in  opinitin  upon  the 
United  Stetet  question.  Whether  that  Court  haO  power  to  issue  a  writ 
yniTmt^'    of  mandamus  to  the  reg)ister  of  %  land-office  in  Ohio, 
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commanding:  him  to  issue  1^  final  ( rrtificatD  of  purchase  M^nrriBB 
to  tbe^  Plaintiff  for  certain  lands  in  tLa  state  2  v. 

irooo. 

Harpbk,  far  the  Plaintif,  referred  the  Court  to  the 

case  i>f  Maroary  v.  Madismf  (axiit  voU  t,  n.  137.)         amnu^  is  coo- 

^  *-  *  Hj^  ejtcta- 

•iTely  to  thoto 

The  constitution  of  the  United  States  extends  the  ju-  eaaet  id  whiok 
dicial  power  to  all  cases  in  law  and  equity  arising  under  f^-^^*^*^ 
the  constitution  and  laws  of  the  Uniti*d  States.  exerave  r^ 

tbeir  jiiri%& 

By  the  11th  sect,  of  the  Judiciary  act  of  1789,  voL  ±,  *"*' 
p*  BS,)  the  Circuit  Courts  have  original  cognizance  of  all 
,9uits  of  a  civil  nature  at  common  law  or  in  equity^ 
where  the  matter  in  dispute  exceeds  the  value  of  500 
dollars,  &c.  And  by  the  14th  sect  of  tlir  same  act  tliey 
have  power  to  issue  all  writs  necessary  for  the  exercise 
of  their  jurisdiction,  and  agreeable  to  the  principles 
and  usages  of  law.  Thid  is  a  suit  of  a  civil  mature  at 
common  law,  and  the  matter  in  disput<i  exceeds  the  va- 
lue of  500  dollars.  The  writ  of  mandamus  is  necessary 
to  the  exercise  of  their  jurisdiction,  and  is  agreeable  tC 
the  principles  and  usages  of  law.    S  Burr.  1266. 

The  power  given  by  tiie  constitution  is  divided  between 
tlie  Supreme  and  the  Circuit  Courts.  It  has  lieen  de- 
cided, tliat  the  power  to  issue  a  mandamus,  in  such  a 
case,  does  not  belong  to  the  Supreme  Court;  it  must, 
tlierefore,  be  in  the  Circuit  Courts. 

jfiarch  15tA...JoHN80ir,  J.  delivered  the  opinion  of 
the  Court  as  follows : 

I  am  instructed  to  deliver  the  opinion  of  tlie  Court  in 
tliis  case.  It  comes  up  on  a  division  of  opinion  in  the 
Circuit  Court  of  Ohio,  upon  a  motion  for  a  mandamaai 
to  tlie  register  of  the  land  office,  at  Marietta,  command- 
ing him  tfv  grant  final  certificates  of  purchase  to  the 
Plaintiff  for  lands,  to  which  he  supposed  himself  enti^ 
tied  under  the  laws  of  the  United  States. 

This  Court  is  of  opinion  that  the  Circuit  Court  did 
not  possess  the  power  to  issue  the  mandatniis  moved  for. 

Independent  of  the  particular  objections  which  this 
case  presents  fromlts  invidving  a  question  of  freehold* 
vol/-  VII.  65 
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M^NTiBB  we  arc  of  opinion  that  the  power  of  the  Circatt  Cqart» 

V*        to  issue  the  writ  of  mandaniiiSt  is  confined  exclusively 

WOOD,     to  those  cases  in  which  it  may  be  necessary  to  the  ex- 

—————  ercise  of  their  jurisdiction.  Had  the  llth  section  cf  the 
judiciary  act  cuvi  red  the  whole  ground  of  the  constitu- 
tion,  there  would  be  much  reason  for  exercising  this 
power  in  many  cases  wherein  some  ministerial  act  is 
necessary  to  the  completion  of  an  individual  right  aris- 
ing under  laws  of  the  United  States^  and  the  14th  sec- 
tion of  the  same  act  would  sanction  the  issuing  of  the 
writ  for  such  a  purpose.  Out  although  the  judicial 
power  of  the  United  States  extends  to  cases  arising  un- 
der the  laws  of  the  United  States^  the  legislature  have 
not  thouglit  proper  to  delegate  the  exercise  of  that  polit- 
er to  its  Circuit  CourtSi  except  in  certain  specifi^ 
rases.  When  questions  arise  under  those  laws  in  the 
State  Courts,  and  the  party  who  claims  a  right  or  pri- 
vilege under  them  is  unsuccessful,  an  ap])eal  is  given  to 
the  Supreme  Court,  and  this  provision  tlie  legislature 
has  thouglit  sufficient  at  present  for  all  the  political  pur* 
poses  intended  to  be  answered  by  the  clause  of  the  con- 
stitution) wl)ich  relates  to  this  subject. 

A  case  occurred  some  years  since  in  the  Circuit  Court 
of  South  Carolina,  the  notoriety  of  which  may  apologize 
for  making  an  observation  upon  it  hero.  It  was  a 
mandamus  to  a  collector  to  grant  a  clearance,  and  un- 
(|uestionably  could  not  have  been  issued  but  upon  a  sup- 
position inconsistent  with  the  decision  in  Uiis  case.  But 
that  mandamus  was  issued  upon  the  voluntary  submission 
of  the  collector  and  the  district  attorney,  and  in  order 
fo  cxti'iratc  themselves  from  an  embarrassment  result- 
ing from  conflicting  duties.     Volenti  non  JU  injuria* 
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Feb.         9lli.  ■  J  , 

./?fr5(rnt....LiviNGSToi7,  J.  and  Todd,  J. 

To  «"nst'tutc         ERROR  to  the  Circuit  Court  for  the  district  otMa 
SonfoTmRk-  rjland,  in  an  action  of  covenant  upon  a  policy  of  insn 
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Fance  (against  capture  only)  upon  the  cai^  of  theabip  iivivos 

Jfefifcimerf  <<  from.  Ouayaqidlf  or  her  last  port  of  depar-  ton  & 

ture  in  South  America*  to  New-¥ork/'  « warraiUed  oiir- 

Jtnerican  properti/f  proof  of  which  to  ht  rtquirtd  in  the  christ 

United  States  ofdy,^  «  and  warranted  fru  from  seixnre  v. 

for  UUeU  trade.**    The  declaration  was  on  a  loss  by  cap-  mabt'o. 

ture.  IKS.  co^ 


The  case  was  stated  as  follows  by  Matrshall^  Chi^„^^  insonuwe) 
Justice,  in  delivering  the  opinion  of  ttic  Court:  t>>ere  ihooid 

be  ao  amrma* 
tion  or  denial 

Julian  Hernandez  BarusOf  a  Spanish  subject,  having  of  •omefiiet} 
obtained  from  the  crown  of  Spain  a  license  to  import  J^"  ■"3J' 
from  Boston  into  the  Spanish  provinres  of  Peru  and  would  pUbijr 
Buenos  Ayrcs,  in  South  America,  in  foreign  vessels,  a  i^d  die 


certain  quantit>  of  goods  in  the  license  mentioned,  and  ^ehttion!^ 
to  take  bark  the  plx)cecd8  in  produce  on  paynientof  half  irby  thennge 
duties,  came  to  New  York,  in  September,  1808,  (Spain  J^^*^ 
being  then  at  peace  with  Groat  Britain,)  for  the  pur-  noeemiy  tiurt 
pose  of  carrying  on  trade  under  his  said  license.  SSuw  ^'ST' 

boardythceon^ 

On  the  24th  of  August,  1804,  he  entered  into  a  con-  <^!^*^^  ^ 
tract  with  a  certain  Antliony  Cai'it>U,  for  the  transpor-  eaSTot?^ 
tation  of  a  certain  quantity  of  goods  to  Lima,  in  Peru,  the  Piajntir« 
under  the  said  license.     Carroli  died  without  carrying  ^*J|^^ 
the  contract  into  full  effect.  policy/^ 

In  general. 

On   the  25th  of  January,  1805,  war  having  then  S'^JI^'J' 
broke  out  between  Great  Britain  and  Spain,  B.  Livings-  monnit  to  a 
ton,  who  bad  been  bound  as  Cantiirs  surety  for  thoiier-  JJJJJJ**  ^'^'^ 
formanrc  of  the  contract*  entered  into  a  new  contract  a SpMikhrab- 
with  Baruso  for  the  transportathin  of  the  same  goods.    {JJ*{j,e'ui?Sr 

Statei  in  a 

The  preamble  recites  the  lir*cnse,  and  says.  The  said  timcofpeaec 
Baruso  has  agreed  with  the  said  B.  Livingston  \o  make  Jfi'^Glijrt  " 
an  adventure  to  Lima,  on  the  conditions  and  stipulations  Oritain,  to 
following,  to  wit:  ^^.Sw^e.- 

Ibis  coiintiy 

1.  In  consideration*   &c.  ho  ugi^es  to  the  following  Ujjj^jj^^^^ 
partnership  with  tlie  said  B*  L.  in  virtue  of  which  he  andJli^Tt^iu 
transfers  to  the  said^nit,  all  his  powcre,  &c.  (under  the  Spjiniah   «. 
license)  of  sending  an  American  vessel  belonging  to  the  ^?inu«  to'*' 
said  L.  or  cbartei'od,  in  which  vessel  shall  be  embarked  rejkie  here 
gooils  to  the  amount  of  50,000  dollars,  the  fiuids  and  fi'^^  "^ 
vessel  to  be  furnished  and  advanced  by  said  I-.  lertbc  ^Vcsii 
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^prrQ9-      £•  BariMo  to  ohpdn  the  necessuy  papers  fh>ni  the 

Toir  ^  Spanish  consul,  and  B.  h.  to  paj^  the  duties.    Baruso 

GIL-  answerable  for  detention  or  confiscation  by  the  Spanish 

jQHBxsT  government  or  vessels  on  account  of  any  defect  of  right 

V.  to  send  under  said  license*  &c. 

|irs.  GO.       3.  L.  agrees  in  four  months  to  embark  the  goods  on 

bo^pl  ayessol  to  Lima,  t(i  proceed  thither^  and  to  rc- 

ingouc  o»  imr  tuni  to  the  Unitqd  States  with  a  cargo. 

perireenpreat 

Si«Si"i8*to  be  *•  ^*  ^^  choose  the  supercargo  and  instruct  him ;  and 
iDnndefeii  as  as  thu  adventure  will  appear  on  the  face  qf  the  papers 
^eithAnttl-  ^  ^i^^^S  ^o  B.  he-  shall  give  the  supercargo  a  pi»wer, 
Sough  the  '  and  recognize  him  t^e  master  of  the  cargo,  so  that  the 
^c  could  be  consignees  at  Lima  shall  follow  literally  his  orders. 
ri«i  on^h5?*r  The  consignees,  who  were  partners  qf  B.,  to  receive 
SpiU'ttb  sub-  a  commission. 

jjfeot  only. 
If  the  letter 

ptbinitted  to  6»  The  Said  L.  and  B.  agree  to  divide  equally,  and 
*^  *^ri?'  P*''^  *"^  P***^  ^^^^^'  ^^^  profits  of  the  advcntui-e.  L.  to 
the 'inMini"^^  haye  Commissions  on  sale. 

liefer  to  ano- 

t^ltSb^-  ''•  Optional  in  L.  to  sell  in  Uiiiled  States,  or  convey 
fi)^e  uieni»  the  retum  cargo  (o  Europe.  If  he  sells  in  the  United 
SJtjrin(3'*in.  ^^^^*  ^'  ^^V  ^^c  out,  at  the  price  of  sales,  as  much 
Ibrmation  that  as  Will  be  cquiil  to  his  riglits. 

fte  yeasel  hnd 

&'iii*to^u»^  8-  If  !«•  sends  tbc  cargo  to  Europe,  he  is  to  choose 
3p;n»ish^io-  the  supercargo,  but  the  consignees  to  be  chosen  jointly. 

derwriters  are 

Wnd  tp  no.  9.  In  case  of  loss  B.  to  claim  nothing,  as  Iiis  share 
Snd'S!^\^oV  *^  *****  profits  onl^  accrues  on  the  safe  retum  of  the  ves- 
thai  the  \c«sei  sel  to  the  United  Statrs.  Optional  with  L.  to  insure  or 
th^w  **^*^n "  "^**  L.  not  to  be  allowed  for  risk,  if  no  insurance, 
eeLliT^  w)"*^'  ."^"^'^  than  15  per  cent  No  insurance  to  be  on  the  risks 
inake  the  vqy-  of  the  Spanish  government. 

i»e  lfg«I. 

'iJie  usage  of  ,^ 

trad-  tnaj  be  12.  If  any  loss  accrues  fi-om  causes  not  stipulated,  B. 
S^'Tilhm.^h  *^  '"***^  '^"'^  ^^*^  privilege.  If  loss  on  sale  of  retum 
tuch  u8fii^t"o-  cargo,  B.  to  sustain  half. 

riginate<rin  a 

Ihc  t^'^^rn-''^  Livingston  soon  afterwards  chaitered  the  ship  Hcr- 
r.ient  of  iht  kimcr  for  the  voyage,  and  enterrd  into  a  contract  with 
n- 'qucsiio..  ^^''^  ^^^'^^  Plaintiff  Gilchrist,  one  James  Baxfer,  and 
vihah'.i  the  *  Edward  Gnswold,  forjointly  carrying  on,  with  them, 
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the  said  voyage.    Tlic  cargo  was  purchased  with  their  iivikoii. 
joint  funds,  and  was  shipped  to  Lima,  where,  and  at     tow  & 
Guayaquil,  a  return  cargo  was  received,  purchased      ou.- 

with  the  proceeds  of  the  original  carg?).  cnniST 

On  the  25th  of  March,  1806,  Mr.  Gilchrist  address-  mart'd, 
ed  to  Al-xander  Webster  &  Co.  at  Balti/nore,  a  letted   IM.  cq, 
containing  on  order  for  insurance. on  the  cargo  of  the  — — — *^ 
ship  licrkimer,  from  Guayaquil,  or  her  last  port  V)f  de- ^^<J™«*^ 
paitui'e  in  South  America,  to  New  York,  against  loss  due  time,  it 
by  capture  only,  warranted  American   property,   and  JJJ^'JJ*^!^ 
free  from  all  loss  on  account  of  seizure  for  illicit  or^y^^i^^^iy 
prohibited  trade.    It  says,  **  the  ownei*  are  already  in-  left  to  the  fci- 
♦'surcd  against  the  dangers  of  the  seas  and  all  other  JJ^^' J*  ** 
«  risks,  except  that  of  capture.'*  «  You  have  already  them  umter 
**  had   a  description  of  the  ship  from  Messw.  Church  l};***^^**^ 
<<and  Demmill,  the  agent  of  Mr,  Jackson,  and  which  xo  nets,  joiti. 
f« I  presume  is  coircct"    " I  think  pr-per  to  mention fiahie  ^  thm 
'"  that  the  insurance  will  be  on  account  of  Mr.*  Brock-  ^^^  y^  ^^^ 
"  hoist  Livingston  and  myself.     Mr.  Baxter  and  Mr.  ipr  Uie  Piiun- 
«  Griswold  arc  also  concerned,  but  the  first  gentleman  ^'^^,1^^** 
« thinks  there  is  so  little  danger  of  capture,  that  in  his  under  the  Jaw* 
« lettiT  from  Lima  he  expnssly  directs  no  insurance  to  ^^^*  *!." 
"  he  made  for  him  against  this  risk,  and  Mr.  Griswold  JJ.    *«!»»• 
« is  not  here  toi  consult.     Both  th«»se  gentlemen,  as  well  If  the  Plain- 
«  asthise  for  whom  you  are  desired  to  make  insurance,  ^Jj^^l'^* 
«  ai'c  native  Americans.'*  dvMct  the 

riikofeaptnrc 

The  letter  of  CIiuitJi  and  Demmill  was  dated  13th  jl^rdbip"  to* 
Feb.  1806,  and  after  describing  the  ship,  odds,  «  she  the  fommon 
"sailed  from  Boston  tlie  1:2th  of  May  last  for  Lima,Kri^m,  H 
*<  with  liberty  to  go  to  one  other  port  in  South  America,  may  aToki  th« 
«<  not  west  of  Guayaquil,  and  from  thence  to  New  York.  }jJ*JecilaiJ? 
«  She  has  permission  to  trade  ihere.^  that  t^rbk 

thus  increased, 

This  letter  was  laid  before  the  board  of  directors,  and  ^i^ri^i^"! 
the  application  at  that  time  rejected.  capture  ae- 

■  '  •*  conling  to  the 

The  letter  from  Gilchrist  to  Webster  and  Co.  was  af- 
terwards laid  before  the  board,  and  the  company  made 
the  insurance  for  the  FlaintiflTs  at  10  per  cent. 

The  Herkimer,  on  her  return  voyage,  was  captured 
near  the  port  of  New  York,  by  the  LearuUr,  a  BritisJi 
ship  of  war,  and  sent  to  Halifax,  where  she  was  con 
demned. 


law  of  nationt. 
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Tlic  Plaintifls  gave  the  underwriters  notice  of  the 
capture,  and  obtained  their  permission  to  prosecute  a 
claim  for  restoration  witliout  prejudice  to  their  right  to 
abandon.  On  receiving  notice  of  the  condemnation^ 
they  wrate  a  letter  of  abandonment,  which  was  deliver- 
ed to  the  underwriters,  wlio  refused  to  pay  for  the  loss^ 
whereupon  this  suit  was  brought. 

On  the  i*eturn  voyage,  just  after  doubling  Cape  Horn, 
Baxter^  who  was  supercargo  and  part  owner,  gave  to 
Edward  Giles,  the  third  mate,  a  bundle  of  papers, 
pai'tly  in  Spanish,  telling  him  at  the  same  time  that  in 
all  probability  ihey  might  fall  in  with  privateers,  who 
might  overhaul  the  trunk  in  the  cabin,  and  if  they  found 
the  pajiors,  it  was  probable  the  vessel  might  be  detain- 
ed as  the  ]iapers  were  in  Spanish,  and  they  might  not 
be  able  to  translate  thenu  Giles  put  the  papers  in  bis 
trunk. 

After  the  capture,  Giles  was  taken  out  of  tlie  Herki- 
mer into  the  Leander,  and  on  being  asked  if  he  had  any 
obic<*tion  to  have  his  ti'unk  searched,  replied  that  be 
Iiail  not.  The  trunk  was  then  searched,  and  this  bun- 
dle discovered.  It  contained  papers,  covering  (hecai*go 
as  the  property  of  Baruso,  mixed  with  others  which 
fthowed  that  in  fact  it  was  the  property  of  the  Plaintiffs 
and  of  Baxter  and  Griswold.  Evidence  was  given  to 
pniye,  that  the  usage  of  the  trade  made  these  papers 
ncOessary.  Thoi*e  was  also  an  estiniate  of  the  probable 
value  of  the  cargo,  if  shipped  to  Europe. 

The  Uorkimer  arrived  before  the  Leander ;  and  Bax- 
ter, upon  his  examination  on  the  standing  interrogato- 
ries, described  truly  the  character  of  the  voyage,  and 
stated  correctly  the  property  in  the  cargo,  but  denied 
his  knowledge  of  any  papers,  other  than  those  which 
were  exhibited,  as  belonging  to  the  ship. 

Issue  was  joined  on  the  plea,  that  the  Defendants  had 
not  broken  tlieir  covenant,  and  the  jury  found  a  verdict 
in  their  favor. 

On  the  trial,  28  bills  of  exception  were  taken,  partly 
by  the  Plaintiffs,  and  partly  by  the  Defendants.  Only 
those  taken  by  the  Plaintiffs  ai-c  now  before  the  Court. 
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The  Plaintiffs  prayed  the  Court  below  to  instruct  the  biViitg^* 

jury,  that  the  letter,  orderine^  the  insurance,  does  not  tox& 

contain  a  representation  that  no  jierson,  other  tlian  tlie  gul- 

said  Livingston,  Gilchrist,  Griswold  &  Baxter,  was  in-  ohkist 

tcrestcd  in  the  return  cargo  of  the  Herkimer ;  nor  that  v* 

all  the  {x^rsons  interested  therein  were  native  Aiiieri-  mary'd. 

cans.    Tbe  judges  were  divided  on  this  point,  And  the  iks.  oo. 
ihstructlon  was  not  given*                                                 — i— . 


The  5th  bill  of  exceptions  stated,  that  the  Plaintiffs 
prayed  the  Court  to  instruct  the  jury,  that  if  they  be- 
lieved the  testimony  offered  by  thein,  then  there  was  no 
such  concealment  of  the  said  papers  as  can  affect  the 
right  of  the  Plaintiffs  to  i*ecover  in  this  action,  which 
instruction  the  Court  refused  to  give,  but  directed  tlie 
jury  tliat  if  they  should  be  of  opinion,  that  from  the 
usage  and  couRse  of  trade  it  was  necessary  to  have  the 
Spanish  and  other  papers  delivered  by  Baxter  to  Giles^ 
tlie  Sd  mate,  as  aforesaid,  then  the  delivery  by  Baxter 
to  Giles,  and  the  finding  and  taking  of  the  said  paiK^rs 
by  the  officers  of  the  Loander,  was  not  such  si  couceaU 
ment  as  affects  the  right  of  the  Plaintiffs  to  recover. 

The  eth  bill  of  exceptions  states,  that  the  Plaintiffs 
then  prayed  the  Court  to  instruct  the  jury,  that  Barusj 
liaving  removed  to  New  York,  in  the  United  States, 
while  Spain  was  neutral,  for  theptirpose  of  carrying  on 
trade,  and  having  continued  to  i*eside  in  New  York 
until  after  the  capture  of  the  Herkiper,  the  said  Ba- 
fuso  could  not,  at  the  time  of  the  voyage,  be  consider- 
ed as  a  belligerent  This  instruction  the  Court  also  refus- 
ed to  give,  but  did  instruct  the  jury  that  if  they  should 
be  of  opinion  that  the  said  Baruso  settled  in  New  York 
hcfure  the  war  between  Spain  and  Great  Britain,  aud 
remained  there  domiciliate<l  and  carrying  on  tnulege- 
nerfdly  until  the  capture  of  the  Herkimer,  he  is  to  be 
considered  as  a  neutral ;  but  if  they  should  be  satisfied 
from  the  testimony  that  he  went  to  New  York  for  no 
other  purpose  but  to  carry  on  trade  as  a  Spanish  subject, 
which  he  could  not  engage  in  as  a  neutral,  and  that  he 
was  not  engaged'  in  any  other  trade  than  as  a  Spanish 
subject,  be  cannot  be  considered  as  a  neutt*al. 

The  7th  bill  of  exceptions  states,  that  the  Court  then, 
on  the  prayer  of  the  Defendants,  gave  to  the  jfiry  the 
following  opinion 
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xiTZKGs-      <<  The  Court  having  already  gives  an  opinion^  that 
TON  &     '<  Baruso  was  not  a  joint  owner  with  the  Piaintffs  anit 
GiJL-      ^*  Griswold  and  Baxter,  in  the  return  cargo  of  the  Her- 
CHBi8T«  '^kimer,  do,  in  compliance  with  the  opinion  of  the 
V.        «  Supreme  Court,  leave  it  to  the  jury  to  determine,  whe* 
5f  arit'd.   <'  ther  Baruso  had  an  intei-est  in  the  retum  cargo  which 
INS.  CO.    <<  increased  the  risk  of  the  said  voyage^,    aM  if  the 
-— — — ^— -  «  risk  was  increasedy  that  the  policy  watf  thereby  viti- 
«  ated.**    This  opinion  was  giren  on  the  prayer  of  the 
Defendants  to  instruct  the  jury,  that  the  non-commu- 
nication to  the  underwriters  of  papers  showing  Baruso 
to  have  an  interest,  and  to  be  a  Spanish  sutyect,  viti- 
ated the  policy. 

The  8th  bill  of  exceptions  stated,  that  the  Defen- 
dants theh  prayed  the  Court  to  instruct  the  jury,  that  if 
tliey  should  be  of  opinion  that  the  papees  which  were 
delivered  to  Giles  by  Baxter,  or  any  of  them,  increas- 
ed the  risk,  and^that  if  any  of  the  papeis  which  did  so 
increase  the  risk  were  not  necessary  by  the  laws  and 
usages  of  Spain,  or  the  course  and.  u<)age  of  trade  be- 
tween the  United  States  and  Lima,  and  that  it  was  not 
communicated  to  tlic  Defendants  that  such  papera  would 
accompany  the  cnr^t^f  then  the  Plaintiffs  were  not  enti- 
tled to  recover.    The  Court  gave  the  opinion. 

The  9tli  bill  of  exceptions  stated,  that  the  Plaintifis 
prayed  an  instruction  to  the  jury,  that  in  estimating 
the  increase  of  risk  on  the  return  voyagi'  of  tl)e  Heiki- 
mer,  they  were  to  consider  it  as^a  voyage  which  the 
Defendants  were  informed,  in  and  by  the  lettiT  of 
Chiu-ch  ana  Dommiil^  was  carried  cm  under  a  license 
from  the  Spanish  government;  a^id  the  question  for 
ihem  to  decide  was,  whetlier  the  ri.sk  of  such  a  voyage, 
carried  on  under  such  a  license,  was  increased  by  any 
of  the  circumstances  relied  on  by  the  Defendants  to  show 
an  increase  of  risk  in  this  case.  This  opinion  the  Coui*t 
refused  to  give. 

The  11th  bill  of  exceptions  stated,  that  the  PlaintiflTi 
produced  a  witness  to  prove  the  usage  of  tlie  trade,  who 
said  that  by  the  laws,  regulations  and  iisa^  of  the 
trade,  it  was  necessary  that  tlie  property  imported  in- 
to, or  exported  from  the  colonv,  by  a  forr^gner*  should 
be  under  a  Spanish  licenset  and  appeal^  to  be  Spanish 
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property.    Wbereapon  the  Defendants  moved  tlie  Court  LirilrGS- 
to  inntruct  the  jury ,  tbat  tliis  evidence  is  not  competent     ton  & 
to  pi*ove  tlie  municipal  laws  of  Spain^  or  tlie  usage  and      oil- 
ciistom  of  trade  established  by  their  municipal  laws,   chbist 
l^c  opinion  of  the  Court  was,  that  <«  no  parol  evidence        v. 
is  admissible  to  the  jury*  or  if  given>  can  be  regarded   maby'd. 
by  tlK-m^  ti>  prove  the  legislative  edicts  or  acts  of  the    urs.  co. 
Spanish  government,  or  to  pi*ove  any  usage,  custom  or  '  ■ 
course  of  trade  conforriiable  to  such  edicts  or  acts ;  but 
that  such  evi<lcnce  is  adoiiasible  to  prove  the  general 
usi-.ge  and  course  of  trade  tliat  may  depend  on  instruc- 
tions to  tiie  government  of  Peru.'' 

The  13th  bill  of  exceptions  stated,  tbat  the  Plaintiffs 
pVoduced  witnesses,  iji:norant  of  the  laws  of  Spain,  to 
prove  tlieir  nndei-stinding  of  the  usage  of  the  trade ; 
and  tiie  Defendants  pnxktced  counter  testimony  on  the 
Usage;  whereupon  the  De^ndants  moved  the  Court  to 
instruct  the  jurj',  that  the  t  stiiitr>ny  of  the  Plaintiffs,  if- 
believed,  was  not  competent  to  show  tiie  usage  or  course 
of  trade  tbat  the  Herkfmer,  on  her  return  voyage, 
should  be  accompanied  with  papers  giving  the  cargo  the 
ap])earance  of  Spanish  property.  The  Court  refused 
to  give  this  opinion,  but  instructed  the  jury,  that  if  they 
were  of  opinion  that  the  usage  or  coui'se  of  trade  from 
or  to  the  province  of  Peru  by  foreigners,  was  to  have 
a  license  from  tlie  king  of  Spain  to  trade,  and  to  have 
Spanish  papers  on  board,  to  show  or  give  color  that 
the  cargo  was  Spanish  property,  the  Defendants  were 
bound  to  take  notice  of  such  course  of  trade ;  but  if  the 
jury  should  be  of  opinion  that  the  trade  was  prohibited 
by  the  laws  of  Spain,  the  Plaintiffs  must  prove  that  the 
Defendants  had  notice  or  information  of  such  prohi- 
bition. 

The  30th  bill  of  exceptions  is  to  an  opinion  of  the 
Court,  that  whether  the  fdiandonment  was  in  reasonable 
time  or  not,  is  not  a  fact  to  be  exclusively  left  to  the 
jury,  but  to  be  decided  by  tlicm  under  the  direction  of 
the  Court 


The  3%th  bill  of  exceptions  stated,  tbat  the  Defen- 

dants  moved  the  Court  to  instruct  the  jury,  that  the  In- 

aiirers  are  not  liable  for  any  increase  ot  risk,  in  conse. 

quence  of  any  acta  done  by  the  insured  to  avoid  seizure 
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LIVINGS-  and  connscatinn  under  the  laws  and  regulations  pf  thf 
TON  &  Spanish  govo;  nroent,  ivhich  Instruction  the  Court  gavf« 
GIL-  The  25th  bill  of  exceptions  stated^  that  the  counsel 

CHRIST    for  the  Plaintifls  then  moved  the  Court  to  instruct  the 
V.        jarjy  that  the  right  of  the  Plaintiffs  would  not  be  af- 
MART^D.   fectod  by  any  increase  of  risk  produced  by  such  acts  as 
INS.  CO.    were  stated  in  the  preceding  exception,  if  such  acts  were 
— — —  according  to  the  course  and  usage  of  trade  on  the  voy- 
age insured.    Tliis  opinion  the  Court  refused  to  give. 

The  28th  bill  of  exceptions  stated ^  that  the  Plaintiffs 
moved  the  Court  to  instruct  the  jury*  that  tlic  increase 
of  risky  by  which  alone  the  right  of  the  Plaintiff's  to  re- 
cover in  this  action  can  he  effected,  is  an  increase  (by 
reason  of  some  act  or  omission  of  the  Plaintifllj,  or  their 
agents)  of  the  danger  of  n^/i{fui  capture  or  condemna- 
tion under  the  law  of  natioits.  The  Court  refused  to 
give  tliis  opiniom 

The  VT^rdict  and  judgment  being  against  the  Plain- 
tiffs they  sued  out  their  writ  of  error* 

UarpbR, /or  flu  FlahUiffs  in  error. 

i.  The  1st  question  is  tliai  upon  whicli  the  Court 
below  was  divided  in  opinion*  viz :  wliether  the  letter 
of  Gilchrist  to  Webster  &  Co.  ordering  the  insurance* 
rintains  a  representation  that  ho  other  person  than 
Livingston,  Gilchrist*  .Griswold  and  Baxter  was  inter- 
ested in  the  retur  n  cargo,  of  the  Herkimer*  or  tliat  all  the 
persons  interested  therein  were  native  Americans.  It 
certainly  does  not  contain  a  dii*ect  affirmation  of  either 
of  those  facts.  It  cotitaitis  at  most  a  negative  preg- 
nant; an  ambiguity  of  which  the  underwriters,  if  they 
deemed  it  important,  shofikl  have  required  an  explana- 
tion. Nothing  can  amount  to  a  representation  which 
is  not  certain  to  a  common  intent ;  so  certain  as  not  to 
admit  of  a  doubt*  provided  the  veracity  of  the  jiarty  be 
Hot  questioned*  and  he  be  not  under  a  mistake.  There 
is  no  difference  between  a  representation  and  a  warran-  • 
iy,  except  that  the  one  is  contained  in  the  policy  and 
the  ot  Iter  is  out  of  ir.    They  must  both  be  equally  certain. 

StoRt*  J.  Do  you  admit  this  question  to  be  relevant 
tio  th€ cause? 
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HARPBBi    No,  That  is  another  branch  of  the  lirgu*  xihings- 
inenr,  1  shall  ccintomd  that  it  was  immaterial  whether    ton  & 
Barusb  were  a  neutral  or  not;  but  that  he  wasy  quoad      oil- 
hoc  neutral.  chsist 

2.  The  2d  question  arises  upon  the  6th  bill  of  ezcep.  mabt'd. 
tioBS,  which  was  the  first  taJccn  by  the  Plaintiffs.    It  is   ins-  co. 

to  tiie  refusal  of  the  Court  to  instruct  the  jury  that  tliere  ^ 

was  no  such  concealment  of  papers  as  could  afRsct  the 
Plaintiff's  right  to  rec6ver,«  and  to  the  opinion  which 
the  Court  gave,  whei-eby  they  made  the  effect  of  the 
concealment  depend  upon  the  question  whether  tlie  pa- 
pers were  necessary  according  to  the  usage  and  course 
of  the  trade.    The  Plaintiffs  object  to  the  opinion  given. 

1  Because  it  makes  the  effect  of  Baxter's  .conduct 
relative  to  the  papers  depend  on  the  usage  and  course 
of  the  trade;  wiiereas,  independently  of  any  such  usage, 
that  conduct  could  not  affect  the  right  of  recovery ;  in- 
asmuch sm  it  did  not  amount  to  a  concealment  of  pa- 
l)crs ;  and  as  the  concealment  of  papers  cannot  affect 
such  a  right. 

2.  Because  it  i-equires  that  the  usage  and  courae  of 
the  trade ;  in  order  to  make  this  conduct  of  Baxter  in- 
nocent, should  render  it  necessary  to  have  those  papers 
OB  bfiaitl,  whereas  if  the  usage  and  course  of  trade  rjsB* 
MiTTBD  the  having  tliem,  it  was  sufficient. 

.?•  Because  it  extends  to  all  tlic  papers  delivered  by 
Baxter  to  Giles ;  many  of  which  were  iierfectly  imma- 
terial and  innoreiit  in  lliemselves,  independently  of  any 
usage  or  course  of  trade. 

The  act  did  not  amount  to  a  concealment.  It  was 
only  putting  the  papers  from  one  trunk  to  another  less 
liable  to  be  searched.  It  must  be  such  an  act  as  would 
be  likely  to  piTvent  discovery ;  and  it  mu.st  be  done 
witli  intent  to  deceive  the  belligerent,  and  to  defraud  him 
of  ^ome  belligerent  nglit.  When  the  prayer  for  an  in- 
struction is  hypothetical^  the  facts  coustitutiug  tlie  hy- 
pothesis are  to  be  considered  as  found  by  special  verdict. 
If  these  facts  had  been  found  by  a  special  vei*dict, 
they  woidd  not  have  been  a  finding  of  a  concealment. 
But  concealment  of  pa|)er&:  is  not  a  violation  of  neii- 
irality.    It  is  no  ground  for  condemnation,  nor  even 
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uviifos-  for  detention.    The  answer  to  the  Russian  memorial 

TO.^  &     expressly   disclaims  concealmenU  antl  even  dtstrnction  of 

OIL        paprs  as  a  legal  ground  of  rondi-mnation.    It  is  only  m 

CHRIST    ground  to  rcfise  costs  or  damages  on  restitution  $  or  to 

V.         n*fuse  further  proof,  wh<Te  there  is  prima  facie  ground 

.MABY*o.    of  condemnation  inde|)endent  of  the  conceal ment-^l^ 

INS.  CO.    Rob.  append.  5,  answer  to  the  Roman  mtnumaU  ^  JBpfrf 

—— ~  88 — the  Rismg  Sun. .  Kv6n  spoliation  of  papers  would 

afiVct  Baxter*8  propcity  only  ;  and  the  Plaintiffs  would 

be  permitted  to  give  further  prooL 

Some  of  the  papers  di^livered  to  Giles  were  wholly 
unimportant,  an.i  nnnecessary  to  the  prosecution  of  tho 
▼oyage  in  saf  ty*  and  yef  the  opinion  of  tlie  Courts  (to 
be  in  favur  of  the  Plaintiffs)  requii*ed  that  they  should 
be  necessary  according  to  tlie  us^ge  and  course  of  the 
trade.  .Among  those  papei*s  was  an  estimate  of  the 
Talue  of  the  cargo  if  ro-shipp  d  from  New  York  to  Ca- 
diz. This  certainly  was  not  necessary  by  the  usage  of 
the  trade.  There  were  si-veral  other  papers  eq-ially 
unimportant.  Yet  in  the  opinion  of  the  Court  the  ron* 
ceahnent  of  these  papet*s  violated  the  warranty  of  neu- 
trality. 

S.  The  5d  question  arose  on  the  6th  bill  of  exceptions 
which  was  to  the  opinion  of  the  Court  which  made 
Baruso's  character,  as  a. neutral  or  beliigerenty  depend 
upon  the  kind  of  trade  he  carried  on»  as  welt  as  upon 
iiis  domicil. 


The  Plainjtiffs  object  to  this  opinion,  1st.  Because 
the  place  of  domicil  acquired  in  time  of  peaco  is  the 
criterifm  of  a  man's  character  as  n^Hitral  or  belligerent^ 
and  not  the  nature  of  the  trade.  In  the  case  of  the 
Harmony,  2,  Rob.  ttee,  G.  W.  Murray  residing  in 
France,  was  considered  as  a  belligerent,  while  his  part- 
ners in  the  same  udventuref  residing  in  the  United  States 
W'*re  consid(*red  as  n'*utrals.  '  S,  Rob.  21,  the  Indian 
Ch'uJ.  3,  Rob.  :^7,  the  CUto. — t ,  Rob.  StSf  standing  tn- 
terrogatories.  tlth  interrogatory  09  to  reiridenu  ^  the 
parties. — 5,  Rxib.  AppendlXn  onler  in  council  of  the 
24tl»  of  Jane,  1803,  relating  to  inhabitant  at  rertain 
colonies.  8,  T.  R^  31,  Wilson  v.  Marryatf  1,  Cain^s 
cases  in  error^  2d,  Dngnet  v.  Rhindander,  Tl)e  nature  of 
the  trade  has  nothing  to  rio  with  the  question.  If  neu- 
tral by  domicil  he  may  trade  with  beUigerentB|  provi- 
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ded  it  M  not  in  articles  contrabaiid-if  war«    His  nea-  xivikos- 

traliiy  wap  not  inconsistent'  with  his  privilege  as  a  Toir& 

Spanish  siibiect.    Htf  does  not  kseUs  privilege  hy  M-  oil* 

coming  a  neutral  American.,    As  between  him  and  the  CH&is<t 

gDvemm'^nt  of  Spain*  he  was  still  a  Spanish  subf<ct.  v» 

But  as  between  him  and  the  jB^vemment  of  Great  Bri-  mabb'o. 

tain«  he  was,  acconling  to  the  principles  of  the  British  ins.  co^ 

prize  Cfjurtsy  an  American  merchant.  ^ 

The  PlaintiflTs  also  object  to  the  opinion  of  tlie  Court 
because  there  was  no  evidence  upon  which  the  Cotti*t 
could  ground  the  hvpothesis«  that  Bamso  came  to  thift 
countrj^  to  carry  on  that  trade  only.  Although  the  fact 
might  be  that  he  carried  on  no  other  trade  yet  it  does 
not  follow  that  he  came  here  for  no  other  purpose. 

4.  The  4th  question  arises  under  the  7th  bill  of  ex* 
ceptioris»  w)»icli  states  that  tlie  Court  (in  compliance 
with  the  opinion  of  the  Suprt^mt*  Court  *)  lejfl  it  tQ  the 
jurR  to  determine  w  hether  Baru.so  had  an  interest  in  the. 
h*tnni  cargo  ^;hi('h  inrrensed  the  risk  of  the  voyage  ^ 
and  directe<1  the  jury  that  li  the  risk  was  increased^  the 
policy  was  thereby  vacated. 

The  Plaintiffs  object  to  this  opinion  of  the  Court, 

1.  Because  it  leaves  it  to  tlie  jury  to  decide  a  mere 
question  of  lawv .  viz  :  whether  tbe  contingent  interest 
of  Baruso  in  the  voyage,  could  have  the  effect  c)f  defeat- 
ing the  Plaintiffs  right  to  recover,  by  inct*easing  the 
risk  ;  instead  of  directing  tliem,  as  ought  to  have  beeii 
done^  that  such  an  interest  was  not  subject  to  captpn^ ; 
that  the  Plaintiffs  were  not  bound  to  disclose  It ;  and 
that  therefore  it  could  not  in  law  affect  their  right  to 
recover. 

2  Because  it  does  not,  as  it  ought  to  havedone^ 
mak**  the  effect  of  Baniso's  interest  on  the  right  of  re- 
coyery,  depend  on  his  national  character;  it  being 
clear,  as  the  Plaintiffs  contend,  that  if  he  was  a  neutral, 
and  not  a'heIHgerent,  his  property  was  not  liable  to 
capture,  and  no  interest  which  he  had  in  the  voyage 
could  affect  their  right. 

See  Ante,  vol.  6,  |>.  874: 
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laviNGS-      3.  Because  it  docs  not,  an  it  ought  to  havo  done^ 
TO?r  &     make  tbe  efluct  of  this  interest  on  Uie  right  of  recoverjTj 
GIL-       de{)eiid  on  the  usage  and  course  of  the  trade ;  it  being 
CHUisT    clear  as  tliey  contend,  that  if  tlic  usage  and  coarse  of 
V,        tlic  trade  authorized  the  use  of  a  Spaniard's  name  to 
mauy'd.    cover  tlic  voyage,  a  niei*o  contingent  interest  of  tiiat 
IKS.  CO.    Spaniard  in  Uie  voyage  could  not,  nor  could  any  inter- 
.^ est  which  he  could  have  in  it  oonmtenOii  with  the  'war- 
ranty, affect  the  right  of  the  Plaintiffs. 

4.  Because  the  Defendants,  having  protected  tiiem- 
selves,  by  a  warranty  of  neutrality,  against  the  cffoct 
of  any  belligerent  interest  in  the  voyage,  were  not  enti- 
tled to  a  disclosure  of  that  of  Baruso,  even  could  it  be 
considered  as  a  belligerent  interest. 

The  Couit  below  misunderstood  the  opinion  of  this 
Court  upon  everj  point  on  which  an  opinion  was  given 
when  this  cause  was  before  this  Court  on  tlie  former 
writ  of  error,  ^.tffilf,  vd.  6,  p.  tr^.J 

Wli<:ther  Baruso  had  an  interest  in  the  return  cargo 
was  a  question  of  law  dependent  upon  tlio  construction 
ofthiscontractf 

The  opinion  of  this  Court  was  that  if  Bai*oso  had  an 
interest  in  the  return  cargo,  the  materiality  of  tliat  in- 
terest to  tlie  risk  of  the  voyage,  was  a  fact  to  be  decided 
by  a  jury  under  tlie  direction  of  a  Court.  This  Court 
did  not  decide  that  tlie  question  whether  Baruso  had  such 
an  interest,  was  to  be  left  to  the  jury.  The  Court  be- 
low ought  to  have  directed  the  jury  that  Baruso  had 
no  interest.  He  wafi  not  to  share  the  loss  unless  that 
loss  happened  by  a  defect  in  his  license.  He  was  only 
to  shai^c  in  the  profits  after  the  vessel  should  arrive.  It 
was  only  a  contingent  inteivst  in  the  success  of  the  voy- 
age, like  the  intci*est  of  a  consignee  who  is  to  have  a 
cummission  on  the  sales.  Suppose  a  consignee  in  a 
neiitrtil  country  should  be  a  subject  of  a  belligerent  na- 
tion, W(»uhl  his  contingent  interest  vitiate  the  policy  ? 
It  would  afford  uojtist  ground  of  interference  by  a  bel- 
ligerent. The  question  is  not  what  would  furnish  a  jusl 
pretext  for  rapacity,  but  what  would  be  a  just  gt*ound 
of  detention  under  the  law  of  nations,     i.   Caine\s  Cu. 
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m  error,  «5,  Dugud  v.  Bhiwiainder.    %  Ea$tf  282,  Ba-  wvikos- 
ker  V.  makes.  Toir  & 

The  Court  below  ought  to  have  tolil  tlic  jury  tliat  chirst 
Baruso,  being  domiciliated  in  the  United  8tate«,  \9m  to       .v. 
be  considered  aa  a  neutraif  and  as  such»  bis  proi)<5rty  was  kabt'd. 
safe  uiftler  the  law  of  nations,  whatever  pretext  his   ins.co. 
nam<$  might  have  afforded  to  a  rapAcious  cruizer.  - — • 

The  connexion  of  a  belligerent  interest  witii  a  neutral 
interestf  does  not  render  v^id  a  policy  on  tlie  neutral 
interest. 

Besides  the  course  of  the  trade  made  it  necessai^y 
that  the  property  should  be  in  the  name  of  Baruso,  aiid 
this  was  known  to  the  underwriters. 

But,  with  submission  to  any  opinion  which  this  Court 
may  have  given,  the  interest  of  Baruso  was  wholly  im- 
material to  this  casd.  The  Defendants  have  guarded 
tliemsclves  by  the  warranty  of  neutrality.  If  the  pro- 
perty be  neutral  UiQir  mouths  arc  stop|)ed.  When  iliCj 
take  a  wai'ranty,  they  wavo  all  questions  of  this  kind. 
The  premium  was  calculated  upon  the  warranty.  When 
a  contract  is  reduced  to  writing  all  antecedent  negotia- 
tions are  merged  in  the  conclusive  act.  The  Plaintifis 
were  not  bound  to  give  notice  of  any  belligerent  inters 
est  As  to  t\ery  tiling  against  which  the  warranty  is 
a  protection,  no  disclosure  was  necessary. — Marshallf 
475.  It  Baruso^s  interest  did  not  violate  the  warranty 
it  was  immaterial. 

5.  The  5tli  que^stion  arose  upon  the  Stii  bill  of  exCef* 
tions  which  was  taken  to  the  opinion  of  the  Court« 
<<that  if  the  jury  should  be  of  opinion  that  the  papers 
«'  which  wci-e  delivered  by  Giles  to  Baxter,  or  any  of 
<f  them,  increased  the  risk,  and  that  if  any  of  the  papers 
*'  which  did  so  increase  the  risk  were  not  necessary  by 
"  the  laws  and  usages  of  Spain,  or  the  course  and  usage 
<«  of  trade  between  the  United  States  and  Lima,  and 
« that  it  was  not  communicated  to  the  Defendants  that 
"such,  papers  would  accompany  the  cargo,,  then  the 
«« Plaintiffs  were  not  eiftitlcd  to  recover."'  * 

To  this  opinion  the  riaintilfs  object. 
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LiTiKoa-      1.  Because  it  requires  that  ttiose  papers^  in  or^er  to 

Toir  &     be  coiiMidered  as  innocent*  sliouM  M  fiecesianf  by  tlie 

on.-      usage  and  course  of  the  trade;  whereas  it  was  sufficient 

CHRIST    if  the  usage  anthorixed  them,  although  it  might  not  have 

V.        rendered  them  necessary* 
maht'b. 

iNB.  CO.  ^  Because  the  Defendants  having  protected  thcn- 
selves  by  a  warranty  of  neutrality  against  unnculial 
conduct,  were  not  entitled  to  a  disclosure  of  the  fact 
that  those  papers  would  be  on  board. 

The  effect  of  the  Spanish  papers  was  neutralized  by 
the  real  American  documents  on  boai'd,  showing  clearly 
the  real  state  of  the  intere^  of  the  Plaintiffs.  If  the 
Spanish  papers  had  stood  alone  they  might  have  been  a 
ground  of  detention*  or  perhaps  of  further  proof;  but 
they  of  themselves  sliowed  a  neuti*al  characterf  tiioogh 
not  the  same  ownership.  Tliey  stiowed  the  pro|)crty 
to  belong  to  Barusoy  and  that  he  was  a  resident  of  Bos- 
ton. But  the  paiiers  which  acx^ompanied  them  in  the 
same  bundle*  showed  the  real  ownership  and  clear  neu- 
trality of  the  cargo.  The  Spanish  papers*  therefore, 
did  not  prove  the  property  to  be  belligei'ent;  and  if  they 
did  not  falsify  the  warranty*  Uiey  were  perfectly  im- 
material. 

6.  The  6th  question  was  upon  the  9th  bill  of  exceptions^ 
which  was  taken  to  the  refusal  of  the  Court  tfi  instruct 
the  jury  that  in  estimating  the  risk  they  were  to  take 
into  consideration  the  circumstance  that  it  was  a  voy- 
age which  the  Defendants  were  informed  was  carried 
on  under  a  license  from  the  Spanish  govern-nent  It  is 
clear  that  the  connexion  of  Baruso  with  such  a  vojage 
could  not  increase  the  risk* 

7.  llie  7th  question  was  upon  the  11th  bill  of  excep- 
tions* which  was  takan  to  the  opinion  of  the  Court  tliat 
parol  evidence  was  not  admissible  to  prf)ve  any  a^age, 
custom*  or  course  of  trade*  conformable  to  the  legisla^ 
tive  edicts  or  acts  of  the  Spanish  government.  But  that 
such  evidence  was  admissible  to  prove  the  general  usage 
or  coui*se  of  trade  that  might  depend  upon  instructions 
to  the  government  of  Veru. 

The  Plninti^fs  object  to  this  opinion  because  it  pce- 
cluded  them  from  parol  proof  of  the  usage  and  course 
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of  trade,  in  case  that  usage  and  course  should  have  i^iviNGd 
arisen  out  of,  or  even  should  happn  to  be  in  confoi'mi-     ton  k 
ty  with  the.  legislative,  acts  or  edicts  of  Spain.   '  Whei^esis      gxt.- 
the  usage  and  course  of  trade  ai'e  in  all  cases  facts    chkist 
capable  of  parol  proof,  and  seldom  susceptible  of  any         vi 
other,  mart'd* 

INS.  CO. 

8..  The  8th  question  arose  upon  the  13th  bill  of  ex-  ■ 
ceptions,  which  was  taken  to  the  opinifin  of  the  Court 
that  the  De&ndants  wei«  bound  to  take  notice  Of  the 
iisage  and  course  of  trade,  but  not  of  the  laws  of  Spaiii 
prohibiting  the  trade. 

To  the  latter  part  of  tins  opinion  the  Plaintiffs  object^ 

1.  Because,  whether  the  trade  was  generally  prohi- 
bited by  the  laws  of  Spain,  or  not,  was  a  matter  wholly 
immaterial ;  and  their  right  of  recovery  ought  not  td 
depend  on  the  knowledge  wiiich  the  Def^^ndants  might 
or  might  not  possess  of  an  immaterial  fact. 

2. .  Because  if  the  pn>hibition  of  this  trade  by  the  law» 
of  Spain  was  legally  proved,  and  was  a  matt^rial  fact^ 
the  Defendants  were  bound  to  take  notice  of  it 

3.  Because  there  was  no  legal  evidence  given  in  the 
cause,  or  stated  in  any  of  the  bills  of  exceptions,  that 
this  trade  was  generally  prohibited  by  the  laws  of  Spain ; 
the  only  evidence  being  that  it  could  not,  accortling  to 
the  usage  and  bourse  of  the  trade,  be'  carried  on  to  a 
foreign  port,  except  under  a  special  peiMiiission,  a  Spa* 
hish  name,  and  Spanish  papers.  'Therefore  it  ought  not 
to  have  been  left  to  tlie  jury  toTind  that  this  trade  was 
proliibited  by  the  laws  of  Spain,  aS  a  foundation  for  re- 
quiring the  Plaintiffs  to  prove  that  tko  Defendants  bad 
notice  of  tlie  prohibition. 

^.  The  9th  question  tvas  on  the  2bth  bill  of  excep- 
tions, which  was  taken  to  the  opinion  of  the  Court,  that 
the  question  whether  tlM^abandonmrnt  was  or  was. not 
in  reasonable  time,  was  not  a  question  of  fact  to  b«*  ex- 
clusively decided  by  the  jury,  but  was  to  be  deci'^ed  by 
them  under  the  direction  of  the  CouH.  The  Plainriffs 
contend  that  under  tlie  opinion  of  this  Court  in  this 
rase  upon  the  former  writ  of  error  Cf^nte,  vol. «,  p.  274^ 
VOL.  VH.  «r 
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uvprcs-  it  is  a  mere  question  of  hct  to  be  found  by  the  jarjr, 

Toir  &    But  fts  some  doubt  arose  in  consequence  of  what  was 

GO.-      said  by  this  Ck>urt  in  the  cake  of  the  O^esapeakt  Ik.  Co^ 

CHBisT    V.  StarkCf  fatdh  vd»  0,  f.  S68J  this  bill  of  exceptions 

V.       was  taken  that  the  opinion  of  this  Court  may  be  fully 

makt'd.   understood. 


nrs.  ro. 


MAB8HAXL9  Ck.  J.  said  he  understood  that  the  Court 
miglit  Instruct  the  jury  that  certain  facts  constitute  rea^ 
soiiabic  notice;  but  that  in  a  special  verdict  it  must  be 
stated  whether  the  time  was  reasonable. 

Habfer. 

10.  The  10th  question  arises  upon  the  mh  and  25tli 
bills  of  exception.  In  which  the  Court  instructed  the 
jury  in  substance  that  tiie  insurers  were  not  liable  for 
any  incn^ase  of  risi^  in  consequence  of  any  acts  done  by 
the  insured  to  avoid  seizure  and  confiscation  under  the 
taws  and  regulations  of  the  Spanish  government;  al- 
though such  acts  were  according  to  the  usage  and  course 
of  the  trade  on  the  voyage  insui*ed. 

The  Plaintiflb  object  to  this  opinion^ 

1.  Because  it  is  in  vague  and  indefinite  terms;  where- 
as it  ouglit  to  have  specified  the  acts  which  were  to 
have  the  oiTect  in  question;  to  the  end  that  they  might 
appear  to  be  acts  of  which  there  was  evidence  before 
the  jury,  and  which^  if  proved,  were  capable  in  law  of 
producinifr  that  effect. 

2.  Because  the  effect  of  those  acts  on  the  right  of  re* 
CO  very,  is  not  made  to  depend  on  tlie  course  and  usage 
of  the  trade. 

11.  The  lltli  question  was  upon  the  28th  bill  of  ex- 
ceptions, which  was  taken  to  the  refusal  of  the  Court 
to  instruct  the  jury  in  substance  that  the  only  risk,  thQ 
increase,  of  which  could  affect  the  Plaintiff^'s  right  to  i*e« 
cover,  was  the  risk  of  rightful  capture  under  Ske  law  of 
nati(ms. 

The  PlaintifTs  contend  that  what  would  give  a  mers 
pretext  for  uujuat  capture,  wa<9  not  sufficient  to  charge 
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the  Plaintiirs  with  an  incretue  of  the  risk   insured  uvihos- 

against,  so  as  to  avoid  the  policy.    Every  thing  was  toh  k 

immaterial  which  did  not  increase  the  risk  of  rightful  oil- 

capture  and  condemnatiun;  and  wh^rh  did  not  furnish  CHmisT 

at  least  a  ground  of  condeninatiiMi  wl  Jch  the  bdligerent  v. 

has  holden  to  be  a  rightfid  ground.  maby'd. 


Baruso  had  no  interest  in  tlie  ship,  and  yet  the  ship  - 
as  we U  as  the  cargo  was  condemned— no  doubt  on  the 
principle  that  it  was  a  trade  in  time  of  war,  not  per- 
mitted in  time  of  peace.  But  the  license  dmbdshitd  the 
risk  because  it  showed  that  it  was  a  trade  permitted  in" 
time  of  peace. 

PiHKKEY,  Momtfi  €hntralf  cmntra. 

1.  As  to  the  division  of  opinion  in  the  Court  below. 

It  in  true  the  letter  ordering  the  Insurance  does  not 
in  direct  termn  deny  that  no  other  person^  had  an  inte- 
rest in  thn  cargo,  but  it  contains  a  strong  implication 
^0  that  effect  If  any  tr:\nsaction  requires  hma  JUk^  it 
iS  a  repnrsentHtioii  for  )nisui«ance.  It  is  the  act  of  the 
injured  and  they  ought  not  to  shcHcr  thrmselves  under 
an  ambiguity.  If  it  be  calculated  to  mislead  it  is  suS- 
cient 

It  is  true  that  nothing  is  stated  negatively.  But  why 
name  others  as  concerned  who  were  not  to  be  insured, 
unlesfi  to  infoim  the  underwriters  respecting  the  whole 
transaction  with  refere ncd  to  the  national  character  of 
all  parties  coneerned.  It  is  calculated  to  excite  in  the 
minils  of  the  unflc*i-\vriters  a  belief  tiiat  it  contains  infor- 
mation on  that  «ubjiTt  Thry  who  undertake  to  convey 
information  must  take  caro  that  it  do  not  exibite  an 
idea  wiiich  they  did  not  mean  to  convey. 

This  ]ioint,  however,  is  not  considered  as  of  vcrj 
great  importance. 

2.  The  next  question  is  much  more  important.   Tliis 
question  arises  on  tlic  5th  bill  of  exceptions. 

The  Court  gave,  in  substance,  the  iiistniction  which 
the  Plaintiffs  prayed^  and  yet  tlie  Plaint! fTs  excepted  he 
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xiTiiros-  cause  it  wad  not  exactly  in  their  own  words.    Tbo 

TOH  &     Plaintiffs  had*  among  .otiber  things,  given  evidence  that 

OIL-'      the  papery  fimnd  in  Qiles's  trunk  were  necessary  hu^- 

CBBisx    cording  tb  the  usage  and  course  of  the  trade^  and  then 

V.        pra>ed  the  Court  to  instruct  the  jury  that  if  they  be- 

M ABT'p.  lifvcd  the  evidence  so  offer^-d,  then  there  was  .no  such 

Ufs.  CO*    concealment  of  the  said  papers  as  conld  affect  the  right 

— — of  the  Plaintife  to  mjover ;  and  this  was  in  truth  the 

direction  which  the  Court  gaye. 

But  the  Coui*t  ought  not  to  hsve  given  the  direction 
as  prayed.  The  conce^ropnt  of  the  papers  was  unneu- 
tral; although  ttie  parties  were  justifiable  in  using  them 
to  protect  their  Hlegal  trade.  -  I'he  whole  transaction 
was  unneutral.:  first,  in  concealing  the  papers,  and  se- 
condly, in  denying  a  knowledge  of  them'.  The  bellige- 
rent had  a  right  to  see  the  papers.  It  was  a  clear  bel- 
ligerent right  Sowing  from  the  right  of  scai*ch. 

No  Court  of  aUmirs^lty,  however  rapacious^  has  eyei. 
considered  concealmontof  innt>cent  papers  as,  per  se,  a 
ground  of  confitjcalion  ))ut  this  was  not  a  conceal- 
ment of  innocent  pai)ers«  It  was  a  concealment  of  pa- 
pers tending  to  prt)ve  the  property  to  be  bellig<'rent. 
It  inci*cased  the  suspicions  already  excited  by  oilier  cir- 
cjimstanres.  Baxtei*  was  supercatgo,  and  liis  acts  bind 
.  the  others,  atthougli  he  was  a '  partner.  AH  tlie  part- 
ner3  are  affected  by  the  fraud  of  any  one  of  them.  1 
Bob.  XO^n  llie  fVdvaart.  If  this  unneutral  ^conduct 
brought  the  property  inti  suspicion  it  is  sufficient.  If 
it  suhjt'cts  the  projicrty  to  such  detention  as  would  au- 
tl)orize  Abaudonmi'nt,  Ih  -  Plaintiffs  were  not  entitled  to 
the  o}uiii*>n  prayed  in  the  5th  exception.  In  a  case 
Avhei'e  tbcre  was  concealment  of  such  pa^^ers  as  wei-e  . 
calculated  to  induce  such  suspicion  as .  would  require 
fnrrhor  proof,  and  this  concealment  followed  by  pi-cva- 
ricatinn,  we  could  not  exi)cct  a  prizi^  Court  to  acquit. 
It  would  at  Irast  produce  detention  continued  by  an  ad- 
joifrnmcnt  of  the  case. 

This  concealment,  connected  with  the  other  circum- 
stances. Justified  the  condemnation,  v  There  were  docu- 
^leuts  showing  the  property  to  be  in  four  AmerKans. 
^mong  the  concealed  papers  was  a  copy  of  the  royal 
Spanish  license,  authorizing  a  Spanish  subject  resident 


FEBRUARY  TERM  18iS. 


f^S 


in  Boston  to  impoii;  goods  into  the  United  States  from  LiriKGs- 
the  Spanish  colonies.  '  The  adventure  appeared  to  be     Toir  & 
Spanish.    It  could  only  be  carried  on  by  a  Spaniard.      gilt 
There  was  also  concealed  another  paper  of  great  effect —    christ 
a  i)ower  of  attorney  from  Baruso  to  Baxter,  the  super-        v. 
cargi>,  in  which  Baruso- sax&  the  cargo  «  U  ladtnfarim   mart'o. 
"  and  on  my  account  and  risk.**    It  proved  tlic  property    is».  ro. 
to  be  in  Baruso,  and  that  he  was  a  Spanish  subject.   It  ~-^.-.-~^ 
calls  him  a  Spanish  merchant    It  showed  bis  national 
character  to  be  belligerent,  although  he  was  resident  in 
a  neutral  country. 

It  is  not  residence  only  which  ^ves  the  national  com- 
mercial character.  The  intcnCion,  the  nature  of  the 
errand,  tlie  )>ermaiiency  of  the  residence,  are  all  necesr 
sary  ingredients. 

The  circumstances  of  suspicion  were  very  strong, 
Baxter's  receipt,  &r.  states  kim  to  be  the  agent  of  Ba- 
ruso. The  letters  from  Baruso's  friends,  the  clearances, 
&c.  &c.  were  all  **on  account  of  the  royal  license,**  and 
stated  that  the  cargo  was  to  be  deliyered  to  Baruso.  He 
was  the  cl:)ak  of  the  transaction,  and  he  could  only  be  a 
cloak  by  his  Spanish  character.  When  there  are  two  sets 
of  documents  it  is  immati*rial  to  the  captors  which  tliey 
wished  to  conceal.  All  these  circumstances  created  too 
strong  a  suspicion  to  justify  an  acquittal.  The  case 
might  have  been  explained  but  for  the  unfoi*tunate  con- 
duct of  the  supercargo,*which  induced  a  denial  of  fur- 
ther proof.  He*' who  could  and  ought  to  hafo  explainccl 
the  concealment  did  qot,  but  increased  the  suspicions 
by  his  prevarication.  There  wei*e  only  three  alterna- 
tives before  the  Court-^to  acquit,  to  condemn,  or  to  al- 
low fui-ther  proof.  The  suspicion  was,  too  strong  to  ac- 
quit— the  prevarication  precluded  furtl^er  proof.  There 
was  nothing  left  but  to  condemn. 

The  first  and  most  essential  of  all  belligerept  rights 
is  tl>at  of  visitation  and  search.  The  right  to  see  all 
the  documents  is  a  necessary  consequence  of  that  rightj^ 
or  it  would  be  nugatory.  It  was  the  duty  of  the  super- 
cargo, as  a  neutral,  to  show  aU  the  papers.  Why  did 
he  show  the  neutral  papers  only  ?  The  object  of  the 
supercargo  was  to  defeat  an  acknowledged  belligerent 
right,  an^  he  endeavored,  to  deceive  the  adjudicating 
Court. 
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xiviNGs-      Stokt,  J.    I  \iiish  yoa  to  consider  whethn*»  if  tbc 
TON  &    trade  be  iUcensarily  belligereuty  the  iDoncealment  of  these 
GIL-      papers  can  be  considered  as  materiaL 

CHRIST 

V.  PiNKNEY.    Tiiat  iSf  whctlier  they  can  make  the  case 

maby'o.  worse?    Perliaiis  not. 

ins.  CO. 

--..--. 3.  The,  3d  point  is  as  to  the  neutral  character  of  Ba- 

ruso  by  i*cason  of  his  i-esidence  in  the  United  States. 

Locality  is  somethings  but  not  eVery  thing;  So  is 
tiic  time  of  emigration. 

Tbc  general  principle  of  the  law  of  nations  is,  that 
the  belligerent -character  belongs  to  the  sulgeet  of  the 
hostile  nation  wherever  found  Mei^  change  of  place 
does  not  alter  tlic  character.  It  is  easier  for  a  neutral 
to  slide  into  the  character  of  an  enemy,  than  for  an  ene- 
my to  fall  into  d^at  of  a  neutral.  But  cyen  in  such 
cases,  that  great  expounder  of  the  law  of  nations,  sir 
v.  Scott,  examines  all  the  circumstances  of  the  case, 
time  of  removal,  permanency  of  residence.,  motive,  and 
4iature  of  bis  business.  The  case  of  ColUti  f  8  T.  R.  31, 
Wilson  V.  MarryaiJ  has  no  bearing  upon  this  case.  The 
?f{)e(!ial  verdict  found  CoUett  to  be  a  citizen  of  the 
United  States,  and  the  case  depended  upon  the  treaty 
of  1794. 

Tlie  case  of  Mr.  Johnson  is  not  more  to  the  point. 
His  office  of  American  consul  prevented  his  residence 
in  Ijondon  fi-om  affecting  his  national  character.  If  he 
had  not  had  tVe  animta  rtvertendi  before  the  voyage  of 
the  Indian  Chief  was  commenced,  and  had  not  depart- 
ed before  the  arrival  of  tlie  ship,  the  trade  would  have 
been  adjudged  unlawful. 

The  next  case  is  that  of  G.  ,W.  Murray.  Sir  W. 
Scott  not  only  forgot  to  administer  justice  in  mercy,  but 
pushed  his  principles  of  commercial  law  infinitely  too 
far.  The  commissioners,  under  the  7tli  article  of  the 
Britisli  ti*eaty,*  gave  Murray  compensation  on  the 
ground  that  the  decision  of  sir  W.  Scott  was  wrong.. 

•  Of  nrhoni  Mr.  Pinkney  WM  one 
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But,  even  upon  the  principles  on  inrhich  that  case  was  liyinqh 

decided,  residence  alone  does  not  constitute  national  ton  k 

character.    The  time  of  his  removal  and  tlic  nature  of  oil- 

his  em^oyment  were  also  considered.  christ 

So  also  in  the  case  of  the  CUto,  3  Bob.  SS,  the  natnrc  maht'd. 

of  Mr.  Bowden's  residence  in  Holland  was  examined,  ivm.  co« 


The  question  always  is,  whether  he  has  become,  not 
a  citizen  or  sulyect,  but  a  merekafU  of  that  cottntry^  u  e. 
a  general  merchant  But  did  Baniso  become  a  general 
American  merchant?  Was  his  trade  American?  Was 
it  neutral?  No.  He  cai^fully  wrapped  himself  up  in 
the  folds  of  his  license,  and  fenced  himself  round  to  ex- 
clude the  American  character. 

The  case  of  Duguet  v.  Rhindander  ia  not  more  ap- 
I^cable  than  the  others.  The  Plaintiff  was  a  natu- 
ralized citizen,  had  been  long  resident  and  was  cmbarlc- 
ed  in  the  general  trade  of  the  country. 

As  to  the  PlaintifTs  2d  objection  to  the  opinion,  be- 
cause there  was  no  eridence  upon  which  the  Court 
could  raise  the  hypothesis  that  Baruso  came  to  this 
country  for  no  other  purpose  than  to  carry  on  that  par- 
ticular trade-^the  fact  is  otherwise.  There  was  evi- 
denee  from  which  the  jury  might  infer  the  fact  supposed 
by  the  Court;  and  they  have  found  it* 

4.  The  4th  question  arises  upon  the  7th  bill  of  ex^ 
ceptions,  ai|d  is  whether  the  Court  ought  to  have  left  it 
to  the  jury  to  decide  whether  Baruso  had  an  interest 
in  the  cargo. 

Perhaps  it  was  a  question  of  law  dependent  on  the 
construction  of  the  contract,  and  ought  to  have  been  de^ 
cided  by  the  Court.  But  the  Plaintiffs  cannot  complain 
that  the  Court  left  it  to  the  jury  to  AecMe  a  question  of 
law  which  the  Court  ought  to  have  derided  against  him. 
Baruso  had  an  interest.  He  was  a  partner.  The  writ- 
ten contract  says  «« he  agrees  to  the  foUcrtoing  paktitsh- 
sHip."  It  is  not  contended  that  they  are  hound  by  tlie- 
word  « parinershif*  if  the  contract  does  not  in  law 
amount  to  a  partnership.  But  the  term  may  explain 
other  doubtful  expression^?.    Livingston  was  to  contrl- 
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xiTiFos-  bute  vessel  and  funds — ^Baruso  the  license,  and  ser^icesji 

Tox  ft:     as  far  as  his  services  were  necessary  to  givc^  effect  to 

OIL-      the  license.    Hei*e  was  a  joint  contribution  for  cooimon 

CHRIST  benefit.  It  was  not  necessary  that  the  losses  should  be 
V.        equally  borne,  nor,  the  pi-ofifs  equally  divided.     Here 

maby'd.  was  also  a  participatinn  of  profits,  even  in  an  equal  de- 

INS.  CO.  gree,  in  a  certain  event  So  there  was  a  contribution 
-^— — — ^  in  loss.  If  the  expedition  failed  Livingston  would  lose 
his  goods,  and  Baruso  the  use  of  his  license  fur  a  cer- 
tain time.  The  sufff^ring,  in  their  own  estimation, 
would  be  equal.  In  case  of  loss  upon  the  sales,  Baruso 
was  to  contribute,  and  if  the  cargo  should  be  lost  by 
i*easoik  of  a  defect  in  the  licenl»e,  the  whole  loss  would 
fall  upon  him.  He  is  .cruai'rantec  also  for  the  consignees 
in  South  America.  Ho  hod  also  an  interest  in  the  spe- 
cific goods.  In  a*certain  case  he  was  to  have  a  right 
t<rtake  a  portion  of  the  goo<ls  themselves.  The  policy 
was  undervn*itten  wh^e  the  vessel  was  on  her  return 
^yag^  ftnd  while  he  had  this  interest,  it  was  not  a 
mei^i:ontingency,  but  a  vested  interest. 

It  is  contended  that  if  the  usage  and  course  of  the 
trade  authorized  the  use  of  a  Spanish  cciver^  a  real  Spa- 
ifiish  intet*eat  would  not  increase  tlie  r'sk.  But  the  war- 
ranty of  American  property  forbids  a  mixture  of  a  bel- 
ligerriit  interest;  at  least  it  would  in  a  Court  of  ad- 
miralty. 

5.  The  5th  question  was  upon  the  8th  bill  of  excep- 
.    iiotifl. 

This  opinion  will  not  bear  the  construction  which  the 
l^Iaintiffs  have  put  upon  it.  It  does  not  mean  to  say 
that  the  papers  to  be  innocent  must  be  ntccsmry  accord- 
ing to  the  usage  of  the  trade ;  but  if  it  was  the  usage  of 
the  trade  to  have  such  tiapers,  then  they  were  innocent. 

6f  The  Plaintiffs  were  not- entitled  to  thf*  instruction 
prayed  for  in  the  9th  bill  of  exceptions,  because.it  was 
an  instryction  as  to  tifact;  viz.  that  the- Defendants 
had  notice  that  the  voyage  was  to  be  carried  on  und^r 
a  royal  Spanish  license.  Wliether  they  l»ad  such  no- 
tice depended  upon  the  question  whether  they  recollect-  • 
cd  the  letter  of  Cbuich  and  DemmilU  and  whether  the/ 
knew  it  was  the  same  ship  and  the  aame  voyage. 
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T.  The  7th  quffittoii  was  upon  the  ilth  bill  of  excep-  iivikgs- 
HonSf  and  was  whether  parol  evidence  could  b^  given     ton  & 
of  an  uSA^  which  grew  out  of  a  law,  inasmuch  as  the      gix- 

law  itself  was  oot  proved  by  compotcut  evidence.  chris'T 

It  was  supposed  that  the  law  sliould  be  first  proved  mabt'd. 
before  evidence  could  be  given  of  the  usag;)  dependent  is  a.  co. 
OD  that  law.  ........^ 

8.  The  8th  question  ai*osc  on  the  13th  bill  of  except 
•tionsy  and, was  whether  the  Dcfcndiints  were  bound  to 
take  notice  of  the  Spanish  laws  of  trade. 

There  is  no  adjudged  case  which  requires  undcr^ 
writers  to  take  notice  of  such  laws,  although  tiiey  are 
bound  to  know  the  usage  of  the  trade.  If  there  was  no 
evidence  of  the  law.  tiie  opinion  was  immaterial  and 
could  not  injure  the  Plaintiffs. 

9.  The  dth  question  arose  upon  the  20tfa  bill  of  ex- 
ceptions,  and  was  whether  reasonable  notice  was  a  ques- 
tion (exclusively  for.the  jurj'. 

The  Plaintiffs  had  no  right  to  exqept  to  this  opinion. 

Reasonableneas  of  time  ia  a  matter  of  fact  to  be  found 
by  a  jury  under  the  direction  of  a  Court  And  the 
Court  may  direct  them  from  certain  facts,  whether  it  be 
reasonable.  In  the  same  manner  as«  in  trover»  the 
Court  may  instruct  the  jury  that  a  demand  and  refiisal 
are  evidence  of  a  conversion. 

10.  The  10th  question  arises  upon  tlie  24tli  and  25th 
exceptions,  and  was  whether  the  Defendants  were  liable 
for  a^n  increase  of  risk  in  consequence  of  any  acti^  done 
by  the  Plaintiffs  to  avoid  8eizui*e  and  confiHcation  by 
the  Spanish  government  for  illicit  trade — the  Plaintiffs 
having  taken  that  risk  upon  thcmselvi^s. 

The  principal  objection  to  this  opinion  seems  .to  be 
that  it  is  too  abstract,  and  does  not  state  the  facts  which 
were  supiH)sed  to  increase  the  risk.  But  Ihere  were 
facts  enough  stated  in  the  hill  of  exceptions  to  ground 
the  instruction  upon.  Ail  the  para))hcrnalia  of  tlie  Spa- 
nish garb,  were  acts  done  to  protect  the  cargo  from 
vol..  VIT.  68 
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utmQn*  GoA'fiacatioii  by  thJo  Spanisli  governinent  for  illicit  tradCf 

TOir  k    Had  certainly  increaBiQd  thexisk  uf  capture  by  the  Bri- 

on.-      tiahy  which  waa  the  only  risk  which  the  Defendants 

CMBiiT    took  upon  theoiaelTea.   1  Manluilf  416,  Condy*u  edttton. 

V.         1  JVl  F.  T.  JL  M9. 
MtABT'D. 

00.       li«  The  11th  question  aro9e  upon  the  S8th  bill  of  et-* 

.-»«»  ceptionfly  and  waa  whether  tlic  risk,  the  increase  of 

which  could  affect  the  PlaintiflTs  rirht  to  recover^  could 

be  any  other  than  the  riak  of  nghtfid  capture  under  the 

law  off  aationa. 

It  was  not  necessary  that  the  risk  should  be  of  just 
coadenination  under  tlie  tow  of  nations.  It  was  sufll* 
dent  if  it  incroiased  the  risk  of  condemnation  upon  any 
principle  recogtiized  by  the  Courts  of  the  captor. 

The  Court  was  hot  bound  to  five  an  opinion  unless 

Jirayed ;  and  if  th6  opinion  prayed  be  not  correct  the 

Court  is  not  bound  to  give  any  other.  1  MinktUlf  473, 

y  Cmtiff»  Jtmeritan  ediUaih  Sttrry  t.  Delaware  imaraaec 

Co. 

Habfes,  tn  Hply4 

lu  Even  if  the  letter  orderingthe  insurance  did  contidn 
the  intimations  supposed,  yet  it  did  not  amount  to  a 
r^pi/i$ent0tion  |  which  must  always  bo  a  positive  afflr** 
mance  or  denial  of  some  fart— ^see  the  oMnion  of  this 
Conrt  in thiscanse iMe^ Jkd. 6,  p.  ^^',  and ManhaUfU* 

2.  As  to  the^  5th  exception,  it  is  said  that  the  Court 
gate  in  substanoe*  the  opinion  prayed  |  yet  if  the  prayer 
aad  opinion  were  both  \«Tong,  the  Plaintiffs  had  a  right'to 
except.  Bui  it  is  not  in  substance  the  same;  Perhaps 
if  taken  alone  it  miglit  be  so  considered,  but  when  ta- 
ken in  connection  with  the  refusal  to  give  the  instruc- 
tion a-i  prayed  it  is,  or  mufit  be  understood  as  being 
ttfferetit 

It  was  noi  merely  the  deli vefy  of  fhe  papers  to  Giles/ 
but  it  wan  also  the  cbnduc^  of  Baxter  in  denying  the  ex-, 
iatenceof.tbe  pa^iers,  fcc.  which  was  ins^ted  upon  by 
Am  Deftndants  as  constitating  the  concealment.  The 
DcAMidilRto  were  Mill  at  liberty  to  argue  to  the  jjtaj 
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iliftt  the  concealment  by  Giles,  in  connexion  with  the 
conduct  of  B'  x'^^r,  was  such  a  concealment.  By  re- 
fusing the  Plaintiffs  prayer  and  giyi^g  the  instruction 
as  they  did,  the  infei^nce  was  plain  that  it  did  amount 
to  such  a  concealment 

Bat  there  is  another  more  important  objection  io  the 
opinihn*  The  concealment,  .even  of  criminal  papers,  < 
is  not  a  ground' even  of  detention— nor  even  to  deny 
further  proof.  Spoliation  alone  has  that  eifect*  (JSeo 
the  Qfiswtr  to  the  Prussian  memoriul  in  Utt  case  ojthe 
'Silesia  loan.)  If  tlie  papers  arc  found  and  produced^  it 
excites  only  a  slight  suspicion  that  other  important  pa* 
pers  may  be  concealed.  But  even  if  it  did  authorize  a 
denial  of  fui*ther  proof,  yet  it  is  only  in  a  case  where  so 
strong  a  suspicion  exists  from  othor  circumstances  that 
the  Court  cannot  acquit.  But  here  no  such  suspicion 
was  raised  by  the  other  circumstances.  The  concealed 
papers  themselves  proved  the  neutrality  of  the  property. 

The  case  did  not  need  furtlier  proof.  The  power  of 
attorney  of  Baruso  was  iiTevocable — ^if  not  expressly, 
yet  by  implication. 

There  is  no  case  which  decides  that  concealment  of 
papers  is  a  ground  to  refuse  further  proof.  Then'  is  a 
great  difftfcnre  between  concealment  and  spoliation  of 
pa])ers,  as  to  the  dt^gree  of  suspicion  excited.  When 
the  papers  ar^  destroyed,  the  mind  is  left  to  conjecture 
and  the  strongest  suspicion  may  be  justified.  But  when 
the  papers  ai*c  found  and  produced,  the  whole  extent  of 
their  criminality  api>ear8  at  once. 

It  is  true  that  tlie  act  of  an  agent  binds  his  principal— 
but  civOiteTf  not  eriminaliier. 

Spoliation  is  a  criminal  act  in  tlie  eye  of  a  Court  of 
admiralty.    Upon  the  whole  tlicn, 

-.  This  was  not  a  case  which  required  further  proof, 
3.  Concealment  even  of  criminal  papers  is  not  a  ground 
to  refiiao  further  proof  if  the  case  required  it ;  and  5.  Thi 
papers  were  innocent. 

This  trade  was  within  the  exception  of  tltc  order  ift 
council  of  theMtb  June,  1802,  and  thrrrforc  the  proper. 


LIVINGS* 
TON.& 

OIL- 
CHKIST 

mary'd. 
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xivuy'Gs-  ty  was  not  liable  to  cDndfmnation  on  account  oFBarn* 

ton  &     so's^beiiig  a  Spanish  Htibject,  he  being  an  in/icrMtonl^of 

GUL*      a  neutral  country,  and  so  stated  to  be  upon  the  face  of 

CHKibT    the  papei*s.    It  was  a  trade  from  an  enemy's  colony  to 

I'.        a  neutral  country.    I'he  papers  tlierefore,  in  the  eye  of 

maky'o.  a  Ccuil;  of  admiralty,  were  perfectly  innocent.    The 

crs.co.    king  in  council  has  a  right  to  relinquish  part  of  the  bel- 

-.^.^ ltgei*^nt  rights  which  the  nation  might  claim  according 

t )  the  law  of  nations.  Ue  has  done  so.  He  iiai»  sud 
that  the  property  of  a  Spanish  subject,  being  an  inhabi- 
tant of  a  neujal  country,  shall  not  be  liable  to  confiis* 
cation. 


If  the  papers  had  been  destroyed,  suspicion  migbt 
have  been  thrown  upon  the  transaction,  because  their 
innocence  could  mut  appear.  But  when  found  t))ey  shaw* 
ed  Baruso*B  interest  to  be  as  free  from  capture  as  Lit* 
ingston*5. 

-3.  Am  to  the  6th  exceptiorr. 

We  admit  that  something  more  than  mere  residence 
IS  necessary  to  constitute  national  character.  .  We  ad* 
mit  there  must  be  an  intent  to  trade.  Time  also  is 
a  necessai7  ingredient.  But  no  particular  length  of 
time  is  required.  The  residence  must  be  so  long  only 
as  to  show"  his  real  intentitm.  It  is  not  necessaiy  tliait 
be,shoul(i  embark  in  all  the  trade  of  the  country.  It  is 
sufficient  if  he  carry  on  a  part  of  it.  It  is  sufficient  to 
make  it  the  trade  of  this  country,  if  the  benefits  of  it  be- 
long to  this  country  «and  not  to  Spain.  He  employed 
oiir  ships,  our  seamen  and  our  merchants,  all  of  whom 
were  to  make  ajwofit  It  was  a  traile  between  a  Spa- 
nish colony  and  the  United  States.  Great  Britain  ne- 
ver complained  of  such  a  commerce  as  this.  She  com- 
jplained  only  of  a  commerce  between  the  colony  and  the 
mother  rounfry.  If  he  liad  come  to  this'  counli*y  with 
a  view  to  the  war,  and  to  carry  on  a  trade  belligerent 
in  it's  nature,  or  not  usual  in  time  of  peace,  there  might 
be  S(mi  ground  for  the  objection.  But  this  commerce 
was  neutral  in  it's  nature.  The  Qburt  meant  to  say 
that  if  the  trade  was  such  tJiat  a  neutral  could  not  car- 
ry it  on,  then,  &c.  There  was  no  evidence  that  he 
came  to  carry  on  a  trade  which,  as  a  neutral,  he  bould 
liQt  carf-y  on.    It  is  true  it  was  ft  trade  which,  as  an 
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JStmmemnf  ho  could  not  carry  on ;  but  that  did  not  make  xivin g9« 
the  trade  belHserent.    'J'he  S[mnish  /^vernnient  might    ton  5c 
have  permitted  an  American  to  carry  it  oh,   and  it      oil- 
would  still  have  been  a  neuti-al  trade.  cuRiaT 

V. 

4.  As  to  tne  7th  bill  of  cxcqitions..  mabt'v. 

ins.  CO. 

If  the  question  of  Baruso's  inteix^t  be  a  question  of  — —— — 
laWy  then  we  contend  that  he  had  no  such  interest  as 
could  falsify  the  wan'aijty* 

He  was  not  a  partner.  To  constitute  a  |)artner8hlp 
thei-e  must  be  an  universal  particijmtion  m  gain  and 
kKis  in  all  events.  But  in  some  events  he  was  not  t(» 
participate  in  either.  In  one  event  only  was  he  to  shai*c 
tlie  gain*  and  in  one  only  was  he  to  paKicipate  in  the 
loss.  He  was  not  a  joint  owner  of  the  cargo.  In  tro- 
ver or  replevin,  he  could  not  have  proved  an  intcivst. 
]f  hehad  sold  th^*  cargo  the  vendee  would  have  had  no 
title.  If  he  had  t^iveii  a  note  in  the  name  uf  all,  he  only 
would  have  been  bound.  This  interest  whs  merely  con- 
tingent, like  that  of  a  consignee  in  his  commissions. 

5*  As  to  the  8th  bill  of  exceptions. 

The  warranty  of  neutrality  was  a  protection  to  the 
Defendants  against  all  belli;^rent  interests  and  bellige- 
rent ajipearanceg,  and  therefore  it  was  not  necessary  t'l 
disclose  the  belligerent  cover  of  the  real  neutral  inter- 
est. It  is  suflicient  that  the  propeily  insured  was  sti'ict- 
ly  and  really  neutral. 

6.  As  to  the  9th  .exception. 

The  letter  of  Church  and  Demmilly  stating  that  the 
vessel  was  to  trade  under  a  license,  was  referred  to  in 
the  letter  which  ordered  the  insurance  and  whicif  was 
laid  before  the  Defendants.  It  is  a  principle  of  law 
that  they  are  supposed  to  know  what  they  haif  the 
means  of  knowing  and  what  it  was  their  interest  to 
know.  It  was  proved  that  the  letter  of  Church  and 
Demroill  had  been  laid  before  tliem  on  a  former  day, 
and  when  they  were  again  referred  Ut  it,  they  ought  to 
have  recollected  its  contents,  or  have  asked  for  it  again. 

7.  As  to  the  11th  bill  of  exceptions. 
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TOW  & 
GIL- 
CHRIST 

V. 
MARY'r. 
IJ9S.  CO. 


An  usage  cannot  be  against  law»  and  yet  we  wene 
prevented  from  proving  iU  because  it  was  conformabk 
to  law.  Accai*ding  to  the  opinion  of  thjB  Conrt^  we 
were  boand  to  prove  that  the  usage  was  contrary  to 
law»  before  wo  could  prove  it  by  parol* 

8.  As  to  the  lath  bill  of  exceptions. 

The  OefendMita  were  as  much  bound  to  know  the 
laws  of  the  trade,  as  the  usages  of  the  trade. 

10.  As  to  the  2^th  and  25th  bills  of  exceptions. 

The  knowledge  which  the  Defendants  had  of  Mie 
trade  a'hd  its  usage  at  the  time  of  underwriting  the  poii« 
cy,  authorized  the  Plaintifis  to  vse  all  the  means  ne- 
cessary to  make  the  voyage  legal. 

11.  As  to  the  38th  bill  of  exceptions. 

The  case  cited  is,  that  if  there  be  an  edict  under  which 
the  belligerent  does  condemn,  although  unla¥^ully,  it 
ought  to  bo  disclosed. 

But  here  was  no  such  edict,  tite  condemoation  was 
not  only  unlawful  but  unauthorized. 

The  Court  ought  not  whplly  to  reject  the  <^nidn 
prayed,  if  1(  be  not  exactly  correct;  because  it  leaves 
the  jury  to  infer  that  no  part  of  it  is  correct  They 
ought  to  go  on  and  state  what  the  law  is. 

March  15(A....Mab8Haix«  CA.  J.  after  stating  the 
case,  delivered  the  opinion  of  the  Court  as  follows : 

This  perplexed  and  intricate  case,  which  is  rendejred 
still, more  so  by  the  manner  in  which  it  has  been  con- 
ducted at  the  circuits,  hks  been  considered  by  the  Court. 
Their  opinion  on  the  various  points  it  presents  will  now 
be  given. 

If  theqitcstion  on  which  the  Court  was  Uiviacd  be  con- 
sidered literally,  the  answer  must  undoubtedly  be,  that 
the  letter  of  the  25th  of  March,  1806,  contains  no  aver* 
jnent  tliat  no  person  other  than  Livingston,  Gilchrist^ 
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Qriswold  and  Baxter,  were  interested  in  the  rctnrn  Livnrcs 
cargo  of  tlie  Herkinldr,  nor  that  all  the  {lersons  into-     tow  & 
rested  therein  were  naiivt*  Americans.    This  Mould  be       oii*- 
perceived  from  an  inspection  of  the  letter  itself,  anil  tliere    CHRi^r 
would  be  no  occasion  for  an  application  to  the  Cofitt        r. 
concerning  its  contents.    But  the  i*eal  import  of  the   ma.bt'd. 
qaestioQ  is  this.    Is  the  lanj^uage  of  the  letter  such  as   ifr».  co. 
to  be  equivalent  to  an  averment  that  tlic  owners  named  — —— ^— 
in  it  are  the  sole  persons  who  were  interested  m  the  re- 
turn cargo  i  If  it  does  amount  to  such  an  averment^ 
then  it  is  a  representation,  and  if  it  be  untrue,  its  mate- 
riality to  the  risqaef  must  determine  its  influence  on  tho 
policy.    A  false  representation,  though  no  br6ach  of  the 
contract,  if  material,  avoids  the  policy  on  (he  ground 
of  fraud,  or  because  the  insurer  has  hern  misled  by  it. 

Upon  reading  the  letter  on  which  this  insurance  was 
ttiade,  the  impression  would  probably  be  that  the  four 
persons  named  in  it  were  the  sole  owners  of  the  return 
cargo  of  the  Herkimer.  The  inference  may  fairly  be 
drawn  from  the  expressions  employed.  Such  was  pro- 
kably  the  idea  of  the  writer  at  the  time.  The  writer 
however  might  have,  and  probably  Jiad  other  motives 
for  Us  allusion  to^tlicr  owners,  than  to  convey  the  idea 
that  there  were  no  others.  The  premium  might  in  his 
opinion  be  affected  in  some  measure  by  stating  the  little 
apprehension  from  capture,  which  was  entertained  by 
others^  and  especially  by  that  owner  who  was  the  su- 
percargo. If,  however,  it  was  not  sup{)osed  by  Mn 
Gilchrist,  that  the  persons  named  in  his  letter  were  the 
sole  owners  of  the  cargo,  or  if  in  fact  they  were  not 
the  sole  ownei^s,  he  has  expressed  himself  in  so  careless 
a  manner  as  to  leave  his  letter  open  to  misconstruction^ 
and,  in  tlie  opinion  of  some  of  the  judges^  to  expose 
his  contract  to  hazard  in  consequence  of  it< 

Buttliatpartof  the  Court  which  entertains  this  opinioYi. 
is  also  of  opinion,that  the  letter  ought  not  to  be  construed  in- 
to a  representation  of  any  interest  to  grow  out  of  the  voy- 
age distinct  from  actual  ownership  of  the  car/^o«  <<  The 
orvmrSf  says  Mr.  Gilchrist,  are  already  insured  against 
the  dangers  of  the  seas,^  &c.  His  application  was  foi- 
the  owners ;  and  when  lie  proceeds  to  state,  that  otiiei*s 
were  concerned,  he  must  be  understood  to  say  that  they 
were  concerned  as  ownei*s.  Consequently  if  tlie  lett<^ 
implies  an  averment,  that  ho  ha^  named  all  the  nwnrr^. 
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it  implies  notliing  Turther,  and  ought  not  to  be  construed 
inti  a  representati(in»  titat  there  were  no  other  persona 
interested  in  the  safe  return  of  the  cargo. 

Others  are  of  c»pinion,  that  to  constitute  a  represen* 
taiion  there  should  be  an  aiQrmation  or  denial  of  some 
factt  o^  an  ajl^tion  which  would  plainly  lead  the  mind 
-  to  tlie  ^me  conclusion.  If  the  expressions  are  atnbi- 
guoust  the  insurer  ought  to  ask  an  explanation^  and 
not  substitute  his  own  conjectures  for  an  alleged  repre* 
sentation.  In  this  opinion  the  majority  of  the  Court  is 
undei^tood  to  concur.  The  instruction  theii  applied 
for  by  the  counsel  for  the  Plaintiffs*  on  which  the  Cir- 
cuit  judges,  wore  divided,  ought  to  have  been  given. 

5tb.  A  majority  of  the  Court  is  also  of  opiniohy  that 
tlie  instruction  pi-aycd  for  as  stated  in  tiie  5th  exception 
ought  to  have  been  given.  If  the  jury  believed  the  facts 
offered  in  evfalence  by  the  Plaintiffs^  which  were  that  by 
the  usage  of  the  trade  to  Peru  from  any  foreign  port, 
it  was  necessary  for  the  ship  to  have  on  board,  on  her 
return  voyage*  the  Spanish  and  other  material  papers 
delivered  by  Baxter  to  Gilos,  then  there  was  no  such 
concealment  ofsaid  papers  as  can  affo^t  the  right  of  the 
Plaintiff  to  recover  in  this  action.  In  general  conceal- 
ment of  papers  amounts  to  a  breach  of  warranty.  But 
when  the  underwriters  know*  or,  by  the  usage  and  eou  rsc 
of  the  trade  insured,  ought  to  know,  that  certain  papers 
ou^ht  to  be  on  board  for  the  purpose  of  protection  in 
one  event,  which>  in  another,  might  endanger  the  pro- 
peity,  they  tacitly  cons«.'nt  t' at  the  papers  shall  be  so 
used  as  to  protect  the  ])roperty.  The  use  of  the  Spa- 
ni.sli  papers  was  to'  give  a  Spanish  character  to  the  pro- 
perty in  the  Spanish  ports  ;  and,  of  the  American  pa- 
pei:s,  to  prove  the  American  character  of  the  property 
to  other  belligerehts.  But  to  have  exhibited  the  Bpa- 
nish  papers  to  a  British  cruizer  and  thus  to  induce  u 
suspicion  that  the  property  was  belligerent,  would  have 
been  not  less  improper  than  to  have  ex^hibited  the  proofs 
of  American  property  in  a  port  <,T  P^'ru,  and  thus  to  defeat 
the  sole  object  for  which  Spanish  papers  were  necessa- 
rily taken  on  board. 

0th.  A  majority  of  the  Conrt  is  also  of  opinion,  that 
juiider  all  the  evidence  iq  the  cause,  Baruso,  was  to  be 


FEBRUARY  TERM  ±HS.  i&7 

considered  as  an  American  merchant*  whetli^r  be  carried  litivgs- 

en  trade  gonerally,  or  confined  Kintsrlf  to  a  trade  fnim  tov  & 

Hie  United  S  :ite8  tti  the  Spanish  |>ruvince!i«    The  Cir-^  gii.^ 

cuit  Court  therefore  erred  tn  making  tlie  neutrtii  cha-  chmist 

racter  of  Baruso  to  dopcnd  on  the  Kind  bf  trade  in  which  v. 

he  was  engaged » instead  of  Jts  depending  on  residence  mabt'd;- 

and  trade^  whether  general  or  limited;  in§*  co.  , 


7th.  The  instruction  of  the'Cirruit  Comi;  to-  which 
tlie  7th  exception  was  taiceii^  is  ulwiously  formed  on  a 
plain  and  tot^  misconstruction  of  the  former  opinion^ 
of  this  Court.  In  no  part  of  that  opinion  has  the  idea 
been  indicated^  that  Uie  interest  of  BaVuso  was  a  ques* 
tion  solely  for  the  consideration  of  the  jury  unaideid  by 
thc  judge.  It  is  certainly  a  question  on  which  it  was* 
proper  for  the  judge  to  instruct  tlii*  jury.  The  opjnion^ 
given  by  this  Court,  was,  that  « if  the  jury  should  be  of 
opinion  that  the  Spanish  pap'^rs,  mentioned  in  th^  case, 
wera  material  to  the  risk,  and  that  it  was  not  tlie  regu^ 
lar  usage  of  trade  to  take  such  papers  on  board,  the 
non-rUs<'lo9  e  of  the  fact,  that  they  would  be  on  board, 
W0!ild  vit-^  le  the  policy ;  but  if  the  jury  should  be  o^ 
opinion  that  they  were  not  material  to  tiie  risK,  or  that 
it  was  the  regular  usage  of  the  trade  to  lake  such  pa« 
pers  on  board,  that  they  would  not  vitiate  the  polipy.*' 
The  instruction  of  the  Circuit  Court  to  the  jury  ought 
to  have  conformed  to  this  direction.  Instead  of  doing 
so,  those  instructions  were  to  exclude  entirely  from  the 
consideration  of  the  jury  tiie  regular  usage  of  trade. 
They  refuse  to  allow  any  influence  to  a  fact,  to  which 
this  Court  attached  much  importance.  It  is  the  unani- 
mous  opinion  of  this  Court,  tliat  in  giving  this  in^ 
struction  the  Circuit  Court  erred. 

8th.  The  Circuit  Court  seem  also  to  have  Varied 
from  the  directions  formerly  given  by  this  Court,  in  the 
opinion  to  which  the  8th  exception  is  taken.  Tliis 
Court  placed  the  innocence  or  guilt  of  having  on  board 
the  Spanish  pa|)ers,  mentioned  in  the  case,  ou  the  regu* 
lar  usage  of  trade ;  the  Circuit  Court  has  madd  their  in- 
nocence to  depend  on  their  being  necessary. 

The  counsel  for  the  Defendants  contends,  that  this 
is  a  distinction  without  a  differenre ;-  but  it  is  impossi- 
ble to  say  wiiat  difference  this  distinction  might  make 
VOL.  Vir.  69 
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Xirnros-      24th  &  25t1i.  1  he  24th  .&  26tb  exceptions  are  to  tho 
TON  &     saipe  opinion  somewhat  varied  in  fomif  and  rendered 
Giii-"     more  expticitf  on  the  application  of  the  FlaintifTsy  than 
CHmBT     it  hsrd  been  in  the  instruction  giyen  on  the  motion  of  tho 
V.         Dof'iidants.    It  is  essentially  the  same  with'^tbat  to 
maSt'd.    which  the  7th  exception  was  taken^  and  appears  to 
IK^.  00.    havt^  been  founded  nu  a  total  misapprehensiun  of  the 
■  former  opinion  given  by  this  Court.    In  that  opinion  it 

was  expressly  stated,  that  such  papers  as,  conTorn>abIy 
to  the  I'cgular  usitgc  of  trade,  were  to  be  taken  on  board 
a  vessel,  would  not  vitiate  the  policy.  "The  acts, 
done  by  the  instired  to  avoid  selzut-e  and  confiscation 
-ur.der  the  laws  and  regulations  of  the  Spanish  govern- 
in -fit,"^  which  are  mentioned  in  the  application  made  to 
the  Court  by  the  coimsel  for  the  Defendants,  compre- 
hend tl^esc  papers.  This  question  therefore  wa^  deci- 
ded by  this  Court  on  th?  former  argument  of  this  cause, 
and  the  Court  is  now  unanimously  of  opinion,  that  the 
Circuit  Court  erwd*  both  in  granting  the  prayer  of  tho 
Dcfendanfs,  and  refusing  that  of  the  Plaintiffs. 

28th.  In  tlie  opiuion,  to  which  the  28th  exception  was 
taken,  this  Court  concui*s  with  the  Circuit  Court.  The 
direction,  asked  by  thecoim^se]  for  the  Plaintiffs,  ought 
not  to  have  been  given.  It  is  expressed  in  terms  which, 
il^  assented  to,  might  misguide  the  jury.  Rightful  cap- 
ture according  to  the  law  of  nations  might  be  construed 
to  mean  capture,  foi*  a  cause  which  would  justify  con- 
demnation according  to  the  law  of  nations  as  construed  in 
the  United  States.  Rut  capture  will  always  be  made  on 
suspicion  of  what  tlie  belligerent  ccmstrues  to  be  cause 
of  forfeiture,  and  capture  authorizes  abandonment. 
Such  a(^ts  or  omissions  tiiereforej  of  the  Plaintiffs,  asT 
>vouId  induce  a  capture  and  detention  according  to  the 
common  prpticc  of  the  belligerents,  are  proper  for 
tM  consideration  of  the  jury  in  estimating  the  risk. 

This  Court  is  of  opinion,  that  there  is  error  in  the 
proceedings  of  the  Circuit  Court  in  this  cause,  in  refus- 
ing to  give- the  opinion  on  which,  that  Court  was  di- 
vided ;  and  also  in  the  opinions  to  which  tlie  5th,  6th, 
7th,  8th,  9th.  li^.h,  13th,  24th  and  25th  exceptions  are 
taken.  This  Coorl  .doth  therefore  reverse  and  annul 
the  ju'lgment  rendered  by  the  Circuit  Court,  and  doth 
remand  the -pause  to  the  said  Court  that  a  venire  facias 
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iU  wno  mkj  be  ^warded^  and  other  proceedings  had  iiiYiHei- 
therein  according  Co  law.  voir  & 

0U4- 

StORT,  J.  CHMST 

Ltoncur  In  the  jndgiikent  of  reverisal  wMch  kat  JQSt  mabt'd. 
been  pronounced.    But  as  in  some  inalttnces  I  differ   ikb.  co. 
from  the  opinions  expressed  by  the  mmority,  and  in — ?■ 
others  1  concur  lipon  grounds  somewhat  variantf  I  have 
ventured  to  expires  ikiy  own  views  at  large  upon  the 
inipoilatii  points  which  have  been  so  fully  and  ably  ar<* 
gued. 

.The  finst  question  which  presents  itsdf  is  on  the  cer- 
tificate of , division.  To  constitute,  a  representation, 
thiire  should  be  ah  explicit  affirmation  or  denial  of  a 
factr  or  such  an  allegation  as  would  irresistibly  lead  the 
mind:  to  the  same  conclusion.  If  tlio  expressions  are 
ainbiguoust  or  such  as  the  parties  might  fairly  use  with* 
out  intending  to  authorize  a  particular  conclusion,  the 
insured  ougtit  not  to  be  bound  by  the  conjectures,  or 
calculations  of  probability,  of  the*uiiderwritei\  The  lat<*' 
ter,  if  ^iu  sucli  case  be  deems  the  foots  inatierial,  ought 
to  make  further  inquiries.  In  the  letter  of  the  26th  of 
March,  1809,  there  are  no  words  liegatiTing  the  exists 
ence  of  other  inlierests  than  those  of  the  Plaintiff's  and 
Messrs.  Griswold  and  Baxter. 

The  negative,  if  any,  is  to  be  made  out  by  mere  in- 
ference or  probable  conjecture,  sind  as  there'  is  no  reot 
s6n  to  suppose  that  the  statement  was  made  witli  that 
intent.  I  am  satisfied  that  it  did  not  amount  to  a  repre- 
sentation negativing  the  existence  of  such  interests.  ^ 
The  .Couj^t  below  ought  therefore  to  have  given  the  di- 
rection prayed  for  by  the  Plaintiffs*  counsel. 

But,  eveii  admitting  that  the  letter  did  contain  the  rcr 
presentation  contended  for,  I  am  well  satisfied  that  it  was 
substantially  true.  It  is  not  pretended  that  any  other 
person  except  Baruso  had  any  intere&t  in  the  cargo; 
and  it  is  very  clear  that,  whatever  might  be  his  contin- 
gent interest  in  the  possible  profits  of  the  voyage,  lie 
had  no  vested  interest  in  the  cargo  itself.  He  was  not 
9  partner,  for  he  wanted  one  of  the  essential  characte- 
ristics of  partncrsliip,  a  direct  vested  interest  in  the 
joint  fund!.    He  possessed  a  mere  possibility  which,  in 
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liiviTiGS-  the  successful  termination  of  the  voyaget  might  entitle 
Toir  &    him  to  a  right  of  action  for  a  proportion  of  the  profits  ; 
OIL-      or,  in  a  speciiied  case  of  election^  to  take  a  proportion 
ciiBisT   of  the  pi-operty  itself.    But  it  was  not  such  an  interest 
V.        as  was  liable  to  capfure,  or  such  as  coutd  be  claimed  or 
mary'd.   condemned  in  a  prize  Court    It  was  less  certikin  than 
IK 8.  CO.   even  a  resiyondentia  or  bottomry  intereatt  which  have 
not  been  allowed  to  be  asserted  before'  the  prize  juris- 
diction.    The  commissions  of  a  supercargo  upon  the 
sales  mighty  \\ith  as  much  propriety,  be  deemed  a  vested 
interest  in  the  cargo  consigned  to  bis  care. 

I  pass  0Tcr»  for  the  present,  the  fifth  ei^ception. 

The  sixth  exception  points  to  the  national  character 
of  Bariiso.  As  Baru^fo  emigrated  from  Spain  to  the 
United  States  during  a  time  of  peace,  no  question  arises 
as  to  the  ability  of  a  belligerent  subject  to  change  his 
national  character  ^^ati^  (eUo. 

It  is  clear  by  the  law  of  nations  that  the  national  cha- 
r^  jtcr  of  a  p(^i*»on,  for  conimercial  purfioses,  depends 
U|mn  his  domicii.  But  tJiis  must  be  carefully  distin- 
gtiisticii  from  the  natitmal  character  of  his  trade.  For 
the  party  may  be  a  belligerent  subject  and  yet  engaged 
in  nrutrai  trade ;  or  he  may  be  a  neutral  subject  and 
yet  engaged  in  hostile  trade*  Some  of  the  cases  re- 
specting the  colonial  and  coasting  trade  Off  enemies  have 
turned  upon  this  distinction. 

But  whenever  a  pri*son  is  bona  Jide  domiciled  in  a 
parMrular  country,  the  character  of  the  country  iire- 
sistibly  attaches  to  him.  The  rule  has  been  applied 
with  equal  impartiality  in  favor  and  against  neutrals 
and  belligerents.  It  is  perfectly  immaterial  what  is  the 
trade  in  which  the  party  is  engaged,  or  whether  he  be 
engagfHl  in  any.  If  he  be  settled  bonajlde  in  a  country 
with  the  intention  of  indefinite  residence,  he  is,  as  to  aU 
foreign  countries,  to  be  deemed  a  subject  of  that  coun- 
try. Without  doubt,  in  order  to  ascertain  this  domicil, 
it  is  propel*  to  take  into  consideration  the  situation,  the 
employment,  and  the  character  of  the  individual.  The 
trade  In  which  he  is  engaged,  the  family  that  he  pos- 
sesses, and  the  transitory  or  fixed  character  of  bis  bu- 
siness, are  ingrcdien(s  which  may  properly  be  weighed 
in  deciding  on  the  nature  of  an  equivocal  residency  or 
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domidl.    But  when  once  that  clomlcil  ifi  fixed*  and  as-  LirfKC^- 
certained,  all  other  circumstances  become  immaterial.        toh  & 

ou.- 
The  prayer  of  the  Plaintifls  Twhich  was  refused  by   chsist 
the  Court)  in  effect  asked  that  ir  Batniso  was  bmajide        v. 
settled  in  New  York,  andliad  no  domicil«lsewtiere,  he  mart'd. 
was  not  to  be  considered  as  a  belligerent    The  Courf    iws.  co. 
in  eflTect  declared  that  the  character  of  his  trade,  and  not  — — — - 
his  mere  domicil,  fixed  his  national  character.    There 
was  th«"*ffore  error  both  in  the  refusal  and  in  the  di- 
rection of  tlie  Court 

Tlie  seventh  exception  arose  from  a  misconception  of 
the  opinion  of  the  Supreme  Conrt  Tlie  Court  did  not 
mean  to  intimate  that  whether  an  interest  increased  the 
risk  or  not  was  a  mere  question  of  fact  fur  the  jury. 
On  the  contrary  the  Court  considered  that  it  was  a 
mixt  question  of  law  and  fact  on  which  the  Court  were 
hound  to  direct  the  jury  as  to  the  law.  As  the  Couil 
below  were  of  opinion  that  Baruso  was  notajoinf  OTr>n- 
er  of  the  cargo,  (in  which  opinion  I  concur)  the  question 
ought  not  to  have  been  left  to  the  jtu'y  in  the  broad 
and  unqualified  terms  which  fti*e  used.  Strictly  and  le- 
gally speaking,  Baruso  had  no  interest  in  Ihe  cargo ; 
and  therefore  «  his  interest  could  not  be  material  tq  the 
risk ;"  and  if  the  point,  meant  to  have  been  left  to  the 
jury,  was,  whether  the  concealment  of  the  name  or  tho. 
possibility  of  interest  of  Baruso  increased  the  risk  it 
should  have  been  left  with  proper  directions  as  to  the 
effect  of  the  usage  of  trade  and  neutral  character  of 
Baruso  in  settling  that  question.  If  the  usage  of  trade 
allowed  or  required  such  cover,  or  if  Baruso  were  a 
neuti*al,  I  am  not  prepared  to  say  that,  in  i>oint  of  law, 
the  risk  could  thereby  hare  been  increased.  It  would 
have  been  a  mere  inquiry  into  the  possible  hazards  from 
the  rapacity  of  belligerents,  or  the  possible  effects  at 
one  Spanish  fiame  instead  of  another.  Men  rrason  dif- 
ferently upon  sftch  speculations. 

Nor  am  I  prepared  to  say  that  it  is  ever  necessary 
for  the  assured  to  declare  the  national  character  of 
other  distinct  interests  engaged  if>  the  satpe  adventure., 
unless  called  for  by  the  underwriter.  If  such  interests' 
are  not  warranted  or  nSpredented  to  be  neutral,  the  un- 
derwriter must  be  considered  as  calculating  upon  the 
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liivii^Gs-  pos9ible  existence  of  belligerent  ittterefits^  or  as  wa?ing 
TON  &     any  inquiry, 

GIl- 

GHRisT        The  fifth  and  efglith  exceptions  may  be  considered 
V.        together  as  they  are  founded  upon  the  legal  effect  of 
maky'd.   the  taking  on  board  and  the  concealment  of  tbe  papers^ 
ins*  CO.    by'Baxter»  from  the  belligerent .  cruizer.    The  prayer 
— — of  the  Plaintifn»  in  the  fifdi  eoLce]ition  was  for  a  direc- 
tion that  under  all  the  circumstances  of  the  caaie  tht re 
vas  no  such  concealment  as  would  aroid  the  PlaintiflTV 
right  to  recover.    And  if»  in  point  of  law,  the  Iplaintillb 
wei*e  entitled  to  such  direction,  the  Court  erred  in  their 
refusal,  although  the  direction,  afterwards  gifen  by  thib 
Court  might,  by  inference  iand  argument,  in  the  Minion 
of  this  Court,  be  pressed  to  the  same  extent.    F%r  Hie 
party  has  a  right  to  a  direct  and  positive  instruction ; 
and  tlie  jury  are  not  to  be  left  to  believe  in  distinctionn 
where  none  exist,  or  to  reconcile  propositions  by  mere 
argument  and  inference.      It  would  be  a  dangerous 
practice,  and  tend  to  mislead  instead  of  enlightening  a 
jury. 

The  opinion  of  the  Court  in  effect  was,  that  the  con-^ 
ccalment  of  any  papei's,  which  were  necessary  to  be*  on 
board  by  the  usage  ^nd  course  of.  the  trade,  did  not  af- 
fect the  Plaintiff's  right  to  recover.  But  (In  conformi- 
ty with  the  prayer  of  the  Dcrendants  in  the  eighth  ex- 
ception^ that  if  any  of  the  pape/s  increased  the  risk* 
and  were  not  necessary  by  tbe  usage  and  course  of 
trade,  and  ttie  fact,  that  such  papers, would  accompany 
the  car.fl^o,  was  not  disclosed  to  the  underwriters*  the 
Plaintiffs  were  not  entitled  to  recover. 

It  is  undoubtedly  true  that  the  .warranty  of  neutrality 
extends,  not  barely  to  the  fact  of  the  property  being 
neutral,  but  that  the  conduct  of  the  voyage  shall  be  such 
as  to  protect  aijd  preserve  its  neutral  character.  It 
m^ist  also  be  conceded  that  the  acknowledged  bellige- 
rent right  of  search  draws  after  it  a  right  to  the  pro- 
duction and  examination  of  tbe  s!)ip's  papors.  And  it 
these  be  denied,  and  the  property  is  thrown  into  jeopari- 
dy  thereby,  there  can  be  no  reasonable  doubt  that  such 
conduct  constitutes  a  breach  of  the  warranty. 

Concealment  and  even  spoliation  of  papers,  do  not 
ordinaiily  induce  a  condemnation  of  the  property ;  but 
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they  always  aflTord  cause  of  suspicion,  and  jubtify  cap8>  jLtmea- 

ture  and  detention.    In  many  cases  the  penal  etPMB 

extend  in  reality,  though  indirectly,  to  confiscationii 

For  if  the  cau^e  labor  under  heavy  doubts*  if  the  coit- 

duct  be  not  perfectly  fair^  or  the  character  of  the  parties 

are  not  fully  disclosed  upon  t^e  papers  before  the  Courts 

the  concealment  or  spnliatioh  of  papt^rs  is  made  the 

ground  of  refusing  further  prdof  to  relieve  the  obacuri- . 

ty  of  the  cause;  and  all  Uie  fatal  consequences  of  a  hoi- 

tile  taint  follow  on  the  deniaL 

But  tlie  question  must  always  be  whether  there  be  it 
concealment  of  papers  material  to  the  preservation  of 
the  neutral  charact^'r.  it  would  be  too  mu(  h  to  contend 
that  every  idle  and  accidental,  or  even  meditated,  con* 
cealment  of  papei-Si  manifcsUy  unimportant  In  every 
view  before  the  prize  tribunal,  should  dissolve  th<$  oblK 
gation  of  the  policy.  And  if  by  the  usage  and  course 
of  trade  it  be  necessary  or  aliowabU  to  have  on  board 
spuripus  papers  covered  with  a  bcliigcrent  character, 
whatever  effect  it  may  have  upon  the  rights  of  the 
searching  cruizer,  it  would  be  difficult  to  sustain  the 
pf»sition,  that  the  conceulm(*nt  of  such  papers*  whlcii,  if 
disclosed,  would  complitciy  compromit  or  destroy  the 
neutral  character^  would  be  a  brearli  of  the  Warranty, 
tn  suci)  case  the  disclosure  of  the  papers  pi^oduces  the 
same  inflamed  suspicions*  the  same  h'gal  right  of  cap- 
ture and  detention*  tlie  same  claim  for  further  pnioG 
and  the  same  right  to  deny  it*  as  the.  conceiUment 
would.  If  the  concealment  would  induce  the  concJusion 
that  the  interest  was  enemy's  covered  with  a  fictitious 
neutral  garb,  the  disclosure  would  not-  in  such  a  case 
less  authorize  the  same  conclusion.  In  j^ch  case  it 
Inrould  depend  upon  the  sound  discretion  of  the  Court# 
tinder  all  the  circumstances^f  the  case*  to  allow  the  veil 
to  be  drawn  aside*  and  admit  or  deny  the  Claimant  to 
assume  his  real  character.  Whenever*  tliei-efore*  the 
underwriter  has  knowlege  and  assents  to  the  cover  of^ 
neutral  property  ui^der  belligerent  papers*  (as  he  dc^es 
in  all  cases  where  the  usage  of  tlic^trade  demands  it)  he 
necessarily  waves  his  fights  under  the  wa]1*anty,  so  far  as 
tlie  visiting  cruizer  may  demand  the  disclosure  of  such 
paf)ers.  In  other  words,  he  authorizes  the  concealment 
in  all  cases  where  it  is  not  necessary  to  assume  the  belli- 
gerent national  character  for  the  purpose  of  protection. 
VOL.  Til.  70 
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LiviBTGS-      If  tills  view  be  correct  it  is  dear  that  the  Coirft 

TON  &     ought  to  liave  given  the  direction  prayed  for  by  the 

OIL-      Plaintiffs.    Sitting  hei^e  under,  a  clause  in  the  policy 

ciiKisT  which  enables  us  to  look  behind  tlie  sentence  of  con-* 
V.        dcmnation,  we  ftee  that  the  property  was  really  neutral; 

Bf  art'd.  and  if  the  jury  believed  the  evidence,  the  concealment 

INS.  CO.  was  of  papers  which  were  authorizied  by  tlie  course  of 
...i^— —..  trade  for  the  voyage,  and  so  far  JGrpm  giving  a  hostOe 
character,  was  the  only  means  or  preTenting  a  strong 
presumption  of  that  character.  If  we  but  consider  the 
known  course  of  decisions  in  the  British*  Courts  on 
questions  of  this  nature,  we  shall  find  that,  independent 
of  the  question  of  the  neutral  or  hostile  character  of  the 
ostensible  owner,  the  trade  between  the  belligerent  mo- 
ther country  and  its  colony  affects  with  condemnatioo 
the  property  engaged  in  it,  although  such  property  be 
neutral,  and  tficre  be  an  interposition  of  a  neutral  port 
in  the  course  of  the  voyage.  On  examining  the  papers 
in  this  case  it  will  be  found  that  they  point,  though  ob- 
scui'ely,  to  such  an  ultimate  destination.  And  at  all 
events  the  existence  of  contradictory  papers,  one  sett 
American,  the  other  Spanish,  would,  in  a  Spanish  trade, 
afford  an  almost  irresistible  inference  in  a  prize  Court 
that  the  property  was  really  Spanish — JVIwctftir  ab  m- 
gine.    It  would  take  its  character  from  its  origin. 

But  it  is  immaterial,  in  my  view,  whether  a  prize 
Court  would  under  such  circumstances  acquit  or  con* 
demn.  When  tliexover  of  a  Spanish  character  was  al- 
lowed, it  was  allowed  for  the  purposes  of  protectionj 
and  the  dtisclosure  of  it  was  not  required  elsewhere  than 
in  the  Spanish  dominions.  One  of  the  risks  against 
which  tlie  insured  meant  to  guard  himself  was,  in  my 
judgment,  a  loss  on  account  of  the  use  of  the  Spanish 
character:  a  loss  which  might  have  been  more  plausibly 
resisted,  if  there  had  been  a  disclosure  instead  of  a  con- 
cealment of  it. 

Tlie  Court  also  erred  in  declaring  (in  the  eighth  ex- 
ception) that  the  taking  on  boai*d  of  any  of  the  papers, 
whirh  were  not  necessary  by  tiro  usage  of  the  trade,  if 
the  risk  thereby  were  inci'eased,  avoided  the  Plaintilft' 
right  to  recover.  The  effect  of  the  whole  papers  should 
have  been  taken  together.  The  evidence  did  not  au- 
thorize the  Court  te  consider  and  separate  the  effVct  of 
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etch  single  paper.    If  one  unneceseary  paper  might  uriKGa- 

have  increased  the  risk,  if  singly  considered,  and  ye^  if  ton  & 

accompanied  by  the  otiiers,  it  would  not  have  had  that  gii.* 

effect,  certainljT  the  existence  of  that  paper  witli  the  chbist 

others  would  not  have  destroyed  the  right  of  the  Plain-  v. 

tin.    Tet  the  opinion  of  ttie  Court  would  have  autho-  maby'd. 

rized  the  jury  to  draw  a  different  conclusion.  ins.  go. 

The  Court  should  have  directed  the  jury  tliat  if  the 
papers  were  authorisEed  by  the  usage  and  course  of  tlic 
trade,  the  concealment  of  tlicm»  under  the  circumstances, 
did  not  vitiate  the  policy ;  and  that  if  some  were  autlio- 
rized  and  others  not,  yet  t)ie  possession  or  concealment 
of  the  latter  with  tlic  former  did  not  vitiate  the  policy, 
unless  the  unauthorized,  so  connected  with  the  autho* 
rized,  papers  increased  the  risk. 

The  question,  presented  by  the  9th  exception,  is  whe- 
ther the  Defendants  are  to  be  considered  as  having  no- 
tice that  tlie  voyage  insured  was  to  be  pursued  under  a 
Spanish  license.  The  letter  of  the  26th  March,  1806, 
expressly  refers  to  the  letter  of  17th  of  February,  1806, 
which  had  been  laid  before  the  underwriters;  and  they 
must  therefore  be  deemed  conversant  of  all  tlie  facts 
therein  stated.  A  party  shall  be  taken  ,to  have  notice 
of  all  facts  of  which  he  has  the  means  of  knowledge  in 
his  own  possession,  or  is  put  directly  upon  inquiry  by 
reference  to  documents  submitted  to  his  inspection.  In 
the  letter  of  the  inh  February  the  ship  is  declared  to 
have  a  yfrmtasion  for  the  voyage,  which  in  this  trade 
can  be  understood  in  no  other  sense  than  a  Hcfn^e.  The 
Court  ought  thererore  to  liavc  given  tlie  direction  pray- 
ed for  by  the  Plaint ifT?. 

The  Court  erred  in  tlie  opinion  expressed  in  the  11th. 
exception.  The  coui'se  and  usage  of  trade  may  in  all 
cases  be  proved  by  parol,  whether  suci:  course  and 
usage  of  trade  arise  out  of  the  edicts  or  oi<t  of  the  in- 
structions of  the  /ifovernmcnt,  and  whether  tiie  trade  be 
allowed  or  iirohibited  by  such  edicts  or  instructions. 

The  Court  erred  also  in  the  latter  part  ot  tiieirdirec 
tion  to  the  jury  under  the  13th  exception.    It  was  im- 
matcrisil  wlictljcr  the  trade  was  or  Mas  not  prohibited 
by  the  laws  of  Spain.    In  either  rase  the  nndenvriteri 
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livuios*  were  bound  p*  take  notice  of  the  usage  and  oovrae  of 

T  *N  &  the  trade.    The  public  laws  of  a  country,  affecting  the 

GIL-  coui*s«'  of  the  triide  iPiritb  that  country,  are  considered  to 

CQiRiaT  be  <'q«ially  within  the  knowledge  and  notice  of  all  the 

V.  parties  to  a  policy  on  a  voyage  to  such  country. 
Maby'q, 

|N8.  CO.  The  30th  exception  rannoi  be  supported*    The  opU 

,  p    ■  nion  of  th^^  Court  was  enlii*ely  correct. 

The  2Uh  and  25th  exceptions  ought  to  be  considered 
together  in  ard'T  to  prest  nt  the  opinion  of  the  Court 
bf  iow  with  its  full  •  ffect,  It  is  clear  that  any  acts  done 
by  the  assured  in  tli«*  vo.vaf;c  acconling  to  the  course 
and  usage  of  the  trach^^  although  such.acts  may  increase 
the  risk,  do  not  vitiate  the  policy.  This  opinion  was 
pronounced  hy  this  Court  on  the  former  argument  of 
this  case,  in  ri^fcr  nrc  to  tlie  Spr.nish  pa])ers  to  whicji 
the  present  appli*  ation  of  the  Defendants  obviously 
pointed.  The  Court  therefore  eiT  d  in  granting  the 
prayer  of  tho  Defendants,  and  in  refusing  that  of  th^ 
Plaintiffs. 

The  last  (t!ie  28th)  exception  cannot  be  sustained. 
The  propositioii  is  conceived  in  too  general  terms,  and 
might  mislead  the  jury,  -  Any  acts  or  omissions  of  the 
insured  or  his  agents  which,  acconling  to  the  known 
edicts  or  decisions  of  the  belligerents^  thoiigh  not;  ac« 
cording  to  the  law  of  nations,  would  inhanct  the  danger 
of  capture  or  condemnation,  might,  if  such  acts  or  omis- 
sions were  unreasonable,  unnecess^y  or  wanton,  form 
a  sound  objection  to  the  right  of  recovery.  The  insured 
can  have  no  right  to  jeoparilize  the  property  by  any 
conduct  which  the  fair  objects  of  the  voyage^  or  the 
usage  of  tl^e  trade  do  not  justify. 


tSi$.  YOUNG  V,  GRUNDY. 

Although  die  THIS  was  an  appeal  from  a  decree  of  the  Circuit 
r.''S^  ^'^^^  f^"*  *^  n»»^TOt  of  Columbia,  sitting  in  Alexan- 
*-f  Dote  faii,>]r'dria,  as  a  Court  of  £quity. 
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Toong  brongbt  a  bill  iii  equiiy  against  Orondy  to  be    Toviro 
rdieyed  from  a  jadgment  at  law,  obtained  by  Gnindy        v. 
a|^nst  him  on  a  promissory  note  given  by  him  in  Vir-  GBuimlr. 
inia,  to  one  WilUam  Cb Ambers  from  whom  it  passedf  -^ 


by  several  intermediate  indorsements,  to  Grundy.    It  ^JJJ^  jj  J^ 
W:is  given  in  1795  for  part  of  the  purchase  money  of  a  m^  to  per- 
large  tract  of  land  in  Yii^iaf  which  Chambers  and  ^*mh»  pwt 
otliei-N  conti*actf'd  to  sell  and  convey  to  Young.    It  was  ^cu^t^ 
afterwards  di:;coVered  that  Chambers  and  others  had  been  which  it  wm 
imposed  upon,  and  tliat  they  had  titie  only  to  a  very  ^^^^  * 
small  part  of  the  land  they  had  sold  to  Young ;  where-  n^ent  tBawb. 
upon  |i  new  agreement  was  entered  info  on  the  6th  Sep-  "litute  ibrUic 
tember,  1798,  between  Chambera  and  others  and  Young,  entcS*'  into 
by  which  the  original  contract  was  i*escinded  aii<>  com-  between  the 
pcnsation  made  to  Young  for  the  injury  he  had  sustain- ^*^'^^ 
ed  by  their  breach  of  contract,  and  provision  was  made  mIib  ^re  tf 
to  rcimbui*se  him  the  monies  he  had  paid  and  to  take  ^J^^jJ^SSoIi 
up  papt'T  of  his,  equivalent  to  that  which  was  then  out-  creMtesnoequi. 
standing,  and  which  he  had  issued  for  tlio  original  pur-  tr  in  &Tor  of 

chase  inonev  '^  '        the  maker  of 

cuase  money.  ^^  ^^^  ,. 

nunit  the  in- 

Young,  in  his  bill  contended,  that  Chambers  and  oth.«»Jf;«».*^*^ 
ers  baid  not  complied  w  ith  this  now  agrccmeht,  but  that  ^    **""•• 
they  owed  him  moro  than  enough  to  cover  this  note* 

In  the  Court  below  the  injunction  was  diasolved,  and 
u])on  finiil  hearing  tlic  bill  was  dismissed.  Young  ap- 
pealed to  this  Court. 

£•  I.  Lee,  far  the  AppMani^ 

Contended,  that  there  was  an  original  defect  of  con- 
sideration for  this  note,  which,  according  to  tlic  laws  of 
Virginia,  followed  it  into  the  hands  of  the  present  bol- 
der. Laws  of  Virginia^  vol.  1,  p.  36 — 1,  P.  Wins.  497, 
Turf  on  v.  Benson — 1,  Doll,  23,  Wheekr  v.  Ilughe^i^  ea:V. 
2,  fFidsh.  233,  Mfrtou  v.  Rose — 6,  Crandi,  204,  Sitwarf 
V*  Andirson. 

SwAKN,  contra. 

There  is  no  ground  of  oquify  as  to  Grundy. 

Thei-e  was  no  original  want  of  ronsider^tion.  Young 
held  the  bond  of  the  payee  to  convey  the  land,  and  had 
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TouKo    hb  remedy  upon  that  bond.    The  new  coptract  was  a 

V.       subfltitute  for  the  dd  one,  and  waa  made  after  Grundy 

GRUNDT.  became  the  holder  of  the  note  without  notice  of  any  de- 

— — —  feet  of  consideration.    By  the  new  agreement  it  was 

understood  tiiat  Younj;  should  take  up  this  paper^  unless 

It  was  taken  up  by  Chambers  and  others»  who  had  an 

option  to  takp  op  this  or  any  other  equivalent  paper  of 

Young's. 

March  lQtA....LiTnrGBTOF^  X  delivered  the  opinion 
of  the  Court  as  follows : 

Whatever  equity  the  Complainant  may  oncfe  have 
had  against  the  payee  or  holder  of  the  note  for  1 433  15 
which  was  assigned  to  George  Grundy,  in  consequence 
of  the  non-performance  of  the  agreement  of  the  15th  of 
May,  1795,  this  Courtis  of  opinion  that  all  such  equity 
was  done  away  by  the  contract  of  tlie  6th  September, 
1798.  This  last  contract  was  made  for  the  express 
purpose  of  making  the  Complainants  a  compensation 
for  the  loss  they  had  sustained,  by  tlie  non-performance 
of  the  otiier,  and  was  evidently  received  as  an  equiva* 
lent  or  substitute  therefor.  By  this  latter  contract  then 
they  were  placed,  as  it  respected  the  holders  of  all  their 
notes,  piTciscly  in  the  same  situation  as  if  there  bad 
been  no  want  or  failure  of  consideration  of  the  agree- 
ment made  in  1795.  Whether  the  agreement  of  1798 
has  been  complied  with  it  is  not  material  to  inquire,  be- 
cause, previous  thereto,  this  note  was  held  by  Gnindy, 
who  cannot  be  aflfected  by  any  claim  which  tlie  Com- 
plainant may  have  aj^ainst  the  other  Defendants  in  con- 
sequence of  any  siibscqucut  transactions  between  the 
poi'tics. 

Thr  Court  is  of  opinion  that  the  decree  of  the  Circuit 
Court  be  aflirnicd  with  costs. 


1813.  PALMER  r.  ALLEN. 

«15«n{/..,.ToDUy  J> 

in  ihc  distivi     ^  ftROR  to  till*  Supreme  Couil  of  Errors  of  lite  state  of 
ofCoDnccUcut  Connecticut,  in  any  action  ofassa'.ilt  and  battery  and  fatso 
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frnpriflonment,  krought  bj  Allen  a^nst  Palmer^  who   palmeb 
'  %vas  a  deputy  marshal  of  th^  United  States  for  the  dis-        id. 
trict  of  Connecticut  and  had  served  a  process  of  attach-    allbit. 

nient  upon  Allen» .  and  commited  him  to  prison  for 

want  of  baily  without  such  a  mittimus  as  is  usual  upon  the  manhai 
commitmenton  like  process  issuing  from  the  state  Courts.  ^Sit^^Sr 

dcbL   withMt 

Palmer  pleaded  a  special  justification  under  the  >i»rit  ^^^ 
of  attachment  issued  out  of  the  district  Court  of  the  Defendant  to 
United  States  for  the  district  of  Connecticut    His  plea  JT^,^"^^^' 
wasy  upon  demurrerf  adjudged  bad^  for  want  cf  shew- 
ing a  mittimuM ;  and  that  judgv   :t  was  affirmed  ill  the 
Supreme  Court  of  Errors.* 

The  question  was  now  submitted  to  this  Court,  who 
were  furnished  with  copies  of  the  following  opinionsy 
delivered  in  the  Court  below. 

Opinian  of  judge  Bratnard,  in  which  the  majority  of 
the  Court  below  concurred. 

<<The  original  action  was  trespass,  for  an  assault  and 
batteryf  and  false  iinprisonmenty  in  which  the  Defen- 
dant in  error  was  FlaintiiT;  and  to  which  the  Defen- 
dant below^  nowPlaintifrin  error,  pleaded  specially — 
that  he  was  a  deputy  to  the  marshal  of  the  United  States 
for  the  district  of  Connecticut,  and  in  that  capacity  had 
in  his  hands  to  serve  a  writ  of  attachment  issued  under 
the  authority  of  the  United  States,  returnable  to  the 
district  Court  of  the  United  States  lor  the  said  district; 
in  virtue  of  which  lie  attached  tlie  body  of  tlie  Plaintiff 
below — ^read  the  writ  in  his  hearing,  and  for  want  of 
bail  committed  him  to  the  keeper  of  tlie  jail  in  New  Ha- 
v^n,  ftc.  with  whom  he  left  a  true  and  attested  copy 
otsaid  writ  and  process  wliicli  he  avers  to  be  the  same 
imprisonment  and  pretended  trespass  complained  of,  &c. 
to  which  there  was  a  demun-er  and  joinder  in  demurrer, 
and  adjudged  by  the  Superior  Coui-t  to  be  insufficient. 
On  which  this  writ  of  error  is  brought — plea  nothing 
fiToneous.** 


*  The  fiollowin^  jiulgn  be'uic  pment ;  Mitchell,  Ch.  J.  Sirifr,  TramliulK 
JEdmoud,  SnHh,  Bmiiianl,  Baldwin  and  Ingentoll,  jui1gi;a— Swift  and  Bald- 
win diftv*nt(:J  ind  Itt5<»ri**ll  pare  no  opinion,  baring  been  coanscl  in  tbecaoie 
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TALMBB      <<The  first  action  was  debt  brougbl  on  n  8iaM»  law 
r.        of  the  United  States  for  an  alleged  breach  thei^.*^ 

AJLLEif. 

«  Whether  that  law  be  constitutional  or  Dot»  as  it Han- 

necessary*  it  would  perhaps  be  ind^^corous  U>  dsscuss ; 
and  whether  debt  be  the  proper  action  to  be  brought 
on  it  or  not^  is  unimportant  for  my  purpose.  The  pro- 
cess was  under  a  law,  issued  under  the  autfiority'9  in  the 
hands  of  a  marshal  of,  and  returnable  to  a  Courts  all  of  the 
United  States.  The  service  api>ear8  to  be  arrest  of  the 
Defendants  body>  reading  in  his  lieai-ing,  and  for  want 
of  baiif  commitment,  .  *;.  The  authorl^  of  the  jailer  to 
receive  and  keep  tlie  Defendant^  was  ttcopy  of  the  pro- 
cess without  a  mittimus." 

f^  Is  this  a  JustiAcation  ?  Is  this  n  defence  iP 

'<  The*  first  question  is»  in  the  state  of  Connecticut,  ill 
an  action  of  debt,  for  instance,  in  point  of  service  ef  an 
attachment  returnable  to  a  state  Court,  Is  a  miitimMS 
necessary  to  authorise  a  committment  f  If  not,  it  settles 
this  case,  and  there  is  manifest  errtjr.  But  if  it  be,  liie 
next  question  is,  whether  a  mittimas  be  n«^ceS8itfy  in  a 
process  issued  under  the  laws  and  aotliority  of  the  United 
States,  returnable  to  and  >rognittble  by  a  Court  tif  the 
United  States,  to  be  scrwi  in  this  state  oH  a  citizen  of 
the  same." 

<«  This  proiKMition  I  tliitik  correct,  that  such  is  the  con- 
stitution of  the  state  of  Connectirot,  and  from  the  infan« 
cy  of  her  laws  and  jurisprudence  has  been." 

<<.That  no  man's  person  shall  be  impHsoned  unless  by 
judgment  of  Court,  or  direction  and  ordeh  of  a  toagis- 

trate." 

^*  In  every  instance  of  find  process  then)  is  an  order 
of  commitment,  a  mittimwtf  contained  in  the  body  of  the 
instrument,  in  the  execution  itself." 

« In  an  cases  where  tlie  subject  matter  has  been  ad- 
judged by  a  Court  of  competent  jurisdiction,  the  ofllrer^s 
duty  is  pointed  out  and  -the  extent  of  the  debtor's  or 
delinquent's  liability  is  ascertained^  the  .result  is  made^ 
*he  end  is  known." 
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«  On  attachments^  it  will  be  agreed  on  all  hands^  that  a  PALMBtl 
man  skall  not  be  coBunitted  to  prison,  if  he  pn>ciire       v. 
reasonable  bail  of  the  reasonableness  or  sufficiency  of    ixxEir. 
tills  bail,  who  is  to  judge  ?  Is  the  officer  in  all  instan-  — — «— 
ces  ?  I  apprehend  not.'' 

<<  In  case  of  an  attachment,  the  direction  to  the  officer 
indeed  is,  for  want  of  estate ,  to  attach  the  body  of  A.  fi. 
and  him  safely  keep  and  have  to  appear  before  tiie  Court. 
B  .t  the  mode  of  this  safe  keeping  and  having  to  appear 
is  pointed  oat  and  provided  for  by  law.'' 

<<The  most  ancient  statute  I  find  on  the  suhject,  enti- 
tled «  An  act  for  reg^ating  jails  and  jailors/*  says,  that 
no^  peifton  or  persons  whatsoever  shall  be  committi^d  to 
prison,  although  arrc^sted  or  seized  by  attachment,  exe- 
cution, or  any  other  writ,  or  for  non-payment  of  rates, 
debts  or  fines,  or  for  any  misdemeanor  or  capitol,or  crim*^ 
inal  oflbnce,  or  any  other  cause,  without  a  mitHmns, 
granted  and  signed  by  civil  authority,  declaring  the 
cause  and  ground  of  his  commitment,  requiring  the  jailer 
to  receive  and  keep  such  person  or  persons  in  the  prison 
ttntil  discharged  according  to  law." 

^f  In  a  subsequent  statute  passed  in  May,  1706,  entitled 
*<  An  act  concerning  officers  levying  executions,"  it  is 
enacted,  that  when  any  oilirer  shall  have  a  writ  of  exe- 
cution to  levy,  &c.  and  doth  seize  th(*  body,  &c.  and 
commit  him  to  prison ;  a  copy  of  the  writ  or  execution 
signed  by  the  officer  and  delivered  to  the  jailer,  shall 
be  sufficient  warrant  or  order  for  him  to  receive  such  per- 
son, and  him  hold  in  safe  custody  till  delivered  by  law." 

"  In  the  revision  of  the  statutes,  in  the  year  1750,  the 
irfiraseology  of  the  former  statute  was  altered,  and  the 
latter  was  incorporated  with  it,  under  the  title  of  «  An 
act  concerning  arrests  and  imprisonments  for  debt, 
damagi^s,  fines,  &c«  This  statute  has  remained  the  same 
ever  since,  and  its  reading  in  relation  to  this  subject  is — 
That  no  person  or  persons  for  the  non-payment  of  rates, 
fines,  debts,  <ir  for  any  crime  or  offence,  shall  be  com- 
mitted t(i  prison,  witliout  a  mittimus  granted  and  sijarn* 
cd  by  civil  a«ithority,  declaring  tlic  cause  and  ground  of 
bis  commitment,  requiring  the  jailer  or  kee|)er  of  the 
prison,  to  receive  and  keep  such  person  or  persons  in  the- 
VOL.  Vil.  ri 
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f  AXMEB  prison^  antil  discharged  according  to  law*  unless  wlisre 
V,        any  proper  officer,  for  want  of  estate,  seize  the  body  or 
AiiLEir.   bodies  of  any  person  or  persons  by  an  execution  ofr  dis^ 
■  tress  or  warrant  for  fines  and  rates,  and  commit  him 

jr  them  to  prison,  in  wliich  case  a  copy  of  the  execu- 
tion or  distress  attested  and  signed  by  such  officer,  and 
deliyered  to  the  jailer  or  keeper  of  the  prison,  shidl  be 
a  sufficient  warrant  or  order  for  him  to  receive  such 
person  or  persons,  and  him  or  them  to  hold  in  safe  cus- 
tody till  df livci'ed  by  law." 

«« From  the  broadness  of  the  ancient  statute  it  is  appar- 
ent that  in  relation  to  all  process,  civil  or  criminal^ 
mesne  or  final — no  person  could  be  committed  to  prison 
without  a  mittimuSf  an  instrument  stating  the  cause, 
ordering  the  reception,  and  directing  the  detention  sign- 
ed by  a  magistrate,  or  as  the  expression  is,  civil  au- 
thority/' 
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^*  In  1706,  it  occurred  to  the  legislature  that  part  of 
this  provision  was  unnecessary;  that  in  final  process 
there  was  a  hixitimus  in  relation  to  that  subject  from  the 
highest  authority  -.—whence  the  legislative  dispensation, 
with  ndUivMa  in  cases  of  executions/' 

«When  tl>c  legislature  in  1750,  incorporated  tlie 
latter  statute,  which  had  made  a  distinction  between 
final  and  mesne  process,  into  the  former,  can  it  be  sup- 
posed that  they  intended  to  narrow  the  grounds  of  the 
ancient  provisions  and  regulations  ?" 

<•  At  the  revision  in  1750,  it  also  occurred  to  the  leg- 
islature, that  there  'were  other  cases  than  executions 
where  a  mt/tiniiM,  in  the  sense  generally  understood, 
would  not  only  be  unnecessary,  but  improper ;  hence 
the  exemption  was  extended  to  distress  or  warrants  for 
fines  or  rates," 

•  ^<  The  present  statute  says,  that  no  pereon  for  the  non- 
payment of  rates  or  fines,  shall  be  committed  to  prison 
without  a  mittimtiSj  unless  indeed  a  distress  or  warrant 
for  such  rates  and  fines  has  heen  granted  by  proper  au 
thority,  having  cumpotcnt  jurisdiction/' 

'« The  word  debts  in  the  statute  still  remains  to  be 
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Bfttiftfted  with  a  fair  and  reasonable  construction.    The  paimbb 
original  title  of  the  act,  was  an  act  concerning  arrests        v. 
and  impiisonnients  for  ieht,  damage,  fines,  &c.    Sop-    allbit. 

pdse  the  reading  to  be  that,  in  an  action  for  debt,  no  per-  — 

son  shall  be  imprisoned  without  a  mUHmus.  This  would 
comprehend  all  actions  of  debt  in  a  proper  and  techni^ 
cal  sense,  of  course  the  jpresent^ 

*i  But  this  I  sujjpose  is  too  narrow  a  construction. 
The  true  meaning  is  commensurate  with  all  actions  by 
attachment,  which  sound  in  or  claim  debt  or  damage, 
and  which  by  the  process  of  a  Court  may  be  reduced 
into  debt  or  damage.  In  all  which  cases,  while  in  mes- 
ne process,  before  adjustment  there  shall  be  a  miUimus 
to  authorize  a  commitment,  titer  which,  when  liquida- 
ted, the  execution  speaks  the  order  of  the  Court." 

•<  But  the  statute,  since  its  existence  in  iis  present 
form,  seems  pretty  generally  io  have  had  an  uniform 
practical  construction ;  the  best  comment  perhaps  that 
can  now  be  made  upon  it.  So  far  as  I  can  learni  it  has 
received  in  practice,  in  relation  to  mesne  process,  the 
same  construction  that  was  given  to  the  former  statute 
in  relation  to  the  same  subject,  and  which  the  words  of 
that  statute  absolutely  and  necessarily  require.  Both 
under  tlie  form^  and  present  statute,  in  all  cases  of  at- 
tachment, a  mittimus  has  been  deemed  necessary  to  au- 
thorize a  commitment '' 

<'  But  the  second  and  perhaps  moi*c  important  ques- 
tion remains." 

«><  In  a  mesne  process  by  attachment  for  debt,  issiie*d 
under  the  law  and  authority  of  tlicUnited  States^  re- 
turnable to  a  Court  of  (he  United  States,  to  be  served 
on  a  citizen  of  tlU  stnte^  witliin  tlic  same,  to  authorize 
a  commitment,  i^SimUilmns  necessary  ?*' 

<*'J'hc  United  Slates  have  a  ri^ht  to  prescribe  what 
mode  of  service  for  their  own  processes  they  may  deem 
proper ;  and  if  they  have  {lointed  out  a  mode,  that  mode 
must  be  pursued  :  if  thoy  have  not,  it  should  seem  fair 
reasoning  ti>  conclude  that  they  had  left  that  subject  to 
the  existin.i;  iTgulatifms  of  the  several  states.  The 
United  States  have  a  statute,  entitled  «*  An  act  for  regu- 
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FALMEB  lating  processes  in  the  Coarts  of  the  United  Stntesy'*  in 

V.        whichy  section  2d»  Tolume  id,  laws  of  United  SUtei^ 

AUUBir.   page  lOSf  it  is  enacted,  «<  that  the  form  of  writ^t  execn- 

—  tions  and  other  processcst  except  their  slylef  and  the 

forms  and  modes  of  proceeding  in  suits  at  common  lai^r, 

shall  be  the  same  as  are  now  used  in  the  said  Courts 

respectively,  in  pursuance  of  the  act,  entitled  «<  An  act 

to  regulate  the  processes  in  the  Courts  of  the  United 

States.'' 

«  What  those  forms  and  modes  are  the  statute  no  where 
specifies,  other  than  by  the  above  reference ;  and  the 
same  statute  expressly  repeab  the  whole  of  the  act  re- 
ferred to.*' 

«  On  recurrence  however,  to  that  statute,  we  find  it 
tliere  enacted, «  That  the  forms  of  writs,  &c.  and  modes 
of  process  in  the  Circuit  aud  Disirict  Courts,  in  suits 
at  common  law,  shall  be  tlie  same  in  each  state  respec- 
tively,  as  arc  now  used  or  allowed  in  the  Supreme 
Couits  of  tbc  same." 

<<  But  it  has  been  said,  that  miUimus  is  no  part  of  the 
process.  If  I  am  correct  in  my  conclusion  on  the  first 
point,  it  is,  by  the  law  of  this  state,  a  part,  and  csstMitial 
to  the  completion,  of  service  in  case  of  ommitmeut.*' 

<*  If  part  of  the  service,  it  is  part  of  tlife  process— pro- 
cess in  one  sense  is  the  method  taken  by  law  to  compel 
a  compliance  with  the  original  writ,  by  giving  the  party 
notice  to  obey  it;  a  warning  to  appear  in  Court  at  the 
n^turn  of  the  original  writ.  On  failure  of  obedience, 
further  process  is  said  to  be  had  by  attachment,  &c." 

<*  I  understand  that  the  word  processt  as  used  by  the 
legislature  of  the  United  States,  in  the  statute  refeired 
to,  is  to  be  ror.eived  in  its  broadest  and  most  extensive 
sense.  It  is  to  be  taken  for  all  proceedings,  in  any  ac- 
tion from  the  beginning  to  the  end." 

<«  MfMle  of  pi-ocess  includes  mode  of  service.  Wliat- 
evpr  is  necr.ssary  to  complete  the  service  of  a  writ  re- 
turnable to  a  state  Court,  is  by  that  statute  made  ne- 
cessary to  complete  the  service  of  a  writ  returnable  to 
a  Distrirt  or  Cirruit  Court  A  mUlifmiS  is  as  necessary 
in  the  one  case  as  in  the  other." 


F£BRUABT  TEBM  1818. 


657 


«« But  it  may  be  bsAA,  that  there  is  no  provision  in  the 
laws  of  the  United  States  for  procuring  a  mitHTMis  t 
that  of  course  there  may  be  a  failure  of  justice.  WhfflA  the 
legislature  of  the  United  States  referred  to  the  laws  of. 
the  several  aftates^  tliey  wei*e  bound  to  know  them  and 
to  make  provisions  corresi>ondent  with  them ;  and  1  am 
not  prepared  to  say  that  they  have  not  f  am  not  prepared 
to  say,  that  it  would  not  be  the  diity  of  the  judge  and  jusU* 
ce&  of  this  state,  on  applicalion  of  the  marshal*  to  grant 
a  mittimiuf*  Besides,  tiiey  have  in  each  district  at  least 
one  judge  peculiarly  their  own.  Sufficient  is  it  that 
they  have  the  power  of  making  all  necessary  pj'ovision. 
They  do  in  many  Instances  call  into  their  service  the 
judges  and  justices  of  the  State  Courts,  and  make  them 
pro  hoc  vice  Uu  ir  own :  such  §b  taking  bonds  of  recog- 
nizance in  cases  of  prosecutions  for  biraches  of  the  laws 
of  the  United  States,  and  various  other  instances.  But 
in  the  words  of  a  great  man  and  eminent  judge,  ^<  If  the 
law  does  not  woj-k  right,  let  the  legislature  mend  it ;  it*s 
their  business. — I  am  of  opinion  that  there  is  no  error." 

Opinion  of  Judge  Baldwin,  in  which  Judge  Swift  con- 
curred. 

«<  I  differ  in  opinion,  only  on  the  necessity  of  a  mit* 
timuSt  for  a  legal  conimituieiit  by  the  marshal  of  the 
United  States,  for  the  Connecticut  disti'ict,  on  an  at- 
tachment  for  debt." 

«  I  am  of  opinion,  that  a  mittimus  is  not  necessary 
by  the  statute  of  Connecticut,  to  authorize  a  commit- 
ment on  attachment,  in  any  civil  cause,  and  if  it  were^ 
it  is  doubted  whether  it  would  be  obligatory  on  the  mar- 
shals of  the  United  States." 

«  Before  proceeding  to  give  the  reasons  for  my  opi- 
nion on  either  of  these  points,  I  would  remark,  that  it 
is  presumed  it  will  not  be  contended  that  the  marshals 
are  bound  by  a  mode  of  proceeding  which  may  have 
been  used  by  the  executive  officers  of  the  statc^  unless 
the  same  was  required^  or  has  been  sanctioned,  by  the 
laws  of  the  state." 
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«<  If  the  practical  construction  of  tlie  state  officers, 
can  give  a  bitidiiig  effect  to  the  statute  of  the  state  on 
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TAtMEU  fhem,  which  the  letter  does  not  require;  I  apprehend 

V.        that  a  contrary  construction^  by  the  marshaJs*  sanc^ 

ALiAN.   tioned  by  the  subsequent  act  of  Congress  in  1792^  re- 

m  quiring  that  the  forms  of  proceedings  in  suits,  should  be 

the  same  in  future^  as  had  then  been  adopted^  and  used 

in  pursuance  of  the  former  act»  will  be  equally  Unding 

on  them.?' 

'<  I  do  not  know,  that  thtte  has  ever  been  a  judicial 
construction  of  the  statute  in  question.  I  admit,  that 
the  practice  among  our  state  officers,  (tlir»»ugh  abun- 
dant caution)  has  been  to  commit,  by  mittimuSf  in  all 
cases  of  arrests,  except  on  executions :  but  it  will  also 
be  admitted,  that  the  practice  was  never  followed  by 
the  marshab  of  the  Unite#  States.'* 

<<  Ever  since  the  establishment  of  the  judiciary  of  the 
United  States,  a  period  of  more  than  twen^  years, 
they  have  uniformly  committed,  in  cases  of  attachment, 
by  copy  of  their  writ ;  we  ought  then,  as  the  question 
now  conies  up  for  judicial  decision,  to  give  the  proper 
eflbct  to  the  proTisions  of  tlie  two  statutes,  independent 
of  such  practical  constructions/' 

<«  I  will  tlien  examine,  whether  the  statute  of  Con- 
necticut n^quires  a  miUimus  for  commitment  on  attach** 
ments  ?" 

'<  1*  This  statute,  owing  to  repeated  alterations  and 
compilationSf  from  materials  enacted  at  different  times, 
is  not  explicit,  or  very  intelligible,  its  histoid  will  pro* 
bably  give  some  aid«  in  its  consti'uction."* 

«<  As  early  as  1650,  it  was  enacted  that  no  man's  per- 
son should  be  arrested,  or  imprisorAe^d  for  any  debtor 
fine,  if  satisHiCtion  could  be  found  from  his  estate.'* 

**  At  that  time  no  arrcsst,  or  attachment  of  the  per- 
son, was  allowed  for  dcbf't 


*  StJit  Conn.  Uym  nnioo,  priotetl  id  1808.  Index  heMit— ii>;t(imi]a  re- 
Ibreoee  to  MrresU,  No-  5,  0,  pige  58*-ttid  ia  notes  tUere.— Alto.exeoiitioa 
2i9.  IZ^stat.  p.l^d,Scc.  5. 

f .  Sec  6tlc;  acUonsy  eiYil,  pHge  31,  Sec.  i,  ukdin  notes  there. 
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«  The  ordinary  process  was  by  summoDSy  and  on  faxmeb 
default^  of  appearance,  an  attachment  for  the  contempt^       'v* 
issued  by  order  of  the  court.''  allBit. 

^Bj  subsequent  provisions,  and  particularly  at  the 
revision  in  1672,  an  attachment  was  allowed  as  an  ori- 
ginal process  in  certain  cases,  and  the  funn  was  then 
given.  In  1702,  the  Plaintiff  was  allowed  a  summons^ 
or  an  attachment  at  his  option,  in  all  civil  actions*" 

**  In  1695,  a  mittimus  was  first  required,  to  authoria^ie 
a  commitment  and  it  the  revision  in  170%  it  was  ex- 
tended and  made  necessary  in  all  cases  civil,  or  crimi- 
nal* The  words  are,  »•  uiat  no  person,  shall  be  com- 
mitted to  prison,  although  Arrested  or  seized  by  attach* 
meni,  executioUf  or  any  other  rvritf  or  for  non-payment  of 
rates,  debts  or  fines,  or  for  any  misdemeanor,  or  capi- 
tal, or  criminal  offence,  or  qny  oUwr  cause,  without  a 
mittimus.'*  &c. 

<«  Inconvenience*  was  soon  experienced,  and  in  1706^ 
a  commitment  by  copy,  was  authorized,  in  case  of  ar- 
rest on  execution." 

'<  At  the  ^vision  in  1750,  the  statute  took  its  present 
shape,  viz.  <<  Tliat  no  person  shall  be  arrested  and  im- 
prisoned, for  any  debt,  damage^  or  Jiiu,  where  sufficient 
means  of  satisfaction  can  otherwise  be  found  from  liis  es- 
tate. Provided,  that  no  person,  for  the  non-payment  of 
rates,  fines  or  debts,  or  for  any  crime  or  offence,  shall 
be  committed  without  a  mittimus,  granted  atid  signed  by 
civil  huthority,**  ^c. «  unless  the  body  lia^  been  taken  by 
execution,  or  distress,  or  Vv'ari*ant  for  fines  or  rates,  in 
which  case  a  copy  of  the  execution  or  distress,  attested, 
anil  signed  by  the  ofiicer,  and  delivered  to  the  jailer, 
shall  be  a  sufficient  warrant  or  order."  ^j. 

<<  By  omitting  in  the  last  statute,  in  the  clause,  re- 
quiring a  mittimus,  the  expressions  ^^  arrested  by 
attachment,  or  any  other  writ,  or  any  other  cause," — 
and  by  adding  to  the  exception,  «  an  arrest  by  distress 
or  warrant,"  for  which  a  copy  only  is  requested,  it  is 
evident,  the  legislature  meant  to  limit  the  necessity  of 
a  mittimus.  By  the  letter  of  the  at  t  as  it  no«v  appears, 
it  is  not  required  on  an  attachment  for  tresspass,  tort, 
case,  or  any  other  civil  cause,  unless  it  is  on  an  at- 
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PALMER  tachment  for  debt,  and  it  can  hardly  be  presumed,  that 

V.        the  ic,^islature  would  thus  dispense  with  it  in  all  other 

ALXB!r.    cases,  and  retain  in  that ;  or  that  under  an  cxpr  ssion 

— — of  doubtful  import,  they  meant  to  include  ail  manner  of 

attachments." 

«  All  doubt,  it  appears  to  me  will  be  removed,  by  giv- 
ing that  meaning  to  the  word  debit  as  here  use^l,  which 
it  had  when  first  intrfidured  into  the  statute,  before  an 
attachment  of  the  person  was  allowed  on  mesne  process 
in  any  case." 

*<  It  there  evidently  means  a  judgment  debt,  (for  there 
could  then  bo  no  arrest  for  non-payment  of  any  other,) 
in  which  setisd  it  will  include  as  well  damages  recover- 
ed for  tort,  as  for  money  due  on  contract." 

**  As  no  mention  is  made  in  the  existing  statute,  of 
mesne  process  by  attachment  in  any  cane,  an-*  the  word 
debtf  cannot  apply  to  tlie  variety  of  demands  whicli  may 
be  the  subject  of  attachment,  and  as  no  reason  can  be 
ass  gned,  why  that  alone  should  be  selected,  I  conclude 
the  legislature,  when  they  altered  the  statute,  did  not 
mean  to  include  any  arrest,  by  attachment,  on  mespe 
process." 

"  The  terms  also  of  the  ancient  statute  were,  that  no 
person  shall  be  committed  without  a  mitHmuSf  although 
arrested  by  attachment,  or  for  fion-payment  of  rates, 
debts,  or  fines." 

<^  Those  of  tlie  present  statute  are  only,  that  no  per- 
son  for  '*  non-payment  of  rates,  debt,  or  fines,"  shall  be 
committed  without  a  miWrmis.  unless  by  exe<:utiotis,  &c. 
The  first  mafcoT  a  distinction  betweon  acommitmenf  on  at- 
tachment,  and  a  commitmentfornon«paymentof  aiiei/«4^* 
a  distinction  which  is  obvious.  At  the  time  of  the  at- 
tachment, no  debt  is  ascertained — ^the  officer  his  no 
power  to  collect  any.  He  is  merely  to  secure  the  ap- 
pearance of  the  person  attached,  before  the  pro|>er 
Court  to  try  the  question  of  indebtedness.  Thv  officer 
has  no  power  to  commit.  If  the  person  attached  will  pro-^ 
cui-c  bail  for  his  appearance,  if  not,  he  is  to  be  i: -pri- 
soned, hot  for  the  -non  payment  of  the  debt,  but  to  se- 
cure his  appearance  at  Court— «-Whether  he  is  in  debt, 
is  a  question  mtb  lite,  to  sliy  he  withholds  the  debt,  is  to 
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prejudge  the  cauae.  I  am  therefore  of  opinion,  that  the 
non-payment  of  the  debt  mentioned  in  the  statat^f  has  no 
reference  to  mtsne  process,  and  that  there  is  no  occa- 
sion by  our  statute  for  a  mittimus,  to  commit  in  any  • 
case  except  for  crimes.  Such  I  contend  is  the  true  con- 
struction of  the  statute  in  question,  and  such  I  think  is 
the  construction  all  would  ^ive  it,  if  a  different  practice 
of  our  officers  had  not  created  a  doubt.*' 

«<  2.  If  it  were  evident  that  our  statute  required  a  mitti- 
mus  in  such  case,  doubts  are  entertained  whether  it  is 
applicable  to  the  process  of  the  United  States." 

«<  It  seems  to  be  agreed,  that  the  mittimus,  required 
by  our  statute,  must  be  «<  grante4l  and  signed  by  civil  au- 
thority** of  this  state.  This  they  are  n  -ither  authorized 
nor  compelled  by  any  law  either  of  the  United  States,  or 
of  this  slate  to  do  in  such  case.** 

^<  in  cases,  where  it  is  decmeil  necessary  for  the  civil 
authority  of  this  state,  to  aid  in  executing  the  laws  of 
the  union,  power  is  siiecially  given  thf  m  to  do  so  ;•«— as 
in  all  cases  of  a  criminal  nature,  and  in  taking  deposi- 
tions, &c. — ^but  there  is  no  autliority  given  to  them, 
or  duty  imposed  on  them  as  magistrates,  to  aid  tlie 
execution  of  their  civil  proct*ss, — and  to  expect  it  of 
them,  or  leave  it  optional  with  them  to  give  or  \(ithhold 
the  aid,  would  be  derogatory  to  tlie  general  government.*' 

«  They  are  an  indejicndent  soveroigtity. — ^Their  offi- 
cers must  have  all  the  power  incident  and  necessary  to 
the  Execution  of  the  duties  of  their  offices.'* 

«« By  a  statute  of  this  state,  passed  in  1794,  staUp.  368. 
«<  permission  is  given  to  marshals  and  other  offir^ers 
of  the  United  States,  to  use  our  jails,  to  confine  persons 
under  the  authority  of  tlie  United  States,  with  the  same 
authority  in  the  keeping  of  prisoners,  umlcr  the  ai^thnri- 
ty  of  tlie  United  States,  as  the  keepers  of  said  jails,  un- 
der  the  authority  of  this  state  have."  The  eff  ct  is,  and 
was  intended  to  be,  to  take  away  all  ronti*ol  or  rosp«.n- 
sibility,  from  keepers  of  the  jaib,  under  the  authority 
of  this  state,  as  to  prisonew  confined  by  the  authority 
of  the  United  States.  The  prison  keejier  of  the  sheriff, 
as  such,  has  no  power  to  rccive  a  prisoner  under  the 
VOLw  VII.  7« 
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PiXMEB   authority  of  the  United  States.    He  must  Iiave  a  spc- 

V.       cial  power  from  the  marshal,  to^  enable  him  to  act  as 

AffLRif.^  keeper  under  their  authority.     Such  part  of  the  prison^ 

— -— — : —  as  may  at  any  time  be  used  for  such  purpose,  by  the  of- 
ficers of  the  United  States,  is  as  distinct  from  the  other, 
and  from  the  control  of  the  state  oiScers,  as  though  it 
were  a  distinct  building. — ^Neither  the  sheriff  nor  the 
county  are  responsible  for  the  safekeeping  of  the  pri- 
soners. Tije  keepers  may  be,  and  some  times  are,  dif- 
ferent ;  or  if  the  same  person  is  the  keeper  of  both,  he 
acts  in  different  capacities,  and  under  different  autho-* 
rity." 

'<«  Hence  I  infer,  that  the  kee];>er  of  the  prison  of  ^e 
IJjfiitcd  States,  has  nb  power  to  commit  on  civil  process 
by  the  authority  of  the  state,  nor,  I  contend,  have  the 
civil  autliority  of  tlic  state  any  power  tp  require  it, 
and  yet  if  a  mttimus  is  necessary  by  our  statute,  i% 
must  be  «<  granted  and  signed  by  civil  authority,"  of 
the  state,  directed  to  the  keeper  of  the  jail  of  the  Uni- 
ted States,  commanding  him  by  authority  of  the  state 
of  Connecticut,  to  receive  and  hold  the  prisoner,  under 
the  authority  of  the  United  States,  I  may  add  also,  that 
if  the  mittimus  is  to  be  considered  as  a  writ  or  processor 
included  in  the  act  of  Congress,  its  form  must  be  that  of 
commitment,  but  the  style,  that  of  tlic  United  States, 
I'hat  is— it  must  issue  by  the  authority  of  the  United 
States,  bear  test  of  the  proper  judge,  and  be  sealed, and 
signed  by  the  clerk,  but  in  such  case,  it  would  not  have 
tlie  reqiiirfements  of  onr  statute,  by  being  granted  and 
.lign^'d  Jiy  civil  authority  of  the  state;  and  the  United 
States  liave  no  amilogous  civil  authority  to  execute  the 
power.'* 

*<  Does  it  then  follow  as  has  been  said,  that  flie  pro- 
cess by  attachment  muijt  be  abandoned  ?  Itliink  not*— 
TJio  party,  claiming  a  debt,  has  a  right  to  the  advantages 
of  such  a  writ,  and  when  tfio  officer  shall  have  done  hki 
duty,  in  making  the  arrest,  if  no  provision  is  made  by 
law,  directing  the  mode  of  commitment,  he  must  take 
a  reasonable  course,  such  as  would  be  sanctioned  by 
the  principles  of  the  common  law,  and  such  as  was  pro- 
bably used  before  we  had  any  law  requiring  a  mittlmos 
in  any  case.** 

w  Having  arrested  the  prisc  .er  by  legal  proceaep^  tbe 
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officer  became  responsible  for  his  appearance  at  Court,   t^axmer 
andf  on  failure  to  procure  bail*  he  was  bound  to  buld        v. 
him  in  custody.    His  place  of  custody  is  the  prison^*'       allen. 


<«  The  same  warrap^  which  commandea  the  arrest, 
required  .the  officer  to  keep  his  prisoner  safely,  so  that 
he  might  be  liad  before  the  Court.  Tiie  officer  was 
therefore  authorized  to  commit.  Still  it  is  reasonable 
and  proper,  that  tlie  keeper  of  the  prison,  should  be 
able  to  shew  the  cause  and  ground  of  the  commitmenti^ 
and  of  his  holding  the  prisoner  in  custody. — ^This  he 
will  be  enabled  to  do  more  fully,  and  moi*e  satisfactorily, 
by  tlie  copy  of  the  process,  and  the  doings  of  the  officer 
Uiereon,  than  by  the  mittimus  usually  granted.  This 
is  the  course  required  by  our  statute,  on  commitment 
by  execution,  distuss,  or  warrant,  and  is  that  which 
I  apprehend  the  common  law  in  similar  cases  would  re- 
quire.*^ 

<<  It  thei*cfore,  appears  to  me,  that  on  either  gi*oundi» 
and  most  clearly,  on  the  first,  tiiere  was  no  occasion  of  a 
mittimus,  to  complete  the  justification  of  the  officer,  and 
that  his  plea  was  sufficient,  and  ought  so  to  h&ve  been' 
adjudged.** 

March  16tA....JoHirsro?r,  J.  delivered  the  opinion  of 
this  Courts  as  foUowa : 

This  suit  comes  up  from  the  state  Court  of  Connect!- 
cot,  to  reverse  a  judgment  of  that  Court.  The  Defen- 
dant here  brought  an  action  below^  against  Palmei*,  and 
recovered  damages  for  a  supposed  assault  and  false  im- 
prisonment. The  facts  of  the  case  were  these :  Palmer 
isM  deputy  marahal,  and  in  that  capacity,  aiTcsted  the 
body  qf  Allen,  on  a  writ  sued  out  by  the  United  States, 
to  recover  a  penalty  which  Allen  was  charged  with  lia-. 
ving^  incurred  hy  a  violation  of  a  law  of  the  United 
Siates.  In  this  suit  bail  was  demanded,  and  npr)u  Al- 
len^s  failing .  to  give  it,  he  was  committed  to  prison. 
The  illegal  act  with  which  Palmer  was  charged,  was 
committing  the  Defendant  to  jail  without  a  initlimus 
from  a  magistrate.  It  appears  that  it  is  tlic  pi-artice  of 
that  state,  and  in  Oiis  case  the  majority  of  the  judges; 
decided  it  to  be  the  law,  thait  such  a' mittimus  must  be 
^jbtained^  before  aDcfendatitin  a  civil  suit  can  be  com- 
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PALMBB  lAitted  to  prison.    The  practice  however  in  the  Courts 
v,        of  the  United  States  in  that  district^  has  been  the  re* 
▲iXEN.    verse. 


To  this  action  the  Defendant  irfoaded  ajnstilication; 
and  on  demun^r^  the  state  Court  adjudged  the  plea  iit- 
sufficient,  for  want  of  setiing forth  such  a  mittimus;  no 
question  was  made  of  the  correctness  of  talking  the  bo- 
dy of  Allen,  or  detaining  himt  until  he  should  give.  bail. 
It  was  supposed  that  the-  law  of  the  United  States  which 
enacts*  that  the  form  of  writs,  executions,  and  other 
processes  <<  and  the  forms  and  modes  of  proceeding  m  suits 
of  common  law,  shaJl  be  the  same  as  are  now  used''  in  the 
state  Courts  respectively  ;  gives  efficacy  to  the  laws  ojf 
Connecticut  on  this  subject,  and  impost's  upon  the  of- 
ficers of  the  United  States  An  lybligatir-n  to  conform  their 
conduct  to  the  provisions  uf  those  laws. 

But  this  Court  are  unanimously  of  a  different  opi- 
nion. The  plea  made  out  a  sufficient  justification  and 
ought  to  have  been  sustainei]  as  such.  A  writ,  known 
to  the  jurisprudence  oftliat  state,  issues  to  the  marshal 
in  the  alternative,  commanding  him  to  attach  tlie  goods 
of  the  Defendant  to  a  certain  amount,  and  for  want  of 
such  goods,  to  take  bis  body  :  under  this  writ,  not  only 
in  conformity  to  the  literal  meaning,  but  according'  to  tiie 
established  usage  and  received  opinions  of  that  state^  the 
officer  was  sanrtit.^ned  in  taking  the  person  of  the  De- 
fendant into  actual  custody — and  the  56th  section  of 
the  coll;*ction  law  of  March  2d,  1799,  expressly  au- 
thorises a  demand  of  bail.  Detention  therefore,  until 
bail  was  given,  was  strictly  authorized  by  law,  and  the 
defence  to  the  assault  and  impHsonment  was  complete. 
Committing  the  Defendant  to  the  state  prison,  was  but 
one  mod ',  and  the  least  exceptionable  mode  of  detain- 
ing his  pei^on,  and  if  it  was  not  so,  it  would  only  be  the 
grvfund  of  a  special  action  on  the  case  against  the  of- 
ficer for  mal-treatment,  or  oppression. 

But  it  is  equally  cliear  to  this  Court,  that  the  law  above 
alluded  to  commonly  called  the  process  act,  does  not 
adopt  the  law  of  Onn-cticut,  which  requires  the  roitfi- 
ttius  in  civil  cases.  This  is  a  peculiar  municipal  regu- 
lation, not  having  any  immediate  relation  to  the  pro- 
gress of  a  suit,  but  imposing  a  restiraint  upon  their 
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atote  officers  in  the  execution  of  the  process  of  their  palmek 
Couj48»  and  is  altogether  inoperative  upon  the  officers        v. 
of  the  IJniteil  Statics,  in  the  execution  uf  the  mandates    ai«le\. 

which  issue  to  them.    The  judgment  below  must  be 

rcvei*sed9  and  judgment  entcr^  fur  the  Defendant. 


YOUNG  AND  AL  v.  BLACK.  1543^ 

...,.,_.^  March    l2Uu 


ERROR  to  the  Circuit  Court  for  the  district  of  ,f  ^^^  j^^ 

Columbia.  owners    of    a 

cargo  employ 

I'he  suit  was  brought  by  Young,'  Deblois,  and  Law>  the  ^fp  toUn 
rason^  acruiii.st  Black  to  recover  the  proceeds  of  the  i' '«''*,^»cm,  k 

-^  —    -    *--  —        he  afUTwardt 

inte- 


salcs  of  a  curgo  shipped  hy  thc4*laintiffs  to  the  West  become 
Indies^  on  board  the  brig  Active,  of  which  the  Defen-  rested  in  the 
dant  was  mastery  and  to  whom  tlie  cargo  was  con- j|[*''^?f,"JJJ^^ 

signed.  ers,  he  cannot, 

in  an,,  action 

The  PlaintiflTs,  Young  and  Dcblois,  had  each  an  inte-  ^Tn«  him' by 
rest  of  tliree  eighths  in  the  cargo,  and  tlie  Plaintiff,  Law-  thctiiroc  kjint 
rasont  the  otiier  two  cigliUis.  Upon  the  general  issue  cweJ^^ihcT 
a  verdict  and  judgment  were  rendered  for  the  Defen-  mountofsHie^ 

-laiit  arirtff  his  share 

"*"'"  ofrhataroow.it. 

Upon  the  iswe 

At  the  trial  the  Plaintiffs  took  four  bills  of  exception.  ?f"«»  •»»">!>- 

*  sit,  llK:  IX'fcil* 

daiir  may  pve 

The  Ut  was  to  the  admission  in  evidence  of  a  record  "'  evidewM-  the 
of  a  judgment  bet\yeen  the  same  parties  together  with  lo^'^r  SJdJI 
parol  evidence  that  it  was  for  the  same  cause  of  actfo(i«  ment  bt^tweeo 

tlie  »me  par- 

2Vk  %d  and  Sd  bills  of  exceptions  were  to  the  ad  mis-  wme  wum  d 
sion  of  pai^ol  proof  that  the  Deft  ndant  had  an  interest  J*"^- 
in  Lawrason's  two  eighths  of  the  cargo,  alter  the  Plain-  of  aLvuIIT 
titfs  had  shown  tlieir  written  instructions  to  the  Def^  n-  ^'t** « c^^oarr, 
dant  with  his  pi-omise  to  obiy  them,  his  bill  of  lading  of  ^^^^^^^^ 
tlie  cargo,  and  his  account  of  sales  of  it  to  ^im  in  de^ 

nmnvi  toevi- 

Tilt  ^th  biU  of  exceptions  states  the  whole  evidence  muri^r to. ftt 
offered  as  well  by  the  I'laintiffs  as  by  <lie  Difendant,  «^*'"<*«  «»id«t 
and  that  the  Plaintiffs  offered  to  demur  to  the  whole  S"wh^*A!J 
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TouNo    evidence^  but  the  Defendant  refused  to  join  in  demurrei' 
V.        and  the  Court  refused  to  compel  him  to  join. 

BLACK. 

T E.  L  LEB5  for  the  Plaintigi  in  error. 

]Mirt7  demorr- 

wiroH  ATfaeu  ^*  ^^^  record  mentioned  in  the  first  bUl  of  exceptions 
vhich  the  o-  was  not  admissible  evidence,  because  it  was  for  a  dif- 
temirtrto  '"'fc'^'^t  cause  of  action.  The  former  action  was  for  a 
prove;  por  breach.,of  orders,  and  founded  ujion  a  disavowal  of  the 
j|^'*^Jj^-condU(ft  of  the  Defendant;  but  the  present  artion  afr. 
1017  elrldeiieei  finns  his  conduct  and  seeks  for  payment  of  the.  balance 
or  ftttempu  to  iue  upon  his  account  of  sales. 

cstabbsh   in-  *^ 

contistc&t  pro*' 

poatioot.  2.  The  Court  ouglft  not  to  have  permitted  the  De- 

-SCT^the^rc-  ^^'^^^^t  to  use4>arol  evidence  to  contradict  the  written 
fbsahf  aCoiirt  documents  which  proved  the  property  of  the  cargo  to  be 
10  eompei  •  in  thc  Plaintiffs. 

pfirtytojoiniii 
9  demurrer  to 

eriaence,  eta  $.  The  Court  ought  to  bave  compiled  the  Defendant 
Seffl^CT-  to  join  in  the  demurrer.  3  BL  Com.  872,  878.  1  mah. 
ror?  i5Q,  220.   «  CaU.  555, 671.  8  TticfcerVlMaCfc«tone,  87«r 

note. 

SwAKK,  coiitra. 

The  record  and  parol  evidence  were  properly  admit- 
ted, and  the  jury  were  to  decide  whether  it  was  for  the 
same  cause  of  action  as  the  present 

As  to  the  demurrer:  it  does  not  appear  that  the 
whole  evidence  was  stated.  The  Defendant  was  not 
bound  by  any  rule  of  law  to  join  in  the  demurrer,  nor 
\\-as  the  Court  bound  to  compel  him.  It  was  a  matter 
entirely  within  the  discretion  of  the  Coiiii;. 

March  16tA....ST0RT,  J.  delivered  the  opinion  of  the 
Coun  Sis  follows : 

The  present  action  was  brous;ht  by  the  Plaintiffs  in 
error  as  joint  owners  of  tlie  brig  Active  and  cargo  to 
compel  tlte  Defendant  who  was  master  of  the  said  brig 
€0  account  for  the  proceeds  of  paid  cargo,  wliich 
was  sold  during  a  voyage  to  the  West  I/idies.  Young 
owned  three  eighths,  Debiois  three  eighths,  and  Lawra 
♦on  two  cighttis  of  thc  cargo. 
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At  the  ti'ial  upon  the  general  issue  several  exceptions  roxnxQ 

Avere  taken  by  the  Plaintiffs,  which  have  been  argue d,  v. 

and  we  are  now  to  pronounce  our  decision  respecting  ]|jlack« 

their  validity.  ■■  ■    ■ 


The  Defendant  offered  in  evidence  a.  record  of  a 
former  suit  between  tlie  same  pai'ties,  in  whicli  judg- 
ment was  rendered  for  the  Defendant,  supported  by 
parol  proof  that  the  former  suit  was  for  the  same  cause 
of  action  as  the  present  suit  The  Plaintiffs  denied  its 
admissibility  under  the  general  issue;  and  we  ai*e  all  of 
opinion  that  the  objection  cannot  be  supported. 

it  has  been  long  since  established  that  under  non  as- 
sumpsit  the  Defendant  may  give  in  evidence  any  thing 
which  shows  that  no  debt  was  due  at  the  time  when  the 
action  was  commenced,  whether  it  arise  from  an  inhe- 
rent defect  4n  the  original  promise  or  a  subsequent  dis- 
charge and  satisfaction.  And  the  precise  point  now  in 
controversy  has  been  adjudged  to  be  completely  within 
the  rule.  If  the  former  judgment  had  been  for  the 
Plaintiff,  there  would  be  no  doubt  that  it  would  haye 
extinguiahed  the  demand ;  and  it  is  not  less  conclusive 
because  it  was  for  the  Defendent.  The  controversy  had 
passed  in  rem  judicatam,  and  the  identity  of  the  causes 
of  action  being  once  established^  the  law  would  nut  suf- 
fer them  again  to  be  drawn  into  question. 

The  second  exception  was  taken  to  the  decision  of 
the  Court  admitting  evidence  to  show  that  the  Defen- 
dant had  a  subinterest  in  that  portion  of  the  joint  cargo 
which  belonged  to  Lawrason — an  interest  which  was 
not  proved  to  have  been  known  to  or  acknowledged  by 
the  other  owners.  And  we  are  all  of  opinion  that  tiie 
Circuit  Court  erred  in  admitting  that  evidence.  The 
other  ownei-s  Iiad  nutiitng  to  do  with  any  private  con- 
tract between  Lawrason  and  the  Defendant.  Any  right 
of  retainer  which  the  latter  might  iiave  against  Lawra- 
son could  be  cnfoi'ced  only  in  an  action  against  Lawra- 
son himself;  but  it  offt^red  no  legal  defence  to  the  ex« 
press  contract  proved  to  have  been  made  with  all  the 
joint  own'Ts.  It  niiglit  have  been  contended  with  as 
much  propriety  that  the  Deff^ndant  was  entitled  in  such 
an  action  to  a  set  off  of  a  separate  debt  due  fi*om  eitlier 
of  the  owners*  Nor  is  thero  any  equity  in  such  a  claim 
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YOFNo  against  tbo  Plaintiffs.  As  joint  owners  they  had*  a  lien 
V.        upon  the  proceeds  for  the   general  ^balance   bftwei^n 

BI.ACK.  them  I  and  had  a  right  to  havt5  them  appiiod  in  the  first 
.   .  instance  iq  discharge  of  the  joint  debts.    Whi'ther^jafter 

a  final  settlement  of  tiie  accounts  of  tbe  voyage,  any  thing 
would  have  been  due  to  Lawrason  does,  ntit  app<^ar;  and 
yet  this  evidence,  admitted  ais  it  was«  would  have  appli- 
ed  the  general  property  to  discharge  his  private  c<in- 
tractsy  altlkoug;])  the  joint  account  might  liave  finally 
turned  out  against  him.  We  hold  it  a  sound  rule  of 
law»  that  a  joint  contract  can  never  be  deflated  by  the 
mere  private  .contract  of  an  individual  of  the  concern^ 
to  whom  the  other  parties  have  confided  no  authority 
for  this  purpose.  Clur  opinion  on  this  exception  dis- 
poses  also  of  the  tbiriU  witich  is  taken  to  parol  evidence 
offered  to  show  the  acknowledgment  of  Lawrason  of  the 
subtntercst  of  the  Defendant 

The  last  exception  is  of  a  novel  character.  The 
Plaintiffs  upon  the  whole  evidrn  e  offbiTd  to  demur, 
and  prayed  the  Court  ty  compel  the  Dt-fondant  to  join 
in  the  demurrer.  The  Court  refused  to  do  ihis,  and  in 
our  opinion  their  refusal  was  jierfoctly  correct. 

A  demurrer  to.  evidence  is  an  unusual  proceeding, 
and  is  allowed  or  d^nied  by  the  Court  in  the  exercise  of 
a  sound  discretion  under  all  the  circumstances  of  the 
ca«e.  'The  party  demurring  is  bound  to  admit  as  true, 
not  only  all  the  facts  prcfved  hy  the  evidence  introduced 
by  the  other  party,  but  also  all  the  facts  which  that  evi- 
dence legally  may  conduce  to  pnivc.  It  follows  that  it 
on^ht  never  to  be  admitted  where  the  party  demurr  ng 
retnses  to  admit  the  farts  whirh  tlic  other  side  attempts 
to  prove ;  and  it  would  be  as  little  justifiable  where  he 
offers  contradictory  evidence,  or  attempts  to  establish 
inconsistent  pi'opositions.  In  the  pri'sent  case  the 
Plaintiffs  admit  that  they  denied  the  whole  defence  of 
the  Defeiidsmtt  and  off(*ivd  evidence  t4>  contradict  the 
evidence  by  which  that  deCnce  w^  attempted  to  be  sup- 
pprtt  d.  There  would  th#»rcfore  have  been  the-  ninst 
manifest  impropriety  in  acceding  to  the  prayer  of  the 
Plaintiffs. 

The  Court  give  no  opinion  whether  a  ivfusal  to  com- 
pel a  party  to  join  in  a  demurrer  to  evidcace  can  in  any 
case  be  assigned  for  jerror* . 
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On  the  wliole*  for  the  error  of  tlie  Circuit  Court  in 
admitting  the  evidence  disclosed  under  the  second  and 
thini  exceptions,  the  jud/j^in^nt  must  hereveraed  and  the 
cause  remanded  with  directions  to  award  a  venire/ados  > 
de  novo. 


TOVNS 


BUICK. 


Livingston,  J. 

I  concur  with  this  Court  in  reversing  the  judgment 
of  tiie  Circuit  Court,  and  for  the  error  assigned  in  the 
second  exception.  But  I  give  no  opinion  on  the  refusal 
of  that  Court  to  compel  the  D .  fendant  to  join  in  tlie  de- 
murrer to  evidence  which  was  oflTered  by  the  PlaintiflTs, 
not  because  I  have  any  doubt  of  the  coifectness  of  the 
decision  which  a  majority  of  the  judges  liavc  formed  on 
that  point,  but  because  I  entertain  a  very  strong  con- 
viction, and  think  it. my  duiy  to  express  it,  that  such 
refusal  can  never  be  the  subject  of  revision  u]ion  a  writ 
of  error — ^the  contrary  of  which  seems  to  be  implied  by 
the  opinion* just  read.  Such  applicatiitns  must  eV'  r  be 
made  to  the  discretion  of  the  Court  which  tries  tlie 
cause,  and  such  Couit  will  generally  be  in  a  situation 
to  decide  more  correctly,  having  all  the  circumstances 
of  the  case  before  it,  than  an  appellate  tribunal.;  and  if 
it  should  commit  a  mistake  in  the  exercise  of  its  mere 
discretion  in  refusing  to  compel  a  party  to  join  in  a  dC'* 
murrer  to  evidence,  or  in  refusing  to  grant  a  new  jtrial, 
or  in  refusing  to  continue  a  cause,  or  in  any  other  mat- 
ter resting  solely  in  discretion,  I  have  no  hesitation  in 
saying  tliat  less  niischief  and  injury  ^ill  arise  from 
obliging  paities  now  and  the^i  to  submit  Ut  such  incon- 
veniencies*  than  to  open  a  door  to  the  endless  litigati<>n 
which  will  be  produco^l  by  ]iermittirtg.  appeals  in  idl  the 
variety  of  cas-  s  of  this  nature  whirh  must  necessarily 
ai'ise  in  the  projfrcss  of  every  contested  *actir)n,  and 
which  in  Great  Britain  have  never  yet  been  assigned 
for  error. 


Johnson,  J.  said  he  did  not  wish  it  to  be  understood 
that  a  writ  of  error  would  lie  to  a  decision  vvithiti  the 
discretion  of  the  Court  below. 

Story,  J.  said  he  did  not  mean  to  be  understood,  in 
delivering  the  opinion  of  the  Ctmrt*  sts  stating  that  the 
refusal  to  compel  a  partv  to  join  in  »loniiirrcr  to  evi- 
VOL.  VIL     ■  '   rr. 
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iroi7iro    dence  was  a  ground  for  a  writ  of  error.    He  cpncurred 
V.        in  opinion  with  judge  Livingston. 

BLACK. 

i«— . — —  Marshau.9  Ch.  J.  On  that  point  the  Court  has  not 
given  any  opinion.  The  former  opinions  of  this  Court 
on  the  subject  of  discretion,  &c.  are  to  be  considered  as 
law;  but  they  are  not  to  be  extended  further. 


THE  SCHOONER  ANNE 
1813.  V. 

Mansh   uth.  THE  UNITED  STATES. 


M8enU...TojiDf  J. 


THIS  was  an  appeal  from  the  sentence  of  the  Cir- 
^e^*Jd3t^  cuit  Court  for  the  district  of  South  Carolina,  condemn- 
reyentA  tor  ing  the  sohooner  Anne  for  violation  of  tlie  non-inter- 
^ant  of  wb-  course  law  of  •¥arcA  1, 1809.  $  6,  voL  9,  p.  S47. 

nents. 

A  libf!  matt     c.  Lee,  for  tkt  AvptUxinU 

aver  s  iccmlty  ^  /  -^ 

all    th>.-    I'acU 

which  eontti-  1.  Tho  libel  in  iMs  case  is  too  imperfect  to  warrant 
fent.  *^  ^'  ^  sentence  of  condemnation.  It  does  not  state  what 
Ti»cu<^nter-  kind  of  gooils  wcre  taken  en  board ;  it  merely  says  cer- 
X^^^X^iain  articles  prohibikd  by  law.    If  they  wei-e  French 

Anarch l,1809y  »     ».  ■       n  ■  ^     ^   ■      a.i  ■       »  j        r-ii  • 

wat  ii>  t'mxe  goous  it  WAS  lawful  to  takr  them  on  board.    J.  his  is  a 

^tween  the  penal  prosccution,  and  this  Court  has  decided  at  this 

9d  o4  MiiS,  ^^^^  '"  ^*»«  ^^s^  *'f  ^*>c  Hoppet  farUe  p.  389.  J  tliat  the 

1811,  by  Tuiuc  offence  must  be  spcriRlly  set  forth  in  the  libel.    The 

S^^*p{!^;  place  of  lading  is  not  statc'i,  nor  the  time»  so  that  it 

mationofNoT.  may  bc  known  whether  the  act  was  done  while  the  law 

fld,  1810.        ^y^a  in  for-e.    It  does  not  statr  whether  the  goods  were 

put  on  boHrd  with  the  knowledge  of  the  ownei%  or  with 

the  knowledge  ol  the  master,  but  without  naming  either 

the  master  or  the  owner,  it  says,  i*i  the  alternative^  that 

the  goods  were  put  on  board  with  rhe  knowledge  of  the 

owner  or*  master.  The  evidence  cannot  cure  tlic  defects 

of  the  libel. 

2.  When  these  goods  were  put  on  boai*d  (between  the 
ad  of  Februai7  and  the  Sd  of  March,  1811)  the  act  of 
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March  I9  18099  was  not  in  force^  unless  by  virtue  scvooumB 
of  the  preBident's  proclamation  of  November  2d»  1810.      Aifif^ 
That  proclamation  is  not  set  forth  in  the  libel,  so  that        v. 
the  act  done  does  hot  appear  by  the  libel  to  be  contrary  it.states* 
to  law.    The  libel  ought  to  have  stated  that  France  -——..—- 
had  before  the  2d  of  March*  1811,  so  revoked  her  edicts 
as  that  they  ceased  to  violate  the  neutral  commerce  of 
the  United  States ;  and  that  the  president  had  declared 
it  by. his  proclamation.    This  is  not  like  Uie  i*evival  or 
continuance  of  ^  law  by  a  law;  but  when  the  revival  of 
a  law  is  to  depend  lipon  a  matter  of  fact,  the  Jibei  ought 
to  state  the  fact,  that  the  Court  may  judicially  know 
whether  the  law  be  revived  or  not 

Story,  J.  This  Court  has  derided  at  this  term  tliat 
the  act  of  March  ±,  1809,  was  in  force  in  February, 
1811. 

C.  Lee.  If  that  iMtint  lias  been  decided  it  was  when 
I  was  not  present,  and  shall  forbear  to  make  any  fur- 
ther obseiTations ;  but  if  it  had  not  been  decided,  I 
should  have  adduced  the  new  evidence  communicated  to  , 
congress  by  the  late  documents  to  show  that  in  March, 
1811,  the  Berlin  and  Milan  deci*ees  were  not  repealed, 
and  that  the  repeal  did  not  take  place  till  tlie  28th  of 
April. 

J0HIT8ON,  J.  That  point  was  considered  in  the  case 
of  the  Mrora.    (Mit  p.  382.  J 

J0HB8,  contra^ 

The  cases  of  the  Hoppet  and  tfie  Aurora  have  settled 
all  the  points  in  this  casCf  except  the  omission  to  stato^ 
In  the  libel,  tlie  president's  proclamation.  The  Court 
can  take  notice  of  the  law,  and  therefore  can  notice  the 
proclamation  authorized  by  that  law. 

Johnson,  J.    That  point  was  decided  in  the  Aurora^ 

Jones.  Then  as  to  the  objections  ix^  the  form  oi  tlie 
libel.  Tiiis  is  not  a  case  in  which  the  Appellant  could 
plead  not  piilty^  and  put  the  United  States  upon  the 
pi*oof  of  every  tiling  alleged.  But  he  is  to  put  in  his 
claim  upon  oath,  like  an  answer  to  a  h^il  in  Chancery. 


572  SUPREME  COURT  U.  S. 

«CH0ONBB  All  that  is  necessary  m  the  libel  is  to  state,  generally^ 
ASVE     the  grounds  on  ^hi<;h  the  forfeitu^  is  claimed.    By  re- 
T«        fl'H'ing  to  the  law  it  is  made  certain.    It  is  rlear,  by 
v.STATEs.  ihv  terms  of  rhe  law  alluded  to  in  the  libel,  that  the 
»  ■■  goods  must  hare  been  of  British  growth  or  manufac- 
ture ;  and  such  was  the  proof  in  tlie  case. 

The  doctrines  relative  to  indictments  at  common  law 
do  not  apply  to  the  case. 

March  16til....MARsHAiJ:.5  Ck.  J. 

The  sentence  of  the  Circuit  Court,  in  this  case  must 
be  reversed  for  the  defects  in  tlie  libel,  for  the  reasons 
stated  in  the  case  of  the  Moppet. 

Sente^ice  reversed,  and  the  cause  remanded  with  kdxe 
to  amend  the.  libel. 


1815,  THE  UNITED  STATES 

March    l6th.  X*. 

JANUARY  AND  PAITERSON. 


"~  M8enf.\.JTouv,  J. 

When  2t  col-  ERROR  to  the  Circuit  Court  for  the  district  Of 

lurnhls":  Kentucky. 

ven  twti  1.0008 

Sl^ci  H?dfl     This  case  was  submitted  to  tlie  Court  without  argu- 

terent  periods  meut^  and 
mid  wiU)  dit- 

A^^romiseby'      DuYAix^  J.  delivered  the  opinion  of  the  Court  as 

the  bupcrvitor  foUowS  : 
to  apply  hiH 
payments   ex- 
clusively lo  the      In  tliis  cause  the  opinion  of  the  Court  is  i'equircd  on 
S^aTb^d.  a  single  point  •  The  facts  arc  these : 

although  tome 

^  ^  iJere       ^^^  Supervisor  of  the  revenue,  for  the  district  of 
^  money  cou  Ohio^  tu  duc  form  of  law  appointed  John  Artlmrcollcr« 
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tor  of  the  revenue  for  the  first  division  of  the  first  sur-  v.  states 
yej  of  the  said  district.    Arthur»  on  the  :25th  day  of        v, 
August,  1797»  together  with  the  Defendants^  his  sureties,,  januabt 
execut4*d  a  bond  to  the  United  States,  in  the  penalty  of    &  fat- 
S  -l-OOOf  with  condition  that  Arthur  sliould  truly   and   terson'. 

£uthl'ully   execute  and  discharge  all  the  duties  of  said = 

office  accol-ding  to  law.    The  su|)ervisorV  for  gi*eater  se-  JtPl^^'*** 
curity  to  the  government,, was  in  the  liabit  of  renewing  ^^  ^^  ^ 
the  commission,  and  ren(*\^  ing  tite  office  bond ;  and  on  given^  dx^ 
the  23d  day  of  March,  1799,  Arthur  executed  another  ^^^"'^^®^ 
bond  to  thi'  United  States  with  Robert  Pattcraon  surety,  and  doe«  not' 
in  the  penalty  of  g  6000  with  this  condition, «« that  if  the  *«<g^^^  ^ 
said  John  Arthur  has  truly  and  faithfully  executed  and.uS?  iwyments 
discharged,  and  shall  continue  truly  and  faithfully  to  ex-  Jo  the  fint 
ecute  and  discharge,  all  the  duties  of  said  office,  and 
shall  also  render  and  settle  his  accounts  according  i(i 
law,  then  the  obligation  to  be  void,''  &c« 

Arthur  proceeded  to  make  the  collections^  and  from 
the  commencement  of  his  duty  to  the  30t)i  of  June,  1802, 
was  charge^  with  the  collection  of  £30,584  991-2. 
On  the  settlement  of  his  account  in  the  year  1803,  he  was 
in  arrear  g  16481  15 1-2.  and  suits  were  instituted  oh 
dach  of  the  bonds.  The  pleadings  w^re  the  same  in 
both  actions.  There  was  a  plea  of  performance  to 
which  the  Pliiintiffs  reply  and  allege,  as  a  breach  of  the 
condition,  that  tlie  Defendants  have  failed  to  collect  and 
pay  over  the  revenue  arising  within  his  district,'  &c. 
and  are  in  arrear  to  the  United  States,  &c.  on  which  issue 
was  joined.  Pending  the  sui^s  Arthur  died;  and  they 
were  prosecuted  to  judgment  against  the  sureties  only. 

The  supervisor  kept  one  general  account  only  against 
•the  collector.  On  the  trial  the  PlaintifTs  exhibited.  On 
their  part,  the  general  account  between  them ,  and  the 
Defendant  on  which  the  balance,  as  beforementioned, 
is  216,181  151-2.  They  also  exhibited  the  balance 
ap])earing  to  be  due  by  terminating  the  account  with  the 
))eriod  when  Arthur  gave  the  second  bond  at  the  time^his 
2i*st  commissiQn  was  revoked,  which  wa!s  i  6,483  59  1-2. 

The  Defendants,  to  support  the  issue  on  their  part, 
offered  the.  deposition  of  a  ^witness  who  proved  that 
James  Morrison,  the  late,  supervisor  of  the  revenue,  in- 
formed him  that  Arthur  had  paid  a  sufficient  sum  to  dis- 

I 


57i  SUPREME  COURT  U.  & 

u.  STATES  charge  the  bond  first  given^  and  that  what  he  had' paid 

V.        should  be  so  applied.    After  reaiiing  the  depositionf  the 

JAiruA^T  Plaintiffs  introduced  the  supervisor  iiiinself  to  contra- 

&FAT-    diet  the  Defendants  witness.     In  his  teMimony  he  ad- 

TERsoir.  mits  titat  the  payments  made  by  Arthur  if  applied  to 

I  the  first  bond  would  discharge  it ;  an .  th^t  he  mi^ht 

have  frequently  told  January  and  others^  that  the  whole 

of  the  bond  would  be  paid  off*  if  tjiie  payments  made  by 

Arthur  were  appropriated  excliisivoly  to  its  discharge ; 

and  that  he  himself  had  cntf-rtaincd  the  opinion  liiat 

they  ntight  to  be  so  applied.     To  repel  t  le  testimony 

of  the  supervisor  and  ro  supfiort  that  of  their  'witness, 

the  Defendants  produced  a  clerk  in  the  supenrisoi'^s  of- 

fice»  who  proved  **  that  the  Defendant,  January .«  several^ 

f«  times  called 'at  the  office  of  the  supervisor  on  the  sub- 

<' ject  of  his  bond)  expressed  his  uneasiness  about  its 

*^  remaining  out  and  his  desii*e  to  get  it  up.    That  the 

«' supervisor  assured  him  that  Arthur  had  paid  enough  to 

<<  discharge  that  bond,  and  ttiat  he  might  make  himself 

'•easy;  hut  refusc^d  lo  give  up  tlie  bond  bee  ause  be  thought 

<'  that  such  bonds  ought  to  remain  as  vouchers  in  his 

•«  office. 

The  Plaintiffsi  on  this  state  of  the  case,  moved  the 
Court  to  instruct  the  jury,  that  the  promise  of  the  su- 
pervisor as  to  the  application  of  the  payments  in  dis- 
charge of  the  bond)  was  not  of  itself  an  appropria- 
tion of  the  payments,  unlcs3  it  was  followed  by  some 
act  of  appropriation.  The  Court  over-ruled  the  mo- 
tion, and,  at  the  instance  of  the  Defendants,  instructed 
the  jury  that  if  they  believed  that  the  supervisor  had 
made  the  election  and  promise  as  proveti,  it  was  a  de- 
claration of  hLs  election  how  the  payments  made  by 
Arthur  should  be  applied ;  and  that  whether  a  formal 
entry,  in  the  books  of  their  appropriation,  correspond- 
ing with  that  election,  were  made  or  not,  was  immaterial^ 
and  that  the  jury  ought  to  consider  the  application  as 
made 

To  the  opinion  of  the  Couilthus  given,  the  Plaintiffs 
excepted,  and  this  Court  must  how  decide  as  to  the  cor-* 
rectncss  of  the  opinion  of  the  Court  below. 

The  law,  with  i*e^pect  to  the  application  of  particular 
paymrnts  when  the  debtor  owes  distinct  debts^  has  long 
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since  been  setded.    The  debtor  has  the  option^  ifheu.  btatbs 
thinks  fit  to  exercise  itf  and  may  direct  the  application        v. 
of  any  particular  payment  at  the  time  of  making  it    If  jaiwart 
he  n^ects  to  make  the  application*  the  crejlitor  may    &  iat- 
make  it;  if  he  also  neglects  to  apply  the  paymenty  the  tblsoic. 
law  will  make  the  application.  ■       ■ 

In  this  case  a  majority  of  the  Court  is  of  opinion 
that  the  rule  adopted  in  ordinary  cases  is  not  applica- 
ble to  a  case  circumstanced  as  this  is ;  where  tlie  rec  eiv- 
er  is  a  public  officer  not  interested  in  the  event  of  tiie 
suity  and  who  receives  on  account  of  the  United  States* 
wh^re  the  payments  are  indiscriminately  made,  and 
where  different  sureties*  under  distinct  obligations*  are 
interested.  It  will  be  generally  admitted  that  moni'^s 
arising  due*  and  collected  subsequently  to  the  execution 
of  the  second  bond*  cannot  be  applied  to  the  discharge 
of  the  first  bond*  without  manifest  injury  to  the  surety 
in  the  second  bond :  and  snee  versa,  justice  between  the 
different  sureties  can  only  be  done  by  reference  to  the 
collector's  books*  and  the  evidence  which  they  contain 
may  be  supported  by  parol  testimony*  if  any  in  the 
possession  of  the  parties  interested. 

The  Court  is  of  opinion  that  the  Circiut  Court  erred 
in  the  opinion  given*  and  that  it  be  reversed. 

Judgment  reversed^ 


THE  UNITED  STATES  v.  PATTERSON.  igjs, 

.  March     1611 

Jlhsent...Jroni},  J. 

THIS  was  also  a  writ  of  error  to  the  Circuit  Court*  a  debtor  of 
for  the  district  of  Kentucky.  sSte^"*^ 

patorvidciiee 

The  case  was  submitted  without  argument*  and  1^^-  "/^I^iJif '*^. 
VALt*  J^  delivered  the  opinion  of  the  Court*  as  follows :  to  theTuKir 
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V.  STATES     This  case  lias  been  considered  in  connexion  With 
r.        that  against  January  &  Patterson. 

PATTER- 

soir.  A  suit  was  instituted  on  the  bond  dated  2dd  Marchf 

— — 17999  afi^ainst  Arthur  &  Patterson ;  and  pending  the 

^^*  i^^^^'so^t  Arthur  died.  The  Defendant  pleaded  performance^ 
UiUted  Sutet  ^^  which  the  PlaintiiTs  replied,  alleging  as  a  breach  of 
to  coHect  aiKi'  the  conditioiiy  that  tlie  stipulations  therein  contained  had 
nSv^Vh!^"^  not  been  perfornw  d,  and  that  the  Defendant  was  in  ar- 
ccivcd,  to  the'  rear  to'  the  PlaintiflTSf  the  sum  of  B  164$1  15  1*2.  &c« 
wcdit  of  sueii  qh  wliich  issuc  was  joined. 

Goant  with  the 

United  States,  The  evidencc,  exhibited  in  the  suit  against  January 
toTuch^cJllSt  *  Patterson,  was  produced  in  this  case.  On  the  trial 
unHi  the  mo-  the  Defendant  took  seveitil  exceptions,  but  not  having 
the  immis'o?a  ^PP^^led,  thcy  tiVe  not  open  to  examination. 

public  officer 

of  the  United  Xhc  Plaintiffs  al3o  took  an  exception  to  the  allow- 
to*i^ceWc'it*^^*  «ncc  of  a  crcdit  to  tlie  Defendant  The  su|iorvisor  had 
iti  being  in  the  rcccivcd  thc  cvidcncc  of  a  number  of  outstantiing  debts 
l!^mo"*a^r.  ^"^  ^^  Arthur,  which  he  undertofik  to  collect,  and  pro- 
son  %vho  at  miscd  to  apply  the  pmreeds  to  Arthur's  creilit  Among 
J{j^^jj^^^'*^"thcm  was  thc  bond,  of  Beclor  &  Moore,  which  was 
wcreiwTtnto  sucd ;  at  the  trijil  of  this  suit,  it  app'irod  that  the 
his  haruis  tor  amountof  that  bond  had  actually  come  into  thc  hands  of 
TpubHc  offil"  ^'»^'  agent  of  the  pei*son  who  hacfbecn  supervisor;  but  that 
cerof  ihe  office  being  extinct,  it  was  contended  on  th«:  partof  thfc 
Stithi^t?^'  United  Staters, that  the  payment  coulii  ni>t  Be  considered  as 
ccivedcbu  a  payment  to  government.  The  CouH  was  of  a  difP  rent 
nkwistn^^'  ®P*"*®"»  ^^^  instructed  thc  jury  accordingly  ;  to  which 
huTwhose^  opinion  of  thc  Couru  an  exception  was  taken,  and  a 
fice  bcairnc    wdtof  crror  prosccuicd. 

extinct  before  ^ 

the  numey 

-was  lurcivcii  Tliis  Court  IS  of  opiuion,  tnat  the  Circuit  Court  er- 
.^^n^rSint^^^  in  the  dt'cision  thus  madf.  The  rec  ption  »if  thc 
tocnUtic  such  outstanding  debts  by  tiie  supervisor,  for  tiie  purpose  of 
ewik^inac.  '^aviig  suits  Commenced  for  the  recovery  of  th^m,  was 
coantwiththcan  accummodati6n  tn  the  Defendant,  who  rould  not  be 
United  SLitcs  justly  entitled  to  credit  until  t^c  money  whs  in  the  hands 
Uitrctor.       "^j.  g^^^  public  officer  authori/.ed  to  receive  it. 

Jnd^ent  reversed. 


i^BRtJARy  rtssm  ms.         m 

LIVtNOSTON  r.  DOllOENOI!^.  iH3 


Jlb9enL^JAvnfo%TOKy  J.  and  Todo^  Jf. 

THIS  was  a  writ  of  error  to  the  District  Cottrtof  A  writ  rf  er- 
the  United  States  for  the  District  of  Orleans^  in  a  snit  IJ^^^^  ;;2cr 
brofig^ht  in  that  Court,  by  Edward  Livingston  against  of  the  Court 
F.  I.  Le  Bretin  Dorg<»nois  marahai  of  the  territory  o*'^^'^^^ 
Orleans*  according  to  the  forms  of  the  civil  law  as  es  bi^^fi^iV 
tablished  in  tliat  territory.  uponMggBi- 

^  ioaofdie  at- 

tomev  for  the 

The  petition  of  E.  Livingston  stated,  that  one  John  United  Smtes, . 
Gravier,  on  the  30th  of  AprU/1803,  was  an  inhabitant  jjjj^j^^®^^ 
of  the  province  of  Louisiana;  that  he  was  the  owner  n^ed  sutet 
and  possessor  of  a  plantation  or  pardol  of  land  adjoin*  *^^JJJ*  ^^ 
ing,  and  next  above  tl»e  city  of  New  Orleans*    and  JJoart  Ju  a- 
boundcd  in  front  on  -the  river  Mississippi,  which  had  ward  a  man- 
been  uninterruptedly  owned  and  possessed  by  himself,  J^rJIImre'of* 
and  those  under  whom  he  claimed^  for  upwards  of  eighty  aproeedanio. 
years.    That  the  said  plantation  or  parcel  of  land  had 
then,  to  wit,  on  the  said  50th  day  (»f  Aj)ril,  and  long 
before,  been  greatly  increased  by  the  alluvion  of  t!ic 
said  river,  which  had  always,  from  the  several  periods 
Af  its  increase,  been  considered,  poasessed,  and   law- 
fully held,  as  parcel  of  the  said  tract  of  land,  by  tim 
said  Grayier  and  those  under  whom  he  held. 

That  the  mayor,  aldermen,  and  inhabitanfs  of  the 
city  of  New  Orleans  having,  under  some  pretence  of 
title  to  the  said  alluvion,  or  to  a  servitude  therein,  com- 
mitted divers  trespanses  on  the  said  land,  the  said  Jolin 
Oravier  filed  his  petition  in  the  Superior  Court  of  the 
territory  of  Orieans,  being  a  Court  of  competent  juris- 
diction, and  from  wiiose  judgment  there  is  no  appeal, 
praying  for  an  injunction  against  the  said  trespasses, 
and  that  he  might  be  quieted  in  the  possession  of  the 
said  land.  And  that  such  proceedings  were  had,  in  the 
said  Court,  on  the  said  petition,  that  it  was  finally  ad- 
judged and  decreed,  that  the  said  John  Gravier  should 
be  quieted  in  his  lawful  enjoyment  of  the  said  alluvion, 
and  that  an  iniunction,  before  granted,  should  be  made 
perpetual,  which  judgment  was  carried  into  execution. 
Aft  r  which,  the  petitioner  (Livingston)  trnik  possession. 
VOL,  VI  r  r\ 
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LivDros-  under  Gravier,  of  the  property  in  qucstipny  which, lie 
TON      held  as  the  legal  owner  in  fee,  by  virtue  of  sundry  QOn- 
T.        veyances  from  Gravier,  and  others  who  legally  held 
DOROE-    under  him;  and  that  the  possession  of  Graviert  in  which 
HOIS,      he  was  quitted  by  the  said  decree^  was  legally  and  un- 
— *— it—  interruptedly  transmitted  to  the  petiticmer,  LivingstoDy 
and  that  he*  held  ^;he  same  until  the  2l»th  of  January^ 
1808y  when  he  was  foi*cibly  dispossessed  by  the  De- 
fendant, the  mars'. al  of  the  district  of  Orleans,  wh« 
still  retains  the  possession  thereof,  contrary  to  law. 

The  petitioner  then  prays  tltat,  in  the  first  instanoet 
without  prejudice  to  his  further  claims,  he  may  be  re- 
stored to  the  possession  of  which  he  has  been  illegally 
deprived,  and  may  have  such  further  and  other  relid 
as  the  nature  of  his  case  may  require. 

To  this  petition  the  Defendant  answered,  and  plead- 
ed in  bar,  that  before  and  on  the  25th  of  January,  1808, 
he  was  marsiial  of  the  district  of  Orleans,  and  in  his 
official  capacity  received  from  the  pi*esident  of  the  Unit- 
ed Stales,  an  instruction  or  mandate,  to  remove  from 
th^  lands  in  question,  all  such  persons  as  should  be 
found  thereon,  and  who  shfiuld  have  taken  possession 
thereof,  or  settlod  thereon  since  the  3d  of  March,  1807, 
which  instruction  or  nandate  was  communicated  to  the 
Defendant  officially,  by  tlie  direction  of  the  President  of 
th(  Cnit^'d  States,  in  a  letter  written  by  James  Madi- 
son, then  secretary  of  state,  which  letter  is  in  the 
words  and  figures  following,  viz. 

«  DeparUmni  of  StatCf  ^lov.  30, 1807. 
**  SIR. 

«( In  pursuance  of  the  provisions  of  the  act  of  Con- 
fCiTSS,  <•  to*  prevent  settlements  on  lands  ceded  to  the 
•<  United  States,  until  authorized  by  law,"  I  am  di- 
rected by  the  pi^esident  to  instruct  you  to  remove  imme-* 
diately  from  the  land  known  and  called  by  the  name  of 
the  Batture,  in  fnmt  of  the  suburb  St.  Mary,  of  the 
city  of  New  Orleans,  which  was  Ceded  to  the  United 
States  by  the  treaty  witli  France,  and  the  settlement  of 
which  has  not  been  authorized  by  any  law  of  the  Unit- 
ed States,  all  persons  who  shall  be  found  on  the  same, 
and  who  si^all  have  taken  possession  or  settled  thereon 
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since  the  Sd  day  of  Marcb,  in  tlie  year  1807«  Should  any  livings- 
aid  be  necessary  you  will  call  for  tbe  assistance  of  tiie      ton 
good  citizens  of  the  district^  as  the  potu  eamUatus,  or        v« 
civil  power  of  the  territory.  dorgk- 


I  have  tbe  honour  to  be^ 

Very  respectfully,  sir. 

Tour  obedient  servant, 
JAMES  MADISON. 


ROIS, 


^  Fronds  Joseph  Lt  Breton  Dorgenois,  Esq. 
marshal  <^  the  Orleans  territory /^ 


r  99 


And  that  the  Defendant  did  accordingly,  on  the  said 
S5th  day  of  January,  as  marslial  as  aforesaid,  and  iu 
obedience  to  the  said  instruction  or  mandate  of  tlie  pre* 
sident,  remove  the  Plaintiff  and  his  servants  from  the 
lands  aforesaid,  the  same  having  been  taken  possession 
of  by  the  Plaintiif  since  the  3d  of  March,  1907,  which 
said  removal  is  the  same,  which  the  Plaintiff  has  set 
forth  in  his  petition,  and  this  he  is  ready  to  verify,  &c. 

To  this  plea  there  was  a  general  demurrer  and  join- 
der; but  upon  the  day  assigned  for  the  ai*gameiit, 
'•  Tully  Robinson^  esq.  attorney  for  the  United  States, 
<'  moved  the  Court  ^^hat  the  proceedings  be  stayed,  upon 
<'  a  suggestion  that  the  suit  is  fictitious  and  collusive  ; 
*^  that  the  Defendant  is  entirely  uninterested  in  the 
^<  cause,  not  having  (though  impliedly  admitting  by  the 
'<  pleadings  that  he  has)  any  right  of  property  or  pos* 
**  session  in  the  tract  or  parcel  of  land  called  the  Bat- 
<<  ture,  but  that  the  said  suit  is  carried  on  for  the  sole 
<<  purpose  of  affecting  the  interest  of  a  third  party,  to 
**  wit,  of  the  United  States,  and  of  obtaining  the  pos- 
<' session  from  them/'  AVhereupon  sundry  documents 
were  filed  in  support  of  tbe  suggestion,  and  against  it ; 
and  the  Plaintiff  offered  to  consent  that  the  United 
States  should  intervene  in  the  cause,  but  the  counsel 
with  the  attorney  for  tlie  United  States  replied  that  the 
offer  could  not  be  accepted,  because  the  United  States 
could  not  be  made  Defendants  in  any  rase.  The  mo« 
tion  of  the  attorney  for  the  United  States  was  thereupon 


«M  SUPREME  COURT  U»  & 

UYUvoff^  argued»  and  tlie  Coait  having  taken  time  to  conaideTf 
TON       aiid  having  abo  granted  a  re-hearing,  ultimately  de 
V.        creed  that  the  proceedings  should  be  «  finally  iiaiied  f 
DOUGE*    whereupon  the  Plaintiff  sued  out  his  writ  of  error  to 
Kois,      the  Supreme  Court  of  the  Uoited  States. 
»  ■  I  ■  *  ■  ■■  ■■ 

P.  B.  Kzr 9  firthe  FlaitUiff  in  error f  contended* 

1.  That  the  suggestion  of  the  district  attorney  ought 
not  to  have  been  received  to  stay  the  procMinjpi. 

8.  That  the  rights  of  the  United  States  (if  they  had 
any)  could  not  have  been  injured  by  a  decision  in  this 
case.  ' 

8.  That  to  protect  the  interest  of  the  United  States* 
they  had  a  clear  adequate  remedy  by  inUrotnHon,  as 
known  and  used  in  the  civil  law. 

1.  A  proceeding  so  navel  and  extraordinary,  and  so 
pregnant  wiUi  miflchi<'V0U8  consequences,  ought  to  be 
stipported  by  clear  law,  or  decided  usage  and  practice. 

If  proceedings  are  to  be  stayed  at  the  mere  suggestion 
of  interest  in  the  United  States,  it  will  he  in  the  power 
of  the  district  attorney,  at  any  time,  to  stay  proceed- 
ings in  any  cause  by  such  a  suggestion. 

There  is  neither  statute  law  nor  practice  to  justify 
such  a  proceeding*  nor  ran  it  be  f>iistained  by  analogy 
to  thoi*  cases  in  which  Courtn  of  law  have  s'imetiroes 
stay  the  proceedings  at.  the  suggestion  of  a  third  par* 
ty.  t'here  is  no  ca^jo  in  which  tbcy  have  been  stayed 
upon  the  mere  allegation  of  the  mitresi  of  such  paily^  or 
upon  the  mere  suggestion  of  collusion* 

It  is  only  in  casei?  where  the  testimony  leads  to  inde- 
cency,  and  xHConira  hanost  tpprcs ;  or  where  the  peace  of 
familii^s,  and  the  happin«^  and  reputation  of  indivi- 
dyats  are  put  to  hazard  by  actions  founded  upon  wagers 
made  by  indiffei'^'nt  persons,  and  where  (he  injured 
party  would  be  ivithoiU  rcmedifn  that  the  Court  will  in- 
tcrf«*re  to  stay  pn>roedines,  as  in  the  case  of  Da  Casta. 
v.JoneSf  Covrps  7^9,  and  Cox  t.  Vhxtti]}S.  Ca*  I>ispt. 
IlardWr  ^$7 
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Here  it  iaa  niei«  sng^gcsti  n  ot  properly  in  the  United  xitinqs- 
States,  who,  if  they  have  any  right,  lutct  a  remedy.      ton 
That  rightf  if  any,  cannot  be  affected  hy  this  suit.  t. 

DOROE- 

8.  The  question  before  tlie  Court  upon  the  demuiTer  iron, 
is,  was  the  Defendant  justified  in  i*emoving  the  Plaintiff  •—*»r^>-r- 
froin  his  possession  ?  If  he  was  not,  the  Plaintiff  is  en- 
titled to  restoration  to  his  possession  with  damages,  but 
the  ri|;ht  of  tlie  United  States  is  not  affected.  If  the 
Defendant  was  justtfird,  thrn  there  is  an  end  of  the 
Flaiiitiflrs  case^  The  judgment  in  this  case  cannot  be 
given  in  evidence  against  the  United  States.  It  is  ren 
inter  a^  acta. 

If  this  «  stiggesHan**  prevails,  the  Plaintiff  is  ruin- 
ed, because  the  United  States  are  not  suable,  and  he  has 
no  {"edress,  however  illegal  the  conduct  of  the  officer  who 
removed  him. 

Whenever  the  United  States  have  a  right,  they  must 
prosecute  for  the  recovery  of  it.  There  is  no  obstacle 
in  the  way.  It  is  every  days  practice.  In  a  case  of 
trover  for  a  ship  between  individuals,  tite  United  States 
would  not  be  pennittcd  to  stay  prof*cedings  ujK>n  a  sug- 
gestion that  the  suit  was  collusive — that  neither  of  the 
parties  had  posscHsian  or  pro})erty  in  the  ship,  but  that 
siie  was  forfeite4l  to  the  United  States. 

3.  But  the  Unite«I  States  had  a  clear  adequate  remedy 
to  protect  tlieir  rights  by  intervenii4)nf  as  known  and 
used  in  the  civil  law.  In  ^  Domat  676,  the  pi*oceedinp; 
by  intervention  is  d<*fined.  TIte  {letition  of  intervention 
ought  to  set  out  the  inteiTst  of  the  ]mrty,  with  his 
proofs :  the  parties  litigant  aiT.  called  upon  to  ariswiT : 
and  tbe  party  intervening  is  considered  as  Plaiiitin. 
This  is  what  the  Plaintiff  offered  to  ]x»rmit  the  United 
States  to  do,  but  thv^y  refused,  **  because  the  United 
•<  States  esuld  tiot  be  made  Defendant  f*  whereas  tbe  pro- 
cess  of  intervention  would  have  made  them  Plaintiff. 
But  the  reason  is  obvious ;  intervention  would  have 
obliged  them  to  shew  and  establish  their  title ;  which 
they  could  not  do,  and  therefore  they  resorted  to  this 
extraordinary  mode  o(  suggestiati  for  the  purpose  of 
avoiding  a  j'tdicial  investigation  of  their  right. 
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LiyiKGS*      Tlie  con^quences  of  such  a  proceeding,  if  support- 
TON      ed,  are  too  serious  and  glaring  not  to  be  peroei?ed  by 
V.        the  Court 

IK)HO£- 

N0I8.  PiiTKNETf  J^Uomtif  OencTol, 

stated  that  he  did  not  appear  for  the  United  States,  nor 
for Dorgenois.  The  writtrf erroris  not  against  Dorgi^nois^ 
but  against  the  United  States.  Yet  no  citation  had  been 
served  on  the  United  States  or  thoir  attorney.  He  appeared 
tA  amicus  curnEf  and  objected  to  the  Court's  hearing  ex 
parte  affidavits  to  prove  the  value  of  the  matter  in  dispute 
to  be  more  than  2,000  dollars ;  but  the  Court  over-ruled  hu 
objection,  and  heard  tlie  affidavits. 

On  a  subsequent  day,  he  stated  that  he  should  confino 
his  argument  to  two  questions. 

1.  Ha»  this  Court  any  jurisdiction  of  the  cause?  Is 
it  before  them  ?  and 

2d.  How  shall  it  be  disposed  of? 

1.  I'he  cause  is  not  before  this  Court.  The  writ  of 
error  has  issued  improvtdently.  There  is  no  authority 
nor  precedent  for  a  writ  of  error  in  such  a  proceeding. 
It  is  not  a  judgment;  and  a  writ  of  error  at  common 
laWf  as  well  as  by  statute,  lies  only  to  a  final  judgment. 
This  was  not  a  final  judgment;  for  the  complaint  is^ 
that  tlie  Court  below  refused  to  pronounce  a  final  judg- 
ment. This  prbc^  eding  is  not  between  the  paHios  to 
the  suit.  It  was  equally  adverse  to  Dorgenois  as  to  Lt- 
vitigstou.  It  is  not  defended  by  Docgenois.  He  oppos- 
ed the  motion,  and  had  as  good  a  riglit  to  do  so  as  Li- 
vingston. He  had  a  right  to  go  on  and  get  judgment 
for  his  costS)  if  the  law  wiis  on  his  side.  If  the  motion 
of  tb^*'  district  attorney  had  failedf  Dorgenois  could  not 
have  had  a  writ  of  error.  Mor  could  the  United  States. 
No  pei*son  who  is  not  a  party  or  privy  can  have  a  writ 
of  Qtfor.  If  it  be  a  right,  it  ought  to  be  reciprocal. 
There  are  no  authorities  directly  in  point,  because  the 
case  must  be  rare ;  but  in  analogous  rasen  no  writ  of 
eri*or  lies.  The  prayer  for  the  ben^^fit  of  clergy,  which 
intervenes  and  prevents  the  attainder,  produces  a  final 
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stay  of  the  proceedings  ;  yet  no  writ  of  error  lies,  be- 
cause it  was  no  judgment  The  only  remedy  is  a  cirti^ 
arari  to  brinji;  the  case  into  the  crown  office.  Cro.  El. 
M9.  Long's  ease.  9  Vinery  476,  pi.  2.  id.  MO,  pL  IS. 
8o  in  the  case  of  rectisancyt  where  tiie  conviction  is  by 
frodamoHon,  error  will  not  lie*  because  tliere  was  no  • 
judgment.  So  in  the  case  of  prohibUion,  error  will  not 
lie  for  refusing  a  prol^ibition^  consequently  it  will  not 
lie  on  tlic  gt*antlng  it.  I'here  is  a  strong  analogy  be- 
tween that  case  and  the  preseutf  which  is  in  tlie  nature 
of  a  prohibition.  1  SaOc  236.  So  the  refusal  to  grant 
a  new  trials  or  to  continue  a  cause,  &c.  are  not  the 
ground  of  a  writ  of  error.  1  Henningf  222.  i  Cranchf 
S24.    2  Binney,  SO,  93.     6  East,  633. 

2.  But  if  this  Court  is  in  possession  of  the  cause,  and 
if  the  merits  of  the  case  are  against  the  Plaintiff,  the 
Court  can 'have  no  motive  to  interfere,  or  to  reverse  the 
proceedings. 

The  Plaintiff  never  could  be  entitled  to  recover.  He 
brought  his  action  18  months  after  tlie  cause  of  action 
accrued  ;  and  the  general  rule  of  the  civil  law  is,  that 
it  must  be  prosecuted  witliin  one  year  if  the  sole  ground 
of  action  be  the  wdawf id  force.  There  is  only  one  ex- 
ception, which  Is  where  the  l>efondnnt  continues  in  the 
possession  thus  unlawfully  and  ft>i*cf[>ly  acquired.  If  the 
foi'ce  be  removed  within  the  year,  the  action  must  be 
brought  within  the  year.  The  acti(m  in  the  civil  law  is 
called  Interdictum  unde  vi.  L.  i.  ff.  d.  tit.  de  vi  et  yi  ar- 
mata.  2  Pothier,  103.  Of  possession  and  prescription,  c. 
6,  $  2  ^  5.  7  Pothier^s  postkumous  works,  258,  259,  c. 
15^  art.  3. 

The  Plaintifr*s  own  case  sliows,  that  the  force  was 
more  than  a  year  before  his  suit,  and  was  discontinued 
witliin  the  year.  Tlie  Defendant  was  not  in  possession 
when  the  suit  was  brouglit.  Biit  it  is  said  that  the  li- 
mitation ought  to  have  been  pleaded,  by  analogy  to  the 
common  law.  At  common  law  it  was  first  decided,  that 
if  it  appeared  by  the  PlaintiflTs  declaration,  that  his 
claim  was  within  the  statute  of  limitations,  it  need  not 
be  pleaded. 

Afterwards  it  was  held  necessaiy  to  plead  it,  that  the 
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PlaintiflT  might  have  notice,  and  reply  the  M6eptiotti. 
But  in  the  civil  law  tliere  are  no  exceptionir^  It  la  not 
neceaRiary  to  plead  the  limitation.  If.  Dorgenoia  did 
not  taice  advanta^  of  the  limitation  in  his  faror,  it  id 
evidence  of  coilusion.  < 

But  without  insisting  on  this  drfen^.ei  thejuHtiflcatioif 
set  up  b}  the  Defendant  is  sufficient  This  Court  wiU 
look  into  it  to  support  the  proceedings,  but  not  to  reverse 
them. 

The  plea  sets  up  the  act  of  Congress,  and  the  order 
of  tlie  pn^sident.    Every  government  causes  i<s  rights 
to  be  prot(*cted  in  the  same  way.    InAevery  republic  w# 
find  the  same.     It  was  so  in  Romoj  Sparta,  Athens, 
&r.    The  act  of  congress  ^^as  indispcnsible.    Its  sole 
object  was  to  guard  against  intrusions — to'  preserve  the 
status  quo.    The  pri'sident  is  to  exei^cise  a  judicial  powei^ 
in  deciding  whether  it  be  a  case  in  wbirh  he  was  to  ex- 
ecute the  law.    .Wherever  be  wns  of  opinion  that  tlio 
lands  had  been  ceded  to  the  United  Stat<*s,  and  that  the 
settlement  thereof  had  not  been  authorized  by  any  lat^^ 
of  the  United  States,  and   tiiat  a  person  had  settled 
thereon  sincre  the  3d  <;f  March,  1807,  it  was  his  duty 
to  execute  the  law.    The  instructions  to  the  marshal 
stated,  that  the  lands  had  been  ceded  to  the   United 
States,  and  that  the  settlement  thii'eof  had  not  bf*en 
authorized  by  any  law  of  the  United  ^States,  but  did  not 
state  the  fact  that  therft  liad  been  an  intrusion  into  f  hctsc 
lands  since  the  5d   of  March,  1807.    The  president 
might  have  bad  an  inquest  to  asceilain  that  fact,  but  he 
Was  not  bound  to  do  so.    He  left  that  fact  tp  be  decided 
by  the  marshal,  who  found  that  there  had  been  such  an 
intrusion.    If  the  presiilent  had  jurisdiction  to  issue  tlie 
warrant,  the  marshil  was  justified  in  obeying  it,  whe- 
ther the  president  decided  right  or  wrong.     If  on  the 
face  of  the   warrant  t!ie  jurisdiction  be   asserted,  al- 
though/«^srft/  asserted,  he  is  bound  to  obey.     He  <  an- 
not  say  tliat  the  president  has  over-stepped  his  aut^to- 
lity.    The  c<mtrary  doctrine  would  m-vke  the  inferior 
the  appellate  tribunal.     He  is  only  to  look  Id  his  pre- 
cept.   He  could  not  inquire  whether  the  Ifniled  Statics 
had  title  or  not    The  president  couH  not  execute  the 
law  personally.    He  must  act  by  inferior  agents.    An 
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•fficei  who  IHb  an  execution^  on  the  face  of  which  all  xitihos*- 
app^ars  right,  is  justified.  ton 

'^* 
But  another  ground  of  objection  to  the  justificatioil   Dokgb* 
is,  that  the  warrant  does  not  state  that  thf  intrusion      hois* 
"was  since  .'the   act.    The  pi*eflident  had  a  right  to  in-<  •*  ■       ■  ■ 
quire,  or  to  substitute  an  agent  to- make  the  inquiry^ 
But  the  justificatif in  states  the  fact,  that  the  lands  were 
ceded  to  tlie  United  States,  and  that  the  PlaintiflT  hacL 
intruded  since*  the  act.     If  the  marshal  w  re  not  cofn- 
petent  to  ascertain  that  fart,  yet  it  ap|)ears  from  the 
other  proceedings.  If  Gravier's  posscssiim  be  Livings- 
ton's possession,  then  the  fact  is  stated,  that  Gravier's 
possession  was  since  the  act. 

It  is  immaterial  whetjher  the  United  States  had  title 
or  not.  If  the  president  had  authority  to  decide,  his 
decision  is  conclusive  as  to  the  officer.  It  difiiTS  from 
a  cummon  case  ^vhere  a  man  cahnot  delegate  an  autho- 
rity further  than  be  has  title.  Independent  of  theques* 
tion  of  title,  the  act  of  congress  has  given  the  presi* 
dent  a  judicial  authority  to  asccrtfiin  facts,  and  to  i8su6 
his  warrant  thereon. 

Another  objection  to  the  Plaintifi*^<)  claim  is,  that  the 
■United  States  are  not  suable.  The  judgment  would 
have  been  nominally  against-  the  marshal,  but  wouM 
have  aflerted  the  title  of  the  United  States.  The  exe- 
cution,  upon  the  judgment  in  an  action  of  interdietum 
undevit  is  conclusive  as  to  the  possef^sion.  If  the  agents 
of  government  may  be  sued,  all  its  rights  may  be  sub- 
jected to  judicial  cognizance.  The  non-sual»ility  of  go- 
vernment prevents  the  judicial  decision  directly  on  tiie 
property  or  rights  of  the  government  8«>  as  to  affect  per- 
manently the  interests,  of  the  United  States.  A  con- 
ti\iry  doctrine  woidd  be  inron5<istent  with  sovereignty. 
There  arc  cases  of  forfeiture,  &r.  whore  the  United 
States  are  Plaintiflb,  and  there  may  be  ca<<es  in  which- 
they^may  authorize  suits  to  be  brought  against  Uiem- 
selves. 

It  is  immaterial  whether  the  United  States  show  their 

title  or  not.     It  is  sufficient  if  it  be  set  up ;  or  if  that 

question  be  necessarily  in  rontest    Tbi«t  the  right  of 

the  United  States  was  in  contest  appeara  from  the  pr»- 
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LiviNos-  aident's  incasage  to  congre88»  commttiiicating  his  pro- 
Toir       ceedings  i«elative  to  the  battui-e>  which  the  Plaintiff 
V.        has  produced  in  evidence. 

DORGB- 

Nois.  The  case  has  been  thus  far  considered,  on  the  suppo- 

sitloH  that  the  pleaof  just'iftcation  by  the  marshal  is 
a  g«iod  defence  in  law.  But  if  it  be  an  imperfect  de- 
fence, will  this  Court  send  the  cause  back  to  be  risked 
by  such  a  d<'fence,  or  to  be  abandoned  or  betrayed  ?  It 
is  clear  that  the  United  States  claim  tittef  and  this  Court 
will  ttfhe  care  of  the  interest  of  the  United  States* 

It  is  said  that  the  Plaintiff  w&^  willing  that  the  Unit- 
ed States  should  intervene.  But  who  has  authority  ts 
intervene,  and  submit  the  rights  of  the  United  States  to 
judicial  investigiition  ?  The  president  had  no  such  right. 
But  if  they  were  to  intervene,  it  must  be  as  auxiliary 
either  to  the  Plaintiff  or  tiie  Defendant,  The  judge 
was  therefore  driven  to  stay  the  pi-oceedjngs.  He  could 
not  compel  the  Defendant  to  amend  his  defence.  The 
government  could  not  intervene  as  an  individual  may* 
It  cannot  submit  its  rights  as  Defendant.  Probably  the 
imperial  code  provided  for  the  protection  of  the  impe- 
rial rights.  By  analogy  tlie  United  States  ought  to 
liave  the  same  privilege.  If  the  defence  be  not  good» 
there  is  no  remedy  for  the  United  States  but  to  stay  the 
proceedings. 

Every  Court  has  such  a  discretion  to  stay  proceed- 
ings when  the  feelings,  &c«  of  third  persons,  are 
injured ;  a  fortiori  where  tlie  interests  of  the  United 
States  are  concerned,  even  in  cases  where  there  is  no 
collusion.  But  where  there  is  collusion^  the  right  is 
unquestionable. 

If  this  Court  should  reverse  the  decision  ofthejudge^ 
it  can  only  send  the  case  back  with  directions  to  pro- 
ceed in  the  cause. 

Hahp£R,  inreplyf  observed, 

That  he  should  be  alarmed  for  himself  and  for  his  fcllbw, 
citizens  of  the  United  States,  if  it  could  be  supposed' 
necessary  to  reply  to  many  of  the  positions  advanced 
by  the  attorney  general.    They  find  tlieir  refutation, 
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not  only  in  tiie  universal  understanding  of  the  country,  liyikgb- 
fcut  in  the  heart  of  every  person  who  hears  them*  tok^ 

V, 

This  case  has  no  analogy  to  that  of  CoXf  wtierc  the  boboe* 
suit  was  un)y  a  pretext  to  intermeddle  with  tlie  do*     nojs, 

mestic  concerns  of  third  persons,  and  to   harrow    up .-«-. 

their  feelings. 

The  govemnient  of  the  United  States  has  no  greater 
right  to  stay  the  proceedings  in  a  suit  between  tliird 
persons,  than  any  other  individual ;  and  no  individual 
can  stay  the  proceedings  in  such  cases  upon  the  mere 
suggestion  of  interest  or  cullusion,  without  becoming  a 
party  to  the  suit.  It  is  true  tliat  the  United  States  can- 
not be  brought  into  Court  as  Defendant  in  all  cases ; 
but  shall  it  therefore  come  when  it  pleases,  and  inter- 
fere in  private  concerns  ?  It  is  snfiirient  that  it  can* 
seize  what  it  pleases,  and  hold  what  it  seizes,  without 
being  compellable  to  account.  But  it  is  tlie  only  civiU%^ 
ed  government  that  refuses  tp  submit  its  rights  to  judi- 
cial decision. 

The  question  of  collusion,  being  a  question  of  fact 
only,  he  rested  upon  the  argument  of  the  Appellant  an 
contained  in  his  printed  statement  of  the  case. 

The  action  interdictum  unde  ri,  is  a  possessory  ac- 
tion only;  and  the  only  question  iff  the  forcible  tntryf 
and  its  Icgsjity.  The  title  does  not  come  in  question. 
The  only  question  is  cancei-ning  the  force  ao(l  the  da- 
niag4\s.  It  wns  the  only  action  he  could  have  brought. 
ir  tliei*e  li»(l  been  a  question  of  title,  he  might  have  had 
the  actio  utitis  with  his  possessory  action,  ii  the  Unit- 
ed States  iiad  an  interest,  it  ought  to  have  been  shewn. 
J;i  the  case  of  thcdirert  taxes,  ))resi(ien(  Washinoton  did 
it^>t  think  timt  the  dignily  of  tlie  United  States  forbade 
H  judicial  invrstia^tion.  II*'  directed  a  case  to  be  made 
and  argued  at  the  expense  of  the  United  States. 

But  the  defence  of  the  Appellee  is  wholly  untenable. 
It  is  no  justiAcatipn.  The  warrant  of  the  president  is 
not  autliorized  by  the  act  of  congress,  (.WiifcA  Sd,  1807, 
vol.  8,  p.  317.)  Thepavt>  to  be  ousted  under  the  au- 
fhoiity  of  that  law  miiht  be  one  who  had  taken  po^seli' 
sion  since  the  dd  of  March,  1S07.     It  does  not  apply  to 
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OTIC  who  had  recevved  peaceable  possession  frpm  one  who 
was  in  peaceable  ixissession  befbi*e  and  on  that  day.  Its 
object  was  to  prevent  intrunon  by  strangers  into  the 
vacafd  lands  ceded  by  the  treaty.  It  means  an  original 
takings  not  receiving  a  derivative  possession.  It  most 
'  ap|)ear  also  that  tlieHc  lands  were  ceded*  But  they  were 
not  .coded.  The  qession  was  only  of  vacant  lands.  But 
the  estate  to  which  this  aUuvion  had  accrucdy  was  in 
possession  of  GraviiT  at  the  time  of  the  treaty*  and 
had  be<;n  in  his  possession*  and  in  that  of  those  under 
whom  he  claimed,  for  more  than  80  years.  The  alia- 
Tion  had  Iv  en  judicially  derided  to  be  the  private  pro- 
perty of  Gravier  by  a  competent  tribunal*  whose  deci« 
eion  was  conclusive. 

But  there  is  another  fatal  objection  to  the  defence* 
which  is9  that  the  act  of  1807  did  not  apply  to  any 
xlaiqis  under  French  or  Spanish  grants*  until  the  board 
0f  commissioners  appointed  by  virtue  of  the  act  of  con- 
gress of  i805y  voL  7 9  p.  201*  295.  $  ^*  should  have  re- 
jected them*  or  until  they  should  be  rejected  by  the  se- 
orctai7  of  tlie  treasury*  or  by  congress,  to  whom  there 
was  a  right  of  appeal.  The  report  of  this  board  of 
commissioners  was  not  made  until  January*  1812,  and 
was  not  transmitted  to  congress  by  the  secretary  of  the 
treasury  until  November,  1812*  long  subsequent  to  the 
forcible  removal  of  the  Appellant. 

The  defence  ought  to  have  averred  tliat  this  claim 
bad  been  subnutted  to  the  board  of  commissioners  aniL 
rcjected*  &c. 

It  is  said  that  the  action  inierdldum  nnW'vi  is  an  an- 
fitfo/  artion.  But  it  is  also  stated  in  the  books*  tliat  if 
the  spoliator  remain  in  possession,  it  may  be  brought 
at  any  time.  Tlie  Plaintiff -states  the  Defendant  to  b<! 
"  in  jiossession,  and  tiic  fact  is  admitted  by  the  Defen- 
dant. Hut  it  is  said  the  truth  of  the  fact  is  not  so. 
Y«'t  it  appears  that  the  Defendant  took  possession  hy 
force,  and  kept  the  Plaintiff  out,  and  has  not  delivered 
thi'  |)ossession  to  any  body  else.  The  United  States 
disclaimed  |>essrssi(m. .  The  possession,  thei*efore,  is  to. 
be  presumed  to  remain  with  the  Defendant 

rt  is  objecteU  that  a  writ  of  error  docs  not  lie  in  sucb 
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a  case.    It  may  be  admitted  that  at  common  law  this  is  utikgs- 
not  such  a  judgment  as  will  suppoii  a  writ  of  error.      ton 
Botin  the  civil  law,  «in  equityt  in  admiralty  and  eerie-        v.  . 
siastical   cases,  every  decree  or  sentence  of  dismissal   dorob- 
may  be  appealed  from.    But  it  is  said  not  to  be  a  final     hois. 

sentence,  because  the  Court  below  ma^  rescind  it  at  any ; — 

time.  A  decree  that  a  judj^ent  shall  be  finally  staid 
is  a  final  decree,  as  much  as  a  decree  dismissing  the 
bill. 

It  is  also  objected,  that  if  the  cause  be  sent  back,  the 
United  States  cannot  have  a  hearing.  But  the  United 
States  may  intirvenef  which  is  a  process  analogous  to 
a  bill  of  interpleader.  It  is  nut  tme  that  they  cannot 
intervene  but  as  auxiliary  to  the  Plaintiflr  or  Defend- 
ant. This  18  shewn  by  Potbier,  cited  by  the  attorney 
general.  He  speaks  throughout  of  the  right  of  the 
tiiird  person  who  intervenes.  But  if  the  United  States 
cannot  intervene  without  Joining  one  or  the  other  party, 
why  not  join  the  Defendant  who  claims  under  the  Unit- 
ed States?  If  his  defence  is  imperfect,  why  not  help 
him  ?  If  collusive,  why  not  make  'a  better  ? 

Even  under  the  Roman  civil  law,  the  ekfesob  him- 
self cannot  by  rescript  affect  the  property  of  a  person 
wlio  has  not  been  heard*  Code,  tU.  4.  Corp.  Jur.  dr. 
vol  ^9  p*  358. 

March  16f&....The  counsel  for  the  Appellant  dismissed 
his  writ  of  error,  and  prayed  a  viiandamu$  nisi  to  the 
judge  of  the  District  Court  of  Orleans  in  the  nature  of 
'^procedendOf  vrhich  was  gnaited. 

Mandamtis  nisi  awarded. 


OTIS  V.  BACON. 


1813.. 

March    JS(h. 


M8ent../romi,  J. 


ERROR  to  the  Supreme  Judicial  Court  of  the 
state  ot  Massachusetts,  in  a  case  involving  the  construe-  »^tkSVtbe 
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OTIS      tion  of  an  act  of  congresst  and  tlie  jasUScation  of  an 
V.        officer  of  the  United  States^  claiming  justification  under 
BACON,    such  act :  the  decision  of  the  Court  below  being  against 
the  justification  thus  set  up, 

jict   of  2Sth 

^"9;  p!T»o,     "I'lie  case  was  this:    Bacon,  the  Defendant' in  error, 

the  coiieetor  having  obtained  permission  to  import  a  cargo  of  flour 

dSiiTI^y^^  ffora  B;dtimore  into  tlie  poil  of  Barnstable,  arrived 

•ml  carj^ after  With  liis  cargo  at  a  place  called  the  Mud-hole  in  the 

hw  pwT'of^  disti'ict  and  port  of  Barnstable  on  the  2d  of  October, 

«iertmau^sun.  iSOS,  and  on  the  5d  obtain«'d  from  Jostph  Otis,  the  col- 

«*cr  ft  wapicioo  Irctof  tjf  the  p<irt,  a  {icrrait  to  land  the  cargo.    On  the 

lended  To  ^  ^^^^  ^^Y  ^^^  ^essel  and  cargo  were  seized  by  Simeon 

late  the  em-  Crowcll,  the  insi>ccti>r  of  the  port   Bacon  called  at  the 

^Fdeteation  collector's  offic'c  t«  rnq^iirc  into  the  cause  of  the  seizure, 

eouid  not  be  and  was  informed  by  Josepli  Otis^  the  collector^  that  he 

^;jj^^^-  had  not  authorized  it    But  William  Otis,  the  deputy 

the  seereta^  coUector,  in  answer  to  an  offer  by  Baron  ti  give  bond 

«f  tfc«  r**?!:**''*  security  to  any  amount  if  he  would  i^lcase  the  ves- 

Sifih!»aJonIJ«^*  ****  cargo,  said.**  I  have  got  your  vessel  and  I  will 

ihe  (president  kpfp  her.''     Bacon  then  abandoned  the  property  to 

W  Jiam  Otis,  the  Plaintiff  in  error,  and  made  a  protest 

and  abandonment  before  a  notary  public^    On  Uie  Si 

day  after  the  scjztiiT,  Crowell  removed  the  vessel  to 

Bass  river,  six  miles  south-east  of  tlie  Mud-bole,  and 

on  tlic  ISth  of  October  233  barrels  ami  49  half  barrels 

of  the  flour  were  landed  and  stowed  in  Crowf^ll's  house. 

Tl)e  vessel  and  tlie  residue  of  the  cargo  was  afterwards 

i:ian*ied  away  by  persons  Unknown,  and  the  cargo  sold 

in  tlic  West  Indies 

Bacon  brought  his  action  of  trover  against  Juiseph 
OUs,  the  collector^  William  Otis,  the  dep:{ty  collector, 
and  Simeon  Crowell,  the  inspector.  Joseph  Otis  died 
before  the  trial,  and  Crowell  was  never  taken. 

At  the  trial  William  Otis,  tlie  Plaintiff  in  error,  re- 
lied on  the  lith  section  of  the  act  of  congress  of  the 
25th  ofJIpriU  1808,  xoL  9.  p.  150,  by  which  4t  is  enact- 
ed, «« Thai  the  collectors  of  the  customs  be,  and  they 
*<  arc  hei^rby  respectively  authorized  to  detain  any  ves- 
«  sol  ostenMbly  bound  with  a  cargo  to  some  other  port- 
«*  of  the  United  States,  whenever,  in  Uieir  opinions,  t!ie 
<<  intention  is  to  violate  or  evade  any  of  the  provisions. 
<<  of  tliC  acts  laying  an  embargo,  until  the  decision  of 
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«<  the  president  of  the  United  State49  be  had  tliereupon/'      oris 
and  offered  in  evidence  certain  lettrrs  from  the  score*        v. 
tary  of  the  treaBury^  containing  instructions  to  the  col-    bacov. 
lector,  and  stating  that  the  pn^sident  had  confirmod  the  > 

detrntion  of  the  vessel :  also  written  orders  from  Jos«*ph 
OtiSy  the  collector,  to.  Cro welly  the  inspector,  to  seize 
the  vessel  and  land  the  cargo.  And  also  offered  evi- 
dence that  an  imusaally  large  quantity  of  flour  had  been 
imported  into  Barnstable  about  the  same  time,  and  also 
evidence  of  the  declarations  of  the  mate  of  the  vcssol 
the  day  before  she  was  carried  off;  all  of  which  evi- 
dence was  rejected  by  the  Court. 

The  judge  instructed  the  jury  that  if  they  believed 
the  testimony  relative  to  tlie  declarations  of  William 
OtiSf  and  the  other  circumstancps,  it  maintained  the  ii9» 
sue  on  the  part  of  Bacon. 

And  also,  that  the  ollector  had  no  right,  under  the 
circumstances,  to  detain  the  vessel,  she  having  arrived 
at  her  port  of  destination  and  obtained  a  permit  to  un- 
lade. 

And  further,  that  if  the  collector  had  power  to  detain 
the  vessel,  his  authority  did  not  extend  to  the  seizure 
of  the  cargo,  which  seizure  was,  of  itself,  unlawfuS  and 
a  conversion  of  the  cargo. 

And  that  if  Bacon  had  been  aiding  in  forceably  rescu- 
ing the  vessel  and  cargo,  and  Iiad  obtained  any  benefit 
from  it,  the  verdict  must  be  for  the  Defendant 

The  Defendant  took  a  bill  of  exceptions,  and,  the 
verdict  and  judgment  being  against  him,  brought  his 
writ  of  error  under  the  25th  section  of  the  judiciary  act 
•f  1789. 

Jones,  for  the  PlainHff  in  error. 

The  declarations  of  the  Defendant  wore  not  sufficient 
evidence  of  the  trover  and  conversion,  and  there  was 
no  evidence  that  he  did  any  act.  The  judge  ought  to 
have  left  the  jury  to  draw  their  own  inrerence  from 
those  declarations. 
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dris  The  vessel  had  not  in  fact  arrived  at  her  port  of  df s- 

T.        tination.    Her  clearance  was  for  Yartnouthy  which,  al-^ 

BACoir.    though  within  the  district  of  Barnstable,  is  six  miles 

-— — —  distant;  she  mieht  even  have  gone  to  Provincetown  on 

the  other  side  of  Cape  Cod. 

Part  of  the  defence  was  that  the  yessel  was  carried 
off  by  coHusion  with  the  Plaintiff*  and  yet  the  judge 
rejected  the  principal  evidence  which  connected  him 
with  the  transaction^  the  declarations  of  Martin,  the 
mate,  who  ran  away  with  the  vessel  and  sold  the  cargo 
at  Nevis. 

The  judge  also  rejected  the  evidence  tending  to  show 
tlie  motives  for  a  fraudulent  voyage,  and  the  grounds 
of  suspicion  which  the  collector  had* 

He  rejected  also  the  letters  of  instruction  from  the 
secretary  of  the  treasury,  and  the  letter  giving  notice 
that  the  president  had  continued  the  detention  of  the 
vessel,  which,  even  if  they  were  not  authorized  by  law^ 
were  yet  good  evidence  ip  mitigation  of  damages. 

Ahobt  and  P.  B.  Key,  contra. 

If  the  collector  had  no  right  to  detain  the  vessel  tinder 
any  instructit«ns  which  could  be  giving  the  letters  offer-^ 
ed  in  evidence  must  have  been  immaterial,  and  there- 
fore inadmissible. 

She  was  not  ostensibly  bound  to  any  other  port— she 
bad  arrived  anfl  obtained  a  permit  to  land  her  cargo. 
Yarmouth  was  not  another  port,  it  was  part  of  the  same 
port  of  Barnstable. 

If  a  jurfge  tells  tlie  jury  that  a  fact  is  proved,  when  it 
is  not,  it  is  not  an  error  in  law.  The  jury  are  not 
bound  to  regard  the*opinion  of  the  judge  as  to  the  ex- 
i^nco  of  a  fact.  The  sufficiency  of  any  fact  or  farts 
to  maintain  tlie  issue  is  a  matter  of  law,  and  the  in- 
struction .of  the  judge  upon  that  point  is  proper. 

As  to  the  instructions,  if  they  were  merely  conforma^ 
ble  to  the  law  tli*  y  were  immaterial ;  and  if  contrary 
to  law>  inadmissible. 
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Ik  tmfveTf  urhat  i»  not  a  juBtaficatim  cannot  h^  given      Wt$ 
iil  evidence  in  mitigation  of  damages.    The  damageii        v» 
lire  tbe. value   of  the  article  converted.     Yindictiye    &4€oir. 
daoMigeif  are  not  tt  be  given*   It  ia  a  mere  indemmficar  — — ^..^i 
tjon  uat  IB  sought. 

As  i^  tlie  declarations  of  Martin:  be  is  not  prove4 
to  be  the  agi*nt  of  the  Plaintiffs  Vfhj  was  he  not  ex- 
kinined  as  a  witness? 

JoimSf  tn  reply. 

I'be  judee  ought  to  have  told  the  jury  that  if  they 
laund  Martin  to  be  the  Plaintiff's  ag^ntt  then  his  da- 
daratior^  were  evidence,  otherwise  not 

The  president's  confirmation  of  flie  seizure  was  it 
j«9tificalion  under  the  provisions  of  the  law. 

The  Jury  may  give  vindictive  damages  in  ^rorer,  if 
tiiey  will.    Evidence  may  therefore  be  given  in  miti- 

Mirch  i7(A;...WAsHiirGToi?,  J.  ddivered  the  opinion 
tf  the  Court  as  follows  : 

'l*bis  Is  an  appeal  from  the  Supreme  Judicial  Court 
of  the  commonwealth  of  Massachusetts,  under  the  25th 
section  of  the  judiciary  law.  The  judgment  complained 
of  was  rendered  in  an  action  of  trover  and  conversion^- 
brought  by  the  Appellee  against  Joseph  Otis,  Crowell 
and  the  Appellant  for  taking  and  converting  a  quantity 
of  flour,  the  property  of  the  Appellee.  The  trial  took 
place  between  the  Appellee  aiid  Appellant,  Joseph  Otis 
having  died  after  the  commencement  of  the  suit;  and 
the  process  not  having  been  served  on  Crowell.  The 
verdict  having  been  in  favor  of  the  Plaintiff,  the  Appel- 
lee, judgment  was  rendered  thereupon  in  his  favor. 

By  a  bill  of  exceptions  taken  to  the  charge  of  the 
Court  the  following  farts  appear  to  have  been  given  in 
evidence.  That  Baron  having  obtained  from  the  go- 
vernor of  Massachusetts  such  a  certificate  as  authorized 
him  under  a  provision  in  one  of  the  embargo  laws  to 
fransport  a  cargo  of  flour  from  some  of  the  southern 
VOL.  Vil.  76 
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0TI3      states  to  the  district  of  Barnstable*  did  accordingly  p^ 
V.        cure  such  a  cargo  at  Baltimore  and  arrived  with  tt  in 
BACON*    the  schooifer  Ann^  at  a  place  calle^  the  Mad-hole*  in 
.  the  port  and  district  of  Barnstable,  on  the  2d  of  Octo- 

ber* 1808.  On  the  3d  of  the  same  month  a  pennit  Ui 
land  the  cargo  was  granted  by  Joseph  Otis*  tlie  collec* 
tor  of  the  port    The  day  following  the  vessel  and  caf- 

S>  :^re  seized  by  CrowHI*  the  inspector  of  the  port 
aeon  inlmediately  called  at  the  collector's  oiBce  to  en* 
quire  into  the  cause  of  the  seizure*  and  was  infonned 
by  Joseph  Otis  that  he  had  not  authorized  it  But 
William  Otis*  the  df'puty  collector*  in  answer  to  aa 
offer  made  by  Bacon  to  t^ye  bohd  and  security  to  any 
toount  if  he  would  release  the  vessel*  said*  <<I  have  golT 
your  vessel  and  I  will  keep  her.^  The  oftr  to.  give 
boml  not  to  go  any  where,  with  the  vessel  and  cargo 
was  repeated*  but  ^William  Otis  refused  tq  give  her  op. 
Bacon  then  proposed  to  unlade  tlie  vessel  u^  again  of- 
fered bonds*  which  Otis*  the  Appellant*  refused*  and 
said*  <«  you  may  see  the  flour  landed*  but  you  shall  not 
have  it  after  it  is  landed."  The  Appellee  then  abandon- 
ed the  property  to  the  Appellant*  and  the  next  day  made 
a  pratest  and  abandoned  before  a  notary  public.  The 
seizure  and  detention  of  the  vessel  and  cargo  by  Crow- 
ell  is  fully  proved.  On  the  third  day  after  the  seizure 
Crowell  rcMoved  the  vensel  le  Bass  river*  six  miles 
south-ea^t  of  Miid-homit  and  on  the  lath,  of  October 
S8S  barrels  ard  49  half  barrels  of  the  flour  were  landed 
and  delivered  to  the  Appellee.  The  vessel*  with  the 
nesidue  of  the  cargo*  for  the  roni'ersion  of  which  resi- 
due this  fluit  vas  brought*  was  afterwards  carried  away 
by  persons  unknown*  and  the  cargo  sold  in  the  West 
Indies. 

Upon  this  evidence  the  Court  cfaatged  the  jury  that 
if  they  believed  the  evidence  of  the  declaration  of  Wil-. 
liam  Otis*  and  of  the  other  circumstances  in  this  case 
respecting  the  seizure  and  detention  of  the  said  vessel 
and  her  cargo*  it  was  suflicient  i'n  point  of  law  to  main- 
tain the  issue  on  the  part  of  Bacon*  and  to  prove  the 
conversion  of  the  298  barrels  and  21  half  barrels  of 
flour  which  were  earned  off  in  the  vessel.  That  the 
collector  had  no  right  to  detain  this  vessel  and  caigOf 
she  having  arrived  at  her  port  of  discharge  and  obtain- 
ed a  permit  to  unlade*  and  that  even  if  be  had  a  rigM 
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to  detain  the  vessel,  fhis  authority  did  not  extend  to  a     •ns 
seizure  of  the  cargo,  and  that  such  seizure  was  of  itself       v. 
a  conversion,  and  tiiat  as  the  Defendant,  Otis^  had  fail     bacobt. 
ed  to  make  out  a  juirtification,  he  must  be  considered  as  ' 

a  wrong  doer  and  chargrable  to  Bacon  for  the  value  of 
said  floor.  But  that  if  the  jury  should  believe  from  the 
evidence  that  Baron  aided  or  consented  to  the  rescue 
and  carrying  off  the  vessel  and  cargo,  or  had  by  force- 
able  or  collusive  means  obtained  any  benefit  from  the 
sale  of  said  cargo  in  consequence  of  said  rescue^  then 
the  Defendant,  Otis,  was  entitled  to  a  verdict 

It  is  apparent  on  the  face  of  this  record  that  this 
cause  in  the  Court  below  turned  upon  the  construction 
of  the  11th  section  of  the  act  of  congress  of  the  «5th  of 
April,  1808,  ch.  68,  and  the  question  for  tliis  Court 
to  decide  is,  whether  tJiat  Court  erred  in  the  opinion 
given  to  the  jury  upon  that  statute.  The  words  of  the 
11th  section  arc,  <*  that  the  collectors  of  the  customs  be 
and  the^  ai-e  hei'eby  respectivtly  authorized  to  detain 
anj  vessel  ostensibly  bound  with  a  cargo  to  some  other 
port  of  the  tVited  States  whenever,  in  their  opinion, 
the  intention  is  to  violatt'  or  evade  any  of  the  provisi«»ns 
'  of  the  acts  laying  an  embargo,  until  the  decision  of  the 
president  of  the  United  States  be  had  thereupon.** 

If  this  section  authorized  the  collector  to  seize  and 
detain  this  vessel  and  cargo  under  the  ciicumstances  in 
flie  case  as  detailed  in  this  record,  then  the  opinion  of 
the  Court  below  was  erroneous.  If  it  gave  no  such  au- 
thority, then  it  was  clearly  rljcht 

The  power  of  tfie  collector  to  detain  is  cohfined^to  a 
vessel  ostensibly  bound  with  a  cargo  to  some  other  poit 
of  th^  Xfnited  States.  Can  a  vessel  which  has  actually 
arrived  at  her  port  of  discharge,  and  has  received  from 
the  collector  of  the  port  apermit  to  land  her  cargo,  be 
considered  as  a  vessel  ostensibly  bound  to  some-  other 
port  of  the  United  States?  We  think  not.  The  rea- 
son  for  authorizing  the  detention  of  a  vessel  before  she 
has  arrived  at  her  port  of  discharge  does  not  apply  to 
one  which  lias  actually  performed  her  voyage  according 
to  the  stipulations  of  the  hood  given  by  the  owner  at 
the  port  of  her  departure.  All  rational  grounds  ofsus- 
picion  of  fOi  intended  violation  of  tlie  embargo  laws  is 
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ttirn      then  don^  away ;  for  if  such  an  intantioii  at  any  tiaia 

V.       exiHted*  It  wouM  be  difficult  to  asHign  to  tbe  master  otr 

BACO«r.    owner  k  motive  for  postpnning  the  execution  of  it  until 

after  the  arrival  of  the  veasel  at  her  port  of  dischargie. 

It  is,  therefr)re»  scarcely  to  be  conceired  that  su^  % 

case  was  in  the  contemplatioh  of  the  legislature. 

It  is  triie  that  this  vessel  had  not  arrived  at  Tar- 
mouthy  where  her  cargo  was  to  be  landedf  at  the  time 
bt  the.  seizure.  But  it  is  sufficient,  in  the  opini^m  of  the 
Cofirty  that  she  had  arrived  at  the  port  to  which  die 
wds  destined,  and  had  received  a  permit  to  land.  The 
voy^  was  as  much  at  ati  end  in  relation  to  the  ques- 
tion as  if  she  had  arrived  within  100  yards  of  the  wharf 
Ht  Yarmouth.  It  is,  therefore,*  the  unanimous  opinio^ 
6f  this  Court  that  there  Is'  no  error  in  the  opinion  of  the 
Qourt  belnw  on  the  construction,  given  by  that  Court,  of 
the  abo?e  statute. 

Other  exceptions  were  taken,  in  the  conrseoft  the  trid 
pf  tiiis  cause,  to  the  opinion  of  the  Court  below  on  re- 
jecting certain  evidence  offered  hj  the  Appellant.  But 
tiiis  Court  has  no  autliorityv  under  the  law  which  au^ 
thorizes  this  appeal,  to  notice  any  error  except  such  as 
appears  on  the  face  of  the  recoil  and  immediately  re- 
spects the  questions  of  validity  of  the  constitution,  trea- 
ties, statutes,  commissions^  or  authorities  in  dispute. 

The  opinions  of  the  Court  below,  in  relation  to  th» 
evidence  offered  by  the  Appellant,  even  if  erroneon% 
Which  we  neither  affirm  not*  deny,  have  nothing  to  do 
with  the  construction  of  any  statute  of  the  United 
States ;  and  therefore  they  cannot  be  r^ardod  by  this 
Court. 

Judgmtnt  affirmed* 


igiS.  THORNTON  v.  CAB80N 

J&4ent....ToDD,  X 

M  ^rie"        »'RftOIl  to  the  Circuit  Court  for  the  district  itf 
e«uie  it  if  in  Columbia,  sitting  at  Washington. 
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4Pw#«rttiim  of  i^ht,  coiniiienced  at  laW  by  Carson   thobk- 
agaimt  ThomtOD^  upon  two  bonds  for  the  payment  of      xoir 
noney^  were  referred,,  by  consent  under  a  rule  of  Court        t. 
la  «rbitratc»«,  wl^o  awarded  that  tlie  first  action  should   carbon. 
^he  marked  and-  considered  settled;  and  that  the  other 


*»  also  siiouid  be  marked  and  considered  ^tttUd^  provided*  ^^  and*^- 
*^  that  the  Defendant,  Thornton,  in  conjunction  with  the  tingcm,  nor  * 
<«  trustees  of  the  gold-niine  company  of  iNorth  Carolina,  ^^  ®"f 
''shfiuld  cx^nvey  and  secure  by  a  deed  and  assurance  natives  \^^' 
•*  Ie^ll3r 'executed*  with  proper  aad  usual  covenants,  q«»»»^sj*»cjpar- 
«  untu  John  K.  Carson,  his  hdirp  and  assigns, .  for  tlic  [J  ^"iynciS 
M  benefit  of  the  said  John,  and  the  heirs  of  Thomas  Car-  wUh  othen, 
^<son,  deceased,  on  or  before  tlie  first  day  of  January,  JSJ^a^HJ^STtil! 
¥  1811,  one  eleventh  part  of  all  the  minerals  and  mines  over  ^hom  he 
<<that  might  thereafter  be  found  upon  a  tract  of  land,  *>«*«»  «>"*"* 
<<  in  the  county  of  Montgomery,  and  state  of  North  Car« 
^olfaiay  which  by  deeds  bearinf,  date  the  5th  of  Decem- 
^  ber,  1805r,  was  contc  yed  by  the  said  Jolm  K.  Carson, 
^  to  the  said  William  Thornton,  and  by  the  said  Wil> 
«<  Ham  Thornton,  to  the  said  trustees  of  the  gold-mine 
**  company ;  and  that  if  such  conveyance  and  assurance 
^  shoaid  not  be  made  on  or  before  the  said  1st  of  Janu- 
«  ary,  1811/'  then  in  the  first  suit,  judgment  sliould  be 
entered  up  by  the  Court  fir  the  Plaintiff,  (Carson,) 
fi)r  the  penalty  of  the  bond,  to  be  released  on  the  pay- 
ment of  a  certain  sum  expressed  on  the  award,  and 
also  in  the  second  suit,  judgment  should  be  entered  for 
the  Plaintiif,  for  the  penalty  of  the  bond  to  be  released 
on  the  payment  of  another  sum  alsfi  i  xprcssed  in  the 
award ;  and  that  upon  receiving  such  conveyance  and 
assurance,   Carson  should    convey  to  Thornton  five 
shares  in  the  gold-mine  company,  of  North  Carolina, 
which  Carson  had  subscribed  for  en  the  1st  of  April, 
1806, 

Exceptions  were  taken  to  this  award,  1st.  because  i1 
is  not  final.  2d.  because  it  is  unci  rtain.  3d.  because 
it  is  unreasonable.  4th.  because  it  is  contingent  and 
conditional.  5th.  because  it  is  against  law,  and  6th. 
because  it  is  no  award. 

But  the  Court  below  over-ruled  tfic  exceptions  and 
rendered  judgment  for  the  amount  of  the  money  men- 
tioned in  the  award. 
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THORW- 
TOW 

V. 
CJL1180N. 


The  Defendanty  Thornton,  brought  his  writoferrorj 
and  bis  counsel  insisted  upon  the  following  erron. 

1.  That  ifas  award  wa3  not  final  or  certain,  becausa 
.  its  final  determination  depends  on  a  contingency ;  and 
would  be  an  award  in  Tavof  of  the  PJaintiffin  one  eventf 
and  in  ravor  of  the  Defendant  in  another.  It  was  also 
uncertain,  because  there  was  no  way  of  ascertaining 
whc  ther  the  act  to  be  done  by  ttie  FlaintilT  in  error^ 
and  the  other  persons,  was  or  was  not  done  |  nor  whe- 
ther tlie  conveyances  wei*e  made  as  directed ;  nor  whe- 
ther they  were  <<  pi*niper  and  sufficient,^  nor  how,  nor 
by  whom  the  eptry  was  to  be  made  in  tht  suit ;  and  the 
arbitrators  could  neither  reserve  this  to  be  determined 
by  themselves,  nor  leave  it  to  be  done  by  others. 

It  was  alsti  uncortaldf  because  it  is  not  stated  when 
fUe  entry  (**  setUetT')  was  to  be  made  in  the  suit  in  the 
one  event,  nor  tlie  Judgment  for  the  Plidntiff  in  the 
othen 

2.'  The  award  was  bad  because  it  required  the  Plain- 
tifi*  in  error  to  do  what  was  manifestly  out  of  his  pow- 
er,, viz :  to  get  other  persons  to  join  him  in  executing 
a  deed,  which,  if  not  impossible,  wais  at  least  unreason- 
able. 

It  was  also  unreasonable,  because  it  required  a  deed 
to  be  made  by  the  Plainliff  in  error,  who  is  stated  to 
have  no  title  nor  interest  in  the  thing  to  be  conveyed ; 
and  because  it  only  required  that  the  deed  should  be 
made ;  not  that  it  should  be  delivered ;  so  that  the  same 
would  not  have  been  binding  upon  the  Defendant  in 
Error ;  and  therefore  the  award  being  uncertain,  an- 
reasohablo  and  inconclusive  as  to  one  party,  was  to  be 
so  considered  as  to  both.    And 

3.  That  the  award  was  repugnant  and  void,  being  at 
first  in  favor  of  the  Maintiff  in  error,  ami  determining 
that  the  suit  should  be  entered  «  settUd^^  and  afterwards 
awarding  that  a  judgment  should  be  entered  for  the 
Defendant  in  error,  upon  a  certain  contingency. 

The  ease  was  submitted  without  argument,  Mossell, 
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Ibr  the  Defendant  in  error,  haTinjjp  cited  M^d  im  awards,  thcmt- 
137»  and  12»  MhL  SB6,  Im  v.  Mkms.  tobt 

WAsttiirGT09>  J.  delivered  the  opinion  of  the  Court  CABsoir. 
as  follows  \ 

This  is  a  writ  of  error  to  a  judgment  of  the  Circuit 
Court  for  the  district  of  Columbia. 

Under  a  rule  vhich  was  served  upon  the  Plaintiff  in 
error  to  show  cause,  during  the  term  at  which  the  rule 
was  made,  why  judgment  should  not  be  entered  on  the 
award,  he  appeared  and  assigned  for  cause,  that  the 
said  award  was  liftcfrtaiR,  not  ^nol,  iifirea^onoU^,' coa- 
iiHamd,  and  void* 

These  objections  are'strictly  technical*  a.ttd  referrable 
solely  to  defects  supposed  to  appear  on  the  face  of  the 
award,  and  do  not  aim  to  impeach  it  for  any.  one  of  the 
causes  which  the  law  of  Maiyland,  passt-d  in  October, 
1778,  clu2if  declares  to  be  sufficient  for  setting  aside 
an  award. 

This  Court,  not  meaning  to  decicte  whether  any  and 
what  other  objections  than  those  stated  in  the  statute  of 
I^Larylard,  may  be  alleged  against  entering  judgment 
upon  awards  made  under  orders  of  reference,  will  pro- 
ceed to  consider  those  which  were  stated  in  this  case. 

It  is  contended  that  this  award  is  not  final  or  certain, 
because  it  depends  on  a  contingency,  and  will  be  an 
award  in  favor  of  the TIaintiff  in  one  pent,  and  in  fa- 
vor of  the  Defendant  in  another.  Thrs  Court  does  not 
so  understand  the  effect  of  this  awai*d.  It  is  clearly  in 
favor  of  the  Defendant  in  error,  in  either  event  con- 
templated by  the  referees.  The  Plaintiff  is  required, 
in  conjunction  with  certain  other  persons,  te  convey  to 
the  Defendant,  for  the  benefit  of  hfanself  and^the  heirs 
of  Thomas  Carson,  on  or  before  a  fixed  day,  certain 
profttrty  specified  in  the  award,  or  to  pay  the  amount 
of  the  two  bonds  in  suit  If  he  made  the  conveyance, 
then  the  referees^  have  awarded  certain  property  to  the 
Defendant ;  and  if  he  failed  to  do  this,  judgment  VKis  to 
be  entered  against  him,  for  the  amount  of  those  bonds. 
He  DefiNidant  had  his  election  to  do  either;  and  .upon 
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rsMv-  8ftttrf7iQ|r  ^  Court»  nt  tke  lime  he  was  require d  to 

Toir  8how  cause  why  judgmcftt  nhoidd  not  be  entered  on  the 

T.  nward,  tiwt  he  had  made  such  a  conveyance  as  the 

CAMoir.  award  pitBcrihedt  tdhe  ConK  oug^ht  to  hare  ordered  the 

M   '     ■  snitB  to  hare  been  entered  <«  ieUUd.^ 

If  tke  PUuntlff  bad  made  the  eonveyance,  and  the 
Defendant,  who,  upon  that  act  bein|(  done»  was  requir- 
ed by  the  award  to  transfer  fire  shares  in  the  ^Id-mine 
Com^y,  of  North  Carolkia  to  the  Plaintifr,  bad  tsili^ 
to  do  so,  the  C6ort  ought  to  have  ordered  the  auits  tp 
bis  entered  <«  HtOed/*  B«t  the  Ptaintun  having  failed 
to  ^eifoftn  the  act,  Updn  ^which  alone  this  transfer  was 
to  be  made  and  the  suits  were  to  be  entered  «  settkd,^^ 
became  liable  to  pay  the  sums  awarded  by  the  referees 
as  the  equivalent  for. the  property  to  be  conveyed,  and 
C0Bsequisntty  the  Coutt  was  right  in  entering  the  judg- 
ment for  the  soma  awarded. 

There  is  no  uncertainty  in  all  this ;  or  at  least  Bon# 
which  might  not  he  rendered  certain  by  the  act  of  the 
Plaintiff  in  conformity  with  the^award,  i|nd  which  must 
not  necessarily  be  certain  at  the  time  the  Court  was  to 
fender  judgment  on  the  award,  ^ 

The  jriain  meaning  of  the  award  is  that  the  Plaiiitlfr 
was  to  pay  the  amount  ofrthe  bonds  in  suit,  unless,  by 
a  certain  day,  he  made  a  conveyance  to  the  Defendant^ 
of  the  property  described  in  the  award,  in  ^hich  latter 
event  he  was  to  receive  from  the  Defendant,  a  transfer 
of  .five  shares  in  the  gold-mine  company*  and  to  be  dis- 
charged from  the  paytr\*^nt  of  the  monpy,  by  aq  entfy 
to  that  effect,  to  be  msde  in  the  suits  referred.  But  tf 
he  refused  to  make  the  conveyance,  then  judgment  tor 
he  entered  against  !iim  f<ir  the  amount  of  the  bonds  in 
suit  if  he  eiftttled  himself  to  this  entry  In  his  favor^ 
by  performing  the  other  branch  of  the  alternative,  and 
the  Defendaet  failed  to  perform  his  part  of  the  award, 
then  the  Defendant  could  receive  no  benefit  from  the 
award,  and  the  suits  were  to  be  entered  ^^nttUdJ^ 
Whetlier  the  conveyance  from  ,the  Plaintiif,  and*  the 
transfer  by  the  Defendant,  were  made  in  due  form,  irere 
queations  proper  for  the  consideration  of  the  Court 

The  awarvl  is  said  to  be  wctriainf  because  the  aamei 
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of  the  trustees  who  are  to  join  in  tlie  conveyance,  and 
of  the  heirs  of  Thomas  Carson,  are  not  stated,  nor  does 
the  ^ward  declare  who  is  to  prepare  and  iender  the 
deed.  These,  too.  were  questions  proper  for  the  con- 
sideration c^  the  Court  below,  hot  fonn  no  objections  • 
to  the  award.  It  does  not  appear  from  tlie  record  that 
the  Defendant  had  refused  or  failed  to  do  ever^  thing 
which  the  law  required  him  to  perform  to  entitle  him  to 
the  judgment  of  the  Coui*t,  jund  we  must  tlierefore  pre- 
sume that  no  delinquency  on' his  part  was  shown  by  the 
Plaintiff;  that  if  it  was  necessary  for  him  to  prepare 
and  tender  the  deed  such  as  the  law  required,  he  did  so 
to  the  satisfaction  of  the  Court.  If  he  failed  to  do  that 
which  would  warrant  the  Court  in  entering  judgment 
on  the  award,  it  was  the  duty  of  the  Plaintiff  to  have 
shown  this  as  cause  against  entering  the  judgment,  and 
to  have  spread  ail  the  facts  upon  tlie  record,  wliich 
might  enable,  this  Court  to  decide  whether  the  Court 
below  acted  correctly  or  not. 

The  award  is  said  to  be  unreasaruMt  because  it  re- 
quires the  Plaintiff  to  get  other  persons  to  join  in  the 
conveyance  to  the  Defendant  which  he  may  not  be  able 
to  do.  But  surely  if  the  Plaintiff  was  bbund  to  pay  the 
bopds  in  suit,  or  to  convey  a  good  title  to  certain  proper- 
ty, which  title  would  not  Ins  valid  in  the  opinion  of 
the  referees,  unless  other  jiersons  joined  in  the  convey- 
ance, he  cannot  surely  complain  that  he  is  ordei*ed  to 
pay  the  money,  unless  Jie  executes  such  a  deed  as  will 
pass  a  good  title.  It  is  his  misfortune  if  he  cannot 
make  the  title,  but  it  is  no  reason  why^  in  that  event  be 
should  not  pay  the  money. 

There  are  other  causes  assigned  why  the  awai*d  i5^ 
unreasonable;  but  as  the  facts. to  prove  it  unreasonable 
do  not  appear  in  the  record,  they  cannot  be  noticed  by 
the  Court,  even  if  such  objections  would,  in  law.  be  suf- 
ficient to  set  aside  the  award. 


THOBir^ 

TOV 

T. 

CARSOir, 


Judgment  affirmed  with  costSr 

yoin  VII. 
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1813.  WALLEN  T.  WILLIAMS. 

March    17Uk 


S«4  rfT^n.         ERROR  to  Mie  Circuit  Court  for  the  district  of 

netwe,  as  a  East  Tennessee^  in  a  suit  iti  equity,  in  which  Joseph 

|p«^^^'^- Williams  on  the  15th  of  November,  1799,  broogHthis 

ward  a  writ  of  hill  of  complaint  against  Elisha  Walien  and  John  Wil- 

hab.  fiicias'     Hams,  whereby  lie  stated   that   the   Defmdants   and 

£*^|foJ52^'^ii  others  in  the  year  1779  entered  into  a  Co-partnership 

.  ecree.  in  the  entering  of  lands  in  the  land  office  for  ttie  sale  of 

lands  in  that  part  of  the  state  of  Nortli  Carolina  which 

now  lies  within  the  district  of  East  Tennessee^  and 

tliat  each  party  was,  on  dejiian<l,  to  pay  bis  proportion 

of  th^  money  due  to  the  state  upon  the  entries,  to  the 

party  who  should  advance  it :  and  tliat  if  any  party  so 

failed  to  pay  hisproportion,  he  sliouhi  forfeit  his  share 

of  the  lands  entered,  and  should  cease  to  be  a  partner. 

That  Joseph  WilliHtns.  the  Complainant,  paid  the  whole 

of  tlie  mortey  due  to  the  ^tate  for  the  Innds  entered,  and 

that  John  Williams,  one  of  the  Defendants,  not  baving 

paid  any  thing,  sold  his  share  of  the  lands  to  the  other 

Defendant,  Walien.  who  had  'notice  that  notliing  had 

been  paid  by  John  Williams.    WiEillen  obtained  patents, 

upon  this  assignment  of  John  Williams,  for  two  tracts 

of  6*0  acres  each,  and  one  tor  440.    The  latter  tract  of 

440  acres  he  Sfild  to  a  purchaser  without  notice;  but  he 

still  held  tlie  other  two  tracts.     That  the  Complainant 

had  demanded  from  Wallcn  payment  of  John  Williams^s 

propoition  of  the  money  due  to  the  state,  which  Walleu 

i*efuscd  to  pay.    The  Defendant  in  his  answer  relied  in 

pait  on  the  statute  of  limitations. 

The  facts  being  proved  to  the  satisfaction  pf  th«; 
judge^  he  decreed  that  <<  the  said  Elisha  Wajteu  ^be  di* 
'<  vested  of  all  the  right,  title,  interest.  proi)ei*ty  antf 
<'  claim  which  he  had,  or  has,  to  the  s,aid  two  tracts  of 
^'640  acres,  and  earh  of  them,  and  that  all  the  right, 
<«  title,  interest,  property  and  claim  of,  in  and  to  said 
« two  tracts  of  land  and  each  of  them,  and  every  part 
<^  and  parcel  thereof,  be  vested  in  the  said  Complainant, 
^'Joseph  Williams^  his  heirs  and  assigns  forever^  to 
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*•  Iiave»  lioldf  occupy,  possess  an^  enjoy  the  same  and  WiXLEK 
<^  each  and  every  part  thereof,  \^th  their  hereditaments        v. 
««and  appurtenances  against  the  said  Elishsi  Wallen,  wixxiaus 
«'  his  heli*9  and  assigns  forever."    And  it  was  further  »—- .— ^ 
decreed  that  the  Defendant,  Wailcn,  should  pay  to  the 
Complainant  the  sum  of  S  50S  35  1-3,  the  value  of  the 
tract  of  440  acres  as  found  by  the  jury  which  had  been 
impannelled  to  ascertain  its  valuer  and  that  for  t]ie 
purpose  of  compelling  payment  thereof  the  Complain- 
ant should  have  execution^  wliich  was  accordingly  is- 
sued and  satisfied 

The  Complainant  afterwal*d8  obtained  a  writ  of  lutb. 
JaciaSf  grounded  upon  the  affidavit  of  the  marshal  tliat 
die  Defendant  refused  to  deliver  possesijsipu  to  the  Com- 
plainant acconling  to  tiie  decree. 

By  virtue  of  this  writ  the  Comi)1ainaiit  was  put  into 
]M)ssession  of  the  two  tracts  of  640  acres  each ;  and  tlic 
Defendant,  Wailcn,  brought  his  >vrit  of  error. 

JoxBS,  far  tilt  PlavUifftn  error , 

'Moved  the  Court  to  direct  the  Court  below  to  quash 
the  writ  of  hub.  fadiis,  and  to  award  a  writ'  of  restitu- 
tion ;  upon  tiio  gi*ound,  as  it  is  undci*stood,  that  the 
Court  below,  as  a  Court  of  equity,  could  not  award 
such  a  writ. 

He  cited  5  Com.  Dig.  Tit  Fkader.  3  B.  20,  and  9 
Viiu  ah.  478.  f  8  xo.  Ed.  J  Tit,  Eirqr,  F.  pi.  3. 

x'hci'e  was  uo  appearance  for  the  Defendant  in  error. 

The  Couil  made  the  order  agreeably  to  the  motion. 


FAIRFAXS  DEVISEE  v.  HDMTER'S  LESSEE,     igig. 

»  Feb.        2701. 

*ftsf wf..-MAK&uALL,  C/*.  J.  and  WASHiiroToir,  J. 

THIS  w;is  a  writ  of  error  to  the  Court  of  appeals  ^.  ^ 
<rf  Virginia  in  an  action  of  ejectment  involving  the  con-  at  the  time 


6M  supreme:  court  u.  & 

rArBTAx's  strurtion  of  the  tp^tiea  between  Qfeat  Britain -and. fhe 

DKVisEE  United  Stutes^  the  judgment  pf  the  Court  of  appeds 

r.        being  agaiisst  th&  right  claimed  under  those  treaties. 

JIlTirTBE's 

I.BSSEE.       The  state  of  the  facts,  as  settled  by  the  case  agreed,. 
was  as  follows : 

his  death,  bad 

fmp  1^'!'t\.  *•  1''>^  *^^'^  «f  ^^^  "^ftt^  •«"•  Fairfax  to  all  that  entire 
zcn  aniV  '.os- territory  and  tract  of  land,  raUed^  the  Northern  Meek 
wMtrand  uT  ^^  Virginia,  th**  nature  of  his  estate  in  the  same  as  he 
apnnipHute"^  iiili(*rit.ed  it,  and  the  pur|M)rt  of  the  several  rbarters  and 
WJs  ill  iJu-  grants  fi-om  the  kings  Charles  II  and  James  II,  under 
NcHTiTvir-  ^^  *»icli  his  ancesttT  held,  are  agreed  to  be  truly  re(*ited 
gin.*.  in  an  act  of  the*  assembly  of  Vii^glma,  passed  in-' tlie 

ray  may  iilii' y**^*'  *"^^'   C^***''*  ^^'  ^^^^  ^-  *^  ^**  ^»  V*  ^]   *'  f«^  ^ho 

)an$jfl  in  Vic-  coiifi«'niing  and  better  securing  the  titles  to  lands  tki  the 
SIT  *d  houi  l^'^*'***^"*  Neck,  held  under  the  ri^ht  honorable  Thomas 
STs^c  until  lord  Fairfiix,"  &c. 

office  found. 

ir^ltTSyT!  P'^'^'n  ^'>«  recitals  of  the  act,  it  appears  that  the  first 
giriia  cootd  not  letters  patent  (1  Car.  2.^  granting  the  land  in  question 
f pm*!.  M^ated"^' ^  Ralx*  lord  Hopt6u,and  others,  teing  surrendered  in 
iand8'*"in  \he  order  to  have  the  gi'ant  renewed  with  alterations,  the 
iJorUici-n  earl  of  St.  Albans  and  othere  (partly  survivors  of,  and 
title  siIIiiM^  partly  purchasers  under  the  first  patentees)  obtained 
have  been  per-  ncw  letttTs  patent  (2fl  Car.  i,)  for  th«  same  land  and 
J^*^?^^P^J  appur'enances,  antl  by  the  same  description,  but  with 
British'  treaty  additional  privitc.c^cs  and  reservations,  ^c. 

of  1794   con- 
to  UioseNamis     The  cstatc  granted  is  described  to  be,  *^  All  that  entire 
!ifi^'ti*Wf^^  <rflc<,  lerriiortf  or  parcel  of  landf  situate^  ^c.  aiid  bmifided 
^        ^^  hj9  a.id.wiUUn  the  heads  of  the  nvers  '^fcippahamiock,  ^. 
togetlur-  with  the  Hvers  tMiiiselves^  aiid  all  tits  islandii%  4*^. 
and  all  woodSf  underwoodsp  iiinber,  ^'C.  mims  of  gold  and 
silver 9  kadf  ttfi,  ^v.  and  qtuirries  of  stone  and  coal^  ^(\  to 
liave,  hcldj,  and  enjoy  the  said  tract  ofland^  ^c.  to  the  auiit 
[■  atentees]  tlieir  heirs  and  assigns  forex^er^  to  their  only 
use  and  behoof,  and  to  no  other  me,  intent  or  purpose 
whatsoeverJ^ 

There  is  reserved  to  the  crown,  the  annual  rent  of 
6L  13s.  irf.  «•  in  lieu  of  all  servires  and  demands  what- 
soever;" also  one  fifrli  part  of  all  gold,  and  one  t^nth 
part  of  all  silver  mines. 
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To  the  absolute  title  and  seizin  in  fee^  of  the  land  fairfax'i 
and  its' appurtenances^  and  the  beneficial  use  and  enjoy-  devises 
ni<*nt  of  the  same^  assured  to  the  patentees^  as  tenants        v. 
in  capUCf  by  the  most  direqt  and  abundant  terms  of  con-  husteb's 
yeyancingy  iliert^  are   8u|)era(lded«   ceitain   collateral   lessee. 
powers  of  baronial  dominion;  reserving,  however,  to  — — — ^ 
the  governor,  council  and  assembly  of  Vti'ginia,  the  ex- 
clusive authority  in  aU  tlie  military  Cdncei'iis  of  the 
granted  territory,  and  tlie  power  to  impose  taxes  on 
thp  iiersons  and  prctperty  of  its  inhabitants  for  the  pub- 
lic and  common  di  fence  of  the  colony,  as  well  as  a  ge- 
neral jurisdiction  over  tiie  patentees,  their  heirs  and  as* 
signs,  and  all  other  inhabitants  of  the  said  territory. 

In  the  enumeration  of  privileges  specifically  granted 
to  the  pat  ntees,  their  hcii-s  and  assigns,  is,  '«/rfe«> 
ly  and  wiUnnit  molestation  of  the  kvng^  to  givCf  grants  or 
by  any  ways  or  means^  seil  or  alien  all  and  singular,  the 
granted  preiniseSf  and  every  part  and  parcel  ^henoff  to 
any  person  or  persons  being  ruling  to  contract  for  or  Iniy 
the  same.'' 

There  is  also  a  condition  to  avoid  the  grant,  as  to  so 
much  of  the  granted  premises  as  should  not  bo  possess- 
ed, inhabited  or  planted  by  the  means  or  procurement 
of  the  patentees,  their  heirs  or  assigns,  in  the  space^if 
21  years. 

The  thini  and  last  of  the  letters  patent  referred  to, 
(4  Jac.  2.)  after  reciting  a  sale  and  conveyance  of  the 
granted  premises  by  the  former  patentees,  to  Thomas 
lord  Culpeper,  <<  who  K^a^  tliereby  become  ide  owner  and 
proprietor  thereof  fn  fee  simple f'*  proceeds  to  confirm  the 
same  to  lord  Culpeper,  in  fee  simple,  and  to  release 
him  from  the  said  condition,  of  having  the  lands  inha- 
bited or  planted  as  aforesaid. 

7'hc  said  act  of  assembly  then  recites,  that  Tliomas 
lord  Fairfax,  heir  at  law  of  lonl  Culpeper,  had  become 
<««o/c  proprietor  of  the  said  territory,  with  the  appur^ 
ienances%  and  tlie  above  recited  letters  patents* 

By  another  act  of  assembly,  passed  in  the  year  1748, 
{Bev.  Code,  r.  1.  cL  4',  p*  101  certain  grants  from  the 
rrown,  made  while  the  exact  boundaries  of  the  Mortb 
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FAIRFAXES  cm  Neck  were  doubtful  for  lands  which  proved  to  be 
DEVISEE  within  those  boundaries,  as  then  recently  settled*  and 
r.        determined}  were,  with  the  expresn  consent  of  lord  Fair- 
hunteb's  ttiXf  confirmed  to  the  grantees ;  to  be  helrt»  nevertheless 
i«£ss£E.   of  him«  and  all  the  rents,  services,  profits  and  emolu- 
mcnts,  (reserved  by  such  grants)  to  be  paid  and  per- 
formed to  him. 

In  another  act  of  assembly,  passed  May,  1779,  for 
establishing  a  land  office,  and  ascertaining  the  terms 
and  manner  of  granting  waste  and  unappropriated 
lands,  there  is  the  following  clause,  viz.:  [vide  Chy. 
Rev.  of  1783,  ch.  13,  s,  6,  p.  98]  «  And  that  the  pro- 
prietors^ of  land  within  this  commonwealth,  may  no 
longer  be  subject  to  any  servile,  feudal  or  precarious 
tenure  J  and  to  pi-evcnt  the  danger  to  a  free  statfe  from 
pei^petual  i*evenue{  Be  it  t^nacted.  That  the  royal  mines, 
quit  i*ents,  and  all  other  reseryaions  and  conditions  in 
the  patents  or  grants  of  land  from  tlie  crown  of  Eng- 
land, under  tlie  former  government,  shall  be,  and  are 
hereby  declared  null  and  void;  and  tliat  all  lands,  there- 
by respectively  granted,  shall  be  held  in  absolute .  and 
Unconditional  property,  to  all  intents  and  purposes 
whatsoever,  in  the  same  manner  with  the  lands  hereaf- 
ter to  be  granted  by  the  commonwealth,  by  virtue  of 
this  act" 

2d.  As  i*especto  the  actual  exercise  of  his  proprietary 
rights  by  lord  Fairfax. 

It  is  agreed  that  he  did,  in  tlie  year  17)3,  open  and 
conduct,  at  his  own  expense,  an  «>ffice  within  the  North- 
ern Neck,  for  granting  and  conveying  What  he  de- 
scribed and  called  tlie  waste  ^nd  ungranicd  laiuls  there- 
in, upon  certain  terms,  and  according  to  certain  rules 
by  him  e3tablished  and  published ;  that  he.  did,  from 
time  to. time,  grant  parcels  of  such  lands  in  fee;  (the 
deeds  being  registered  at  his  said  office,  in  books  kept 
for  that  purpose,  by  his, own  clerks  and  agents)  that  ac- 
cording to  the  unifoim  tenor  of  such  grants,  he  did, 
styling  himself  proprietor  of  the  Northern  Neck,  &c.  in 
consideration  of  a  certain  composition  to  him  paid,  and 
of  certain  annual  rents  therein  reserved,  grant,  ice; 
with  a  clause  of  re-entry  for  non-payment  of  the  rent, 
fkc;  that  bci  also  demised^  for  lives  and  terms  of  years^ 
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parcek  of  the  same  description  of  lands,  also  reserving  vaibvax's 
annual  rents ;  that  he  kept  bis  said  office  open  for  the  deviseb 
purposes  aforesaid,  from  the  year  iriS,  till  his  death  In        v. 
Derember,  1781;  during  the  whole  of  which  period,  hukteb's 
and  before,  he  exercised  the  right  of  granting,  in  fee^   i.£S8££. 
and  demising  for  lives  and  terms  of  years  as  aforesaid ;     j  ■ »— **— 
and  received  and  enjoyed  the  rents  annually,  as  they 
accrued,  as  well  under  the  grants  in  fee,  as  under  the 
leasrs  for  lives  and  years.    It  is  also  agreed  tliat  lord 
Fairfax  died  seized  of  lands  in  the  Nortliem  Neck, 
equal  to  about  300,000  acres,  which  had  been  granted 
by  him  in  fee,  to  one  T.  B.  Martin  upon  the  same  terms 
and  conditions,  and  in  the  same  form^  as  the  other 
grants  in  fee  before  described ;  which  lands  were,  soon 
after  being  so  granted,  reconveyed  to  lord  Fairfax  'in 
fee. 

;  Sd.  Lord  Fairfax  being  a  citizen  and  inhabitant  of 
Virginia,  died  in  the  month  of  December,  1781;  and  by 
his  last  will  and  tc  stament,  duly  made  and  publishedj 
devised  the  whole  of  his  lands,  &c.  called  or  known  by 
the  name  of  the  Northern  Neck  of  Virginia,  in  fee  to  • 
Denny  Fairfax,  (the  orij^nal  Defendant  in  ejectment) 
by  the  name  and  description  of  the  i*evcrend  Denny 
Martin,  &c.  upon  condition  of  his  taking  the  name  and 
arms  of  Fairfax,  &c.  and  it  is  admitted  that  he  fully 
compliedvwith  the  conditions  of  the  devise. 

4th.  It  is  agreed  that  Denny  Fairfax,  the  devisee, 
was  a  native  bom  Britith  subject,  and  never  became  a 
citizen  of  the  United  States,  nor  any  one  of  them/bnt 
always  resided  in  England;  as  well  during  the  revolu 
tionary.  war,  as  from  his  hh'tU  about  the  year  1750,  to 
his  death,  which  happened  some  time  between  the  years 
1796  and  1803,  as  appears  from  the  record  of  the  pro- 
ceedings in  the  Court  of  Appeals. 

It  is  also  Admitted  that  lord  Fairfax  left,  kthis  death, 
a  nephew  named  Thomas  Bryan  Martin,  who  was  al- 
ways a  citizen  of  Virginia,  being  the  younger  brother 
of  the  said  devisee',  and  the  second  son  of  a  sister  of  the 
said  lord  Fairfax;  which  sister  was  still  living,  and 
had  always  been  a  British  subject. 

5tb.  The  land  demanded  by  this  ejectment,  being 
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TAlBFAx's  agreed  to  be  part  and  parcel  of  the  sai^  territory  oad 
D£YisB£'  tract  of  landf  called  tiie  Nortliern  Neck,  ai)d  to  b9  a 
17.        part  of  tliat  description  of  Linds,  \^ithin  the  Northern 
hunteb's  Neck}  called  and  (iescribed  by  lord  Fairfax,  as  «  wasie 
LESSEE,   and  ungraiited  ;*'  and  being  also  agreed  never  to  have 
•^*— >  been  escheated  and  seized  into  the  hands  of  the  com- 
monwealth of  Vu'ginia,  pursuant  to  certain  acts  of  as- 
sembly concerning  ciscKeators,  and  never  to  have  been 
tlie  subject  of  any  inquest  of  office,  was  conU»ined  and 
included  in  a  certain  patent,  bearingdati^  tho  30th  Aprils 
1789,  under  the  hand  oi  the  then  governor,  and  the  seal 
of  the  commonwealth  of  Virginia,  purporting  that  the 
land  in  question,  is  granted  by  the  said  commonwealth 
unto  David  yunter  [the  h  ssor  of  the  Plaintiff  in  eject- 
ment] and  his  lieirs  forever,  by  virtue  and  in  considera- 
tion of  a  land  office  treasury  warrant,  issued  the  23d 
January,  1788.    The  said  lessor  of  the  Plaiutiff  in 
ejec  tnient  is,  and  always  has  been  a  citizen  of  Virginia; 
and  in  pu issuance  of  his  said  patent  entered  into  the 
land  in  question,  and  whs  thereof  possessed,  prior  to 
the  institution  of  the  said  action  of  ejectment. 

6th.  The  definitive  treaty  of  jicace  concluded  in  ithe 
year  1783,  between  the  United  States  of  America  and 
Great  Britain,  and  also  the  several  acts  of  the  assembly 
of  Virginia,  concerning  the  pi'cmiscs,  are  referred  to  as 
making  a  pai*t  of  the  case  agreed. 

freaties  and  acts  qfassenMy  referred  to. 

Provisional  articles  of  peace  between  Great  Britain  and 
the  United  States,  cotiduded  SOtJi  JWvember,  1782,  Art.  h 
and  6. 

Definitive  treaty  oj  peace  between  the  same  powers,  con» 
duded  Sd  Septeinber,  1783,  Jirt.  5  and  6. 

Treaty  of  awityf  ^c^  between  the  same  jHtwers,  con- 
cluded ±9th  Mveniber,  179*,  Art.  9. 

«  dh  act  respecting  future  confiscations^*  COct.  1783.J 

<«  MTiepeas  it  is  stipulated,  by  the  sixth  article  of  the 
treaty  of  peace  between  thr-  Unit'd  States  and  the  V  ing 
of  Great  Britain,  that  there  shall  be  no  future  coilfisca- 
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tions  ma4e ;  Beit  enacUdf  That  no  future  conflfcations tliuitx±*i 
shall  be  made,  an>  iaw  to  the  contrary  notwithstand^  devises 
ing;  provided^  that  this  act  shall  not  extend  to  any        v. 
suit,  depending  in  any  Coui-t,  wl'iich  was  commenced  fiuNTKB^s 
prior  to  the  ratification  of  the  treaty  of  peaci*/'  iessbe. 


*f  M  act  declaring  who  ihall  be  deemed  citixens  of  thii 
cammonwcidt/u**    [May,  ±779,  ch.  hB,  repealed.] 

**  •tfn  act  far  seqnestering  British  property ^^^  ^c* 
[OcL  1777,  ch.  9«  vid.  Chy.  Rev.  p.  64.}  All  the  pro« 
perty  and  estate  whatsoever  of  British  subjects  is,  by 
this  w^if  sequestei'ed  into  the  hands  of  commissioners  of 
sequestration*  by  them  to  be  prescrvedf  arconlitig  to 
certain  I'egulationSy  for  the  purpose  of  bciii^s^  restored 
or  otherwise  dealt  with,  according  as  the  king  of  Great 
Britain  should  act  towards  the  propei*ty  of  citizens  of 
the  commonwealtli,  in  the  like  circumstances.  The  prc^ 
amble  declaring  that  inasmuch  as  the  British  sovereign 
was  not  yet  known  to  have  set  the  example  of  ronfisca- 
tion,  **the  public  faith  and  the  law  and  usages  of  nations,^* 
required  the  like  forbeacance  on  our  pai*t 

*f  Jin  act^  concerning  escheats  and  forfdHres  from 
British  subjects,^  [J^Iay,  1779,  cL  14*  vtd.  Chy.  Rev. 
p.  98:]  After  reciting  the  former  act,  and  that  it  had 
been  found  that  the  property,  so  sequestered,  was  liable 
to  be  wasted,  &c-  and  that  from  the  advanced  price  at 
which  it  would  then  sell,  it  would  be  most  for  the  bene- 
fit of  the  former  owners*  in  the  event  of  i  a  being  there- 
after restored,  or  of  the  public,  if  not  so  restored,  that 
the  sale  should  take  place  immediately,  &c«  repeals  j|o 
much  of  the  former  act*  as  was  supposed  to  have  sus- 
pended the  operation  of  the  laws  of  escheat  and  forfei- 
ture, and  then  declares  that  all  the  pro^  erty,  real  and 
personal  within  the  commonwealth,  belonging,  at  the 
time  of  passing  tlie  act^  to  any  Brilisli  Subject,  <<  shall  be 
deemed  to  be  vested  in  the  commonwealth ;  ihe  lands^ 
slavvts  and  other  real  estate  by  M^ay  of  escheat^  and  the 
personal  estate  by  f 'rfeiture/V  Tiie  proceedings  on  in- 
quests of  office,  for  the  purpos-'s  of  eschci^t  under  tliis 
act,  are  prescribed.  The  duties  of  escheator  are  di- 
rected to  he  performed,  in  tlie  Northern  Neck,  by  the 
sheriffs  of  countif^s.  Secticm  3  de(  lares  who  shall  be 
deemed  British  subjects  within  the  meaning  of  the  act : 
VOL.  Vn  78 
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FAIRFAXES  «  Hi-st,  All  i)ersoiiS|  subjects  of  his  Britannic  Majes- 

DEVisEE  ty,  who,  on  the  19th  Apiil»  177l»9  when  hostilities  com- 

V.        menced  at  Lexington,  between  the  United  States. of 

iiunteb's  America,  and  the  other  parts  of  the  British  empire* 

LKssEB,    were  resident  or  following  their  vocations  in  any  part 

of  the  world,  other  than  the  said  United  States*  and 

have  not  since,  either  entered  into  public  employment 
of  the  said  states*  or  joined  the  same,  and  by  overt  act 
adhered  to  tliemi"  &c,  &c. 

•4ft  act  to  amtiid  the  aforegoing^  [Oct  1779*  clu  18, 
uL  p.  110,]  Directs  the  modes  of  proceeding  in  inquests 
of  office,  traverse  of  office  and  inonstrans  de  droit,  as 
well  by  British  subjects  as  others. 

•<  Jill  act  canceruing  esclteatorSt**  [-Vay,  1779,  eft.  45, 
id.  p.  106,  Oct.  1785,  ch.  63,  p.  62.  vi(L  Rev.  Code,  r. 
*1,  p.  126,]  Directs  the  appointment  of  an  eschcator  for 
every  county,  except  the  counties  in  the  Northern 
Neck ;  his  qualification,  duties,  &c.  proceedings  on  in- 
quests of  office,  traverse  and  mmvtrans  de  droits  &c.  &c. 
prohibits  the  granting  of  any  lands,  seized  into  the 
hands  of  the  commonwealth  ui>on  office  found,  till  the 
lapse  of  twelve  months  after  the  return  of  the  inquisi- 
tion and  verdict,  into  tlie  officre  of  the  General  Court : 
if  no  claim  be  made  within  that  period,  or  being  made, 
shall  lie  found  and  discussed  for  the  commonwealth,  the 
( lerk  of  the  General  Court  is,  within  two  months  there- 
after, to  certify  the  fact  t»  the  proper  eschcator,  who  is, 
tliireupon,  to  proceed  to  sell. 

!•«  Jn  ad  to  extend  tlie  opvrathm  of  the  fnrezoing  act^ 
to  the  counties  of  the  Mrlheiii  Mck.**  [1785,  eft.  53, 
;i.  S7.J 

"  Jn  act  to  amend  and  reduce  int^  onCs  the  several 
acls  for  ascertaining  certain  taxes,  establishing  a  per- 
manrnt  revenue,*^  ^c.  [Oct.  1782.  eft.  8,  sec.  24— i^tde 
Chif.  Rev.  p.  176,]  Sequesters,  in  the  hands  of  persons 
holding  lands  in  the  Northern  Neck,  all  quit  rents  then 
d^ie,  until  (he  ri.e:ht  of  descent  shall  be  more  fully  ascer- 
tained, and  the  .c;eii.eral  assembly  shall  make^?ia/  provi' 
sion  thereon ;  and  all  quit  r»nts  thereafter  to  become 
due.  s!)alf  ho  paid  into  the  puidic  ti*easury,  under  the 
oiK-ration  of  the  laws  of  that  session ;  for  which  ^uit 
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^eniSf  the  inhabitants  of  the  Northern  Neck  shall  be  ex-  Fairfax's 
onerated  fi'om  the  Jniuve  claim  of  tfie  praprietar*  dsvisbk 

<<  4n  fict  canc^mvtg  swinpeym-^*"   [OcU  i7S%f  ch.  33,  HrnrxEB's 
see.  S'^vide  id.  p.  180.]  Recites  that  tb<?  rieath  of  lord   xessee, 

Fairfax  may  occaaion  gi-eat  inconvenience  to  those  in 

dined  to  make  entries  for  vacant  \sni\a  in  the  Northern 
Neck,*  provides  that  all  enlriei^  uade  with  the  survey- 
ors  of  the  counties  in  the  N«>rthern  Neck,  and  returned 
to  the  office  foniierly  t«pt  by  loitl  Fairfax,  shall  be 
deemed  as  good  and  ^^''^  ^^  '^^»  ^^  those  made  under 
his  direction,  "^'i^'^  ^^^''^  ^^  ^^^^^  ^^  taken  up  and 
adopted  bv  <?ne  general  assembly,  concerning  the  t'Tri- 
tory  o^'^^®  Northern  Neck. 

« n^n  act  for  safe  keeping  the  land-papers  of  ttie  Mrth- 
€171  Mckf'*  [October,  ±78bf  ch.  63f  p.  56,]  Reciting  that 
it  was  customary  to  keep  the  records^  &<;.  of  lands  with- 
in the  Northern  Nerk,  in  the  office  of  the  late  propiic- 
tor,  and  that  it  wafi  neceasary  tliat  the  records  on  whicii 
the  titles  to  lands  dt^pended,  should  be  all  kept  in  one 
office ;  provides  for  tlie  removal  of  the  same  into  the 
registers  office,  &c. 

Also,  provides  for  issuing  grants  for  surveys,  under 
entries  made  in  the  life  of  the  proprietor,  and  under 
entries  made  widi  surveyors,  pui*suant  to  the  act  last 
above  recited ;  dex:laring  tliem  to  be  cases  till  tlien  un- 
provided for. 

Sec.  5.  Subjects  the  uvapjrropriated  lands,,  within  the 
district  of  the  Northern  Neck,  to  the  same  regulations, 
and  to  be  granted  in  the  same  manner,  as  is  by  law  di- 
rected in  cases  of  o/Aer  unajipropriated  lands  belonging 
to  the  commonwealtlu 

bee.  6.  Forever,  ihtreaffer^  exonerates  land  holders, 
witliin  the  said  district,  from  composition  and  quit 
rents. 

<<  An  actjieclaring  wlw  sliaU  be  deemed  citix^iis  (f  this 
commonweaUhf**  [Maiff  1779,  clu  SB.  ffepealed.] 

*f  An  ad  declaring  tenants  of  lands  or  slaves  in  taHle,  to 
hold  the  same  in  fee  simiile.^^  [May,  1776,  ch.  26,  vide 
Chy.  Bev.  p.  45.] 
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WAjUTkx^B     4n  act  to  amend  the  foregoing^  [(ktoberf  17859  ch.  S7f 

DBTiseB  vide'yL  p.  M^A  Laiiclg  or  slavis*  f^birli,  bjr  virtue  of 

T.        the  furimrr  net,  liii'vey  or  shall  beromr  tschtatabU  to  tlie 

BCNTER't  comiiiotiwcsiUh,  for  ddVct  of  blood,  slmll  desrrnd*  and 

I^BtKKE.   be  do<*nicd  to  V^ive  desirnded,  a||^rable  to  tlic  lioiita* 

■  tlon**  of  the  der^,ir  ^m  rreatinj?  such  emates:  Pro- 

vided,  this  « t  shall  n<)t  extend  to  any  lands  or  slaFrt 

escheated  and  sold  for  lU  m^.  of  tlie  commonwealth. 

C.  Lre  and  Jones,  onilu  pan^  iJn  jpUunUff  m  fr* 

ror,  conteiideitt 

1st.  Tliat  lord  Fairfax  Mas,  at  his  death,  neized  of 
an  at)S<dutc  and  unronditional  testate  of  inhen)»«ice  in 
the  w'lole  of  that  description  of  land,  within  the  bouuil- 
arios  of  his  letters  patent,  designated  hy  him  as  «•  waste 
and  ung*  anted  ;**  t::at  is  to  say,  in  all  the  lands  within 
th9>se  boundaries,  ex(  ept  such  as  had  be<*n  parcelled  out 
into  tf'ncments,  and  granti-d  in  fee,  by  himself  or  his 
ancestors,  or  predecessors*  or  by  his  or  tlicir  consent  or 
authority;  and  tl.at  he  was  in  the  actual  seizin  and 
p^msession  of  the  soil,  with  the  like  title  to  the  immedi- 
ate |>ei'nancy  and  fruition  of  the  profits^  and  under  the 
like  sanriioiis,  hs  ordinary  propiii toi*s  in  fee,  under 
grants  derived  from  tlic  crown  prior  to  the  revolution. 

2d.  That  the  estate,  by  virtue  of  the  will  of  lord  Fair^ 
fax,  vested  In  Denny  Fairfax,  the  devisee,  and  has 
never  been  divested  out  of  him  by  oflice  found  and 
aeizuee,  nor  by  any  equivalent  mode  of  confiscation 
M'hutsoever;  and  that  the  treaty  of  peace  found  him 
seized  of  the  estate  unaltered  from  the  condition  in 
which  it  was  originally  taken  under  the  devise. 

•3d.  Tliat  the  treaty  of  pcal:e  prohibited  the  confisca- 
tion of  the  estate,  whether  by  inquest  of  office,  or  hy 
any  othor  m»de  whatsoevrr;  and  so  operated  a  release 
and  confirniafi-  n  to  the  British  proprietor,  whose  title 
was  again  explicitly  acknowh^dged  and  confirmed  by 
the'  tn  aty  of  1794;  whi  h  completely  removed  every  in- 
capacity And  disability  that  might  possibly  be  supposed 
to  remain-in  him,  as  a  landed  proprietor. 

i'th.Th^tthe  patent,  imderwhirh  the  Defendant  in  error 
tiaims  the  land  in  question,  was  not  authorized  by  any 
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pre-existing  law  of  Vipgiiiia,  but  was  in  iirect  contra-  taibfax^r 
vention  of  the  treaty  of  peace,  and  of  the  statute  of  devisse 
Virginia,  enacted  cxiMTsaly  in  execution  of  the  tr^iity,        r. 
and  strictly  enjoining  the  observance  of  its  stipulations  hitiitbikU 
with  good  faith:  and,  therefore,  tliemid  patent  conveys   lbssbb. 
no  title  to  the  Defetfdant  in  error.  '   ■  ■■ 

1.  Upon  the  first  point  they'rclied  upon  the  express 
words  of  the  gmnt^  fi*om  the  crown  to  the  original  pa- 
tcMtijes,  and  the  fiillciwing  cases :  «,  Wit$h^  113,  Picket 
V.  DawdidU^iiL  l^O.  Johnson  v.  lhiffington,^iiL  125. 
Curry  v.  Bums— If  Wash.  34,  Birch  v.  JUxander—and 
2,  ValL  99,  M^Curdy  t.  FoU!^. 

2,  Tlje  CHtatc,  by  the  devise,  vested  in  Denny  Fair- 
fax, who  continued  to  hold  the  same  till  the  treaty  of 
peace.  Although  an  alien  /^neniy,  he  could  take  and 
h(Jd  until  office  found.  The  law  is  perfectly  settled 
that  an  alien  ran  take  by  purchase,  althoiigli  he  can- 
not tpkc  by  descent  In  this  rcsptT.t  there  is  no  differ- 
ence betwet*n  an  alien  enemy  and  an  alien  friend.  He 
took  a  fee  simple  subject  to  the  right  of  the  sjvercign 
to  seize  it.  Co.  Lit.  2,  (t)— 5,  Co,  52,  hige's  cast~^9. 
Co.  i*l  (a)— 2,  Bl.  Com.  293,  Powell  on.cicp.  316 — 2, 
Vera.  270. 

It  is  essential  to  the  Plaintiffs  title  that  the  ^tato 
should  have  vested  in  Denny  Fairfax,  for  if  it  did  not, 
it  could  not  escheat  to  the  commonwealth  under  w!»oti 
(Jie  PlaintiflT  claims. 

It  is  one  of  the  princijdcs  of  the  common  law,  upon 
wWch  the  security  of  private,  propci-ty  from  the  grasp 
of  power  de))ends,  iluit  the  crown  can  take  only  by  matter 
of  record.  3,  Bl.  Com.  259.  Those  authorities  which 
•  ay  an  alien  may  take,  but  cannot  Iwtd,  clearly  mean 
that  he  cannot  hold  again  t  the  claim  of  the-  crown  as- 
serted in  a  legal  manner — Co.  Lit.  2,  a  4*  fr-  An  alien 
may  suffer  a  common  recovery — Goldsb.  102. 4,  Leon^  82. 
Bro,  til.  heni%en  and  Mmu  17.  And  it  is  expressly 
laid  df»wn  that  <mly  the  tenant  of  the  frcelmld  can  suf- 
fer a  common  recovery — 3,  BL  Com.  356-7.  But  he 
could  ftot  be  tenant  of  the  freehold  unlesH  the  estate 
vested  and  retnained  in  him — 1,  Bac.  ah.  133.  The  case 
of  an  alien  purchasing  and  being  afterwanls  made  a 
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TATVFAx't  denizen  is  very  strong,  fop  in  that  case,  althoiigli  tiie 

DEYisRE  lands  be  forfeitable  they  descend.  This  could  not  be 
V.        it*  the  estate  did  not  remain  in  the  alien  from  the  time 

huntrr's  of  his  purchase  till  his  becoming  a  denizen.  It  is  also 
U%8SE£.   laid  down  that  if  an  alien  and  a  subject  purchase  jointly, 

the  estate  will  survive  upon  the  death  of  the  alien,  un- 
less office  be  found,  consequently  the  esUte  remained 
in  the  alien  until  his  death.  It  is  expressly  decided  in 
Page*s  case,  5,  Co.  52,  that  until  office  found,  nothing 
vests  in  the  king.  J>nchoP$  ease,  %,  Plowden,  481,  486« 
2*  Ve%:b$9,  DtiplesHs's  cewe— 4,  Co.  68,  Sadler's  case. 

In  this  case  no  oiBce  was  found,  nor  any  equivalent 
act  done  to  vest  the  estate  in  the  commonwealth  before 
the  treaty  of  pe^e,  of  1783,  The  only  act  on  the  sub- 
ject passed  in  1782,  ch.  83,  sec.  S—Chamery  revisal,  i  sa 
'lliis  manifests  no  intention  to  confiscate.  On  the  con- 
trary by  making  the  entries  for  lands  in  the  Northern 
Neck  returnable  to  the  former  office  of  lord  Fairfax, 
the  legislature  show  a  disposition  not  to  molest  his  title. 

The  treaty  of  yeace  then  found  the  fi^ehold  of  the 
land  in  Denny  Fairfax. 

3.  That  treaty  released  the  forfeiture  and  no  subse- 
quent art  of  the  legislature  could  aiTect  the  title. 

Tlie  5th  article  engages  that  Congress  shall  earnestly 
recommend  the  restoration  of  confiscated  estates ;  and 
the  6th  article  stipulates  that  <<  no  further  confiscation 
shall  be  made.*' 

The  term  **  cmRscatiorC*  embraces  every  case  of  the 
money  or  estate  ot  an  individual,  brought  into  the  trea- 
sury in  viKue  of  any  forfeiture  ;  and  in  this  sense  it  is 
generally  used  in  treaties.  CowcU  Tit  confiscation,  i. 
fV.  Bl.  183.    3.  Dall  234.    1,  BL  Com.  299. 

Lands  acquired  by  an  alien  arc,  on  that  account,  lia- 
bli»  to  forfeiture.     1,  Bl.  Com.  372—2,  BL   Com.  274. ' 
Kschf at  is  one  mode  of  confiscation.    Confiscation  lav 
nf  rirginia,  1779.     2,  Bl.  Cow.  2\S,  24i,  252,  272,  293. 

The  5th  article  of  the  treaty  illustrates  the  6th.  Why 
sliould  congress  recommend  the  restoration  of  confi*- 
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cated  estates  belongin]:^  to  real  Britisli  subjects,  if  the/  Fairfax'* 
were  to  be  immediately  taken  back  upon  the  plea  of  di:vis£k 
alienage  ?   If  an  estate^  liad  been  thus  restored  to  a  Bii-        r. 
tisb  subject  unden  the  5th  article,  the  6th  would  Lave  hunter's 
protected  him  in  the  enjoyment  of  it,  or  the  5th  would   lessee. 

have  been  wholly  nugatory.    There  was  no  piM vision, 

in  the  treaty,  to  protect  restored  estates,  but  the  prohibi- 
tion of  future  confiscations  contained  in  the  6th  artitle. 
If  in  one  case  the  term,  eanfiscatioUf  in  that  article, 
meant  confiscation  by  reason  of  that  alienage  which 
was  the  consequence  of  the  part  taken  in  the  war,  why 
not  give  it  the  same  meaning  in  all  cases  of  alienage 
su'ising  from  the  same  cause  ?  Denny  Fairfax  became 
an  alien  by  rer^on  of  the  part  he  took  iathe  war.  lie 
cliose  to  take  part  with  Great  Britain,  and  thereby  be- 
came an  alien,  whereby  .lis  land  became  liable  to  con- 
fiscation according  to  tlip  laws  of  Virginia.  Whether 
the  confiscation  was  to  be  mediately  or  immediately  tlie 
consequence  of  the  part  taken  in  the  war,  was  immate- 
rial. It  would  have  been  a  ^•Julnrt  confiscation  by 
I'eason  of  the  part  taken  by  him  in  the  war."  Any 
subsequent  act  of  confiscation  therefoi-c  by  the  state  of 
Virginia,  would  have  been  void  as  bciuja:  contrary  t«i 
the  exprx^ss  stipulation  of  the  ti-eaty.  Ttioimis  Farkcr's 
Rep.  267, 161,  Co.  Lit  2,  f^J  Hargrave^s  mlt  4. 

The  treaty  of  1794,  is  merely  declaratory  of  the  effect 
of  the  treaty  of  peace.     It  makes  no  new  provision. 

Harper,  contra. 

1.  As  to  the  nature  of  lord  Fairfax's  title  to  the  waste 
and  unappropriated  lands. 

This  title  was  not  that  of  a  common  subject.  It  was 
a  grant  by  the  crown,  of  the  same  right  to  dispose  of  the 
lands  which  the  sovereign  had.  It  was  a  right  to  grant 
the  lands  to  individuals,  and  to  receive  the  services  and 
quttrents  due  theretbr.  It  was  not  contemplated  tiiat 
he  himself  should  occupy  the  lands.  It  was  a  mere 
delegation  of  a  part  of  the  sovei'eign  power,  and  so  far 
as  it  was  executed  by  him,  it  passed,  witli  the  otiier 
rights  of  so vei'eiguty,  to  the' commonwealth  of  Virginia. 
at  the  time  of  the  revolution. 
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f  AisrAzS     This  «vas  the  construction  put  upon  it  by  lord  Fair- 

DEVISEE  fax  himself— for  when  he  inU:nded  to  appropriate  any 

V.       part  of  the  lands  to  his  own  use,  be  granted  it  to  a  third 

uuNXE&'s  person,  and  then  tool(  baciL  tlie  title  frbni  his  own  gi-an-^ 
LESSEE,  tee.    His  deeds  were  not  in  the  common  forui»  but  were 

— — — —  made  to  resemble  those  of  the  crown. 

The  Defendants  in  error  still  contend  that  tliere  is  a 
difference  between  an  alien  friend  and  an  alien  enemy^ 
as  to  the  right  to  hold  lands.  In  the  latter  case  an  of- 
flce  is  not  necessary.  The  right  and  possession  aro 
both  thrown  upon  the  commonwealth. 

3.  But  tlie  principal  question  isi  what  effect  had  tlie 
treaty  of  peace  ujion  this  devise  ? 

It  is  said  that  the  provision,  that  no  future  confisca- 
tions should  be  made,  i*emov(^  the  disability  of  alienage. 

The  iiUe  of  the  commonwealth  of  Virginia  was  com- 
plete before  the  treaty  of  peace.  Nothing  more  was 
necessary  than  to  pursue  the  Irgal  proceedings  to  put 
the  state  into  possession*  The  office  is  no  part  of  tlie 
title.  This  was  complete  at  the  death  of  lord  Fairfax. 
It  vested  to  instanti  in  the  commonwealtli.  If  it  passe|l 
to  Denny  Fairfax,  it  was  to  the  use  of  tlie  common- 
wealths  But  if  any  title  vested  in  Dcimy  Fairfax,  what 
kind  of  title  was  it  ?  It  coald  not  descend  from  him. 
Upon  his  death  the  right  and  possession  were  cast  upon 
the  commonwealth.  He  had  no  beneficial  interest  He 
was  only  a  ti  ustee  of  an  estate  at  will — Co.  Lit  2*  C^J 
PUnvd.  229.  An  office  is  only  a  suit  brought  by'  the 
king  to  establish  his  tide  by  proof  of  the  facts  upon 
which  his  title  depends.  It  is  not  to  give  titUf  but  to 
prove  the  fact  of  alienage.  Tiie  office  is  the  remedy^ 
not  the  right.  It  is  only  the  means  of  gaining  iK>RKes- 
•ion.  Attornment  to  an  alien  is  an  attornment  to  the 
use  of  tlie  king — Co.  Lit.  StO,  (b.J 

An  alien  cannot  sell,  Co.  Lit.  429  C^O  He  has  no- 
thing but  a  naked  ptissession.  it  is  said  he  is  a  good 
tenant  to  tlie  precipff  and  may  suffer  a  common  recove- 
ry;  but  it  is  for  tlie  use  of  the  king. 

The  treaty  of  peace  docs  not  protect  the  title. 
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Conft<icatioii  does  not  thean  the  recovery  of  a  debt^  Fairfaxes' 
or  Oi  any  iliing  to  wlucb  the.state  had  a  riglit  before ;  BKYiSfiE 
but  t  is  the  assumption  of  a  ne>v  right*    The  creation        v. 
of  a  right  by  an  act  uf  sovereign  power.    It  is  a  trans-  hunteii's 
fer,not  of  property,  but  of  the  right  of  property,  from   i^essbe. 

individual  to  public  use.    But  hei-e  the  right  existed  — 

before. 

If  this  be  not  the  general' meaning  of  the  word  «  caw- 
Jiscationf'^  it  is  t!ie  meaning  of  it  as  used  in  tlic  treaty. 
The  contracting  parties  were  speaking  of  the  acts  of  tlic 
state  governments  which  wore  intended  as  punishments 
for  the  part  which  certain  persons  had  takeh  in  the  war. 
The  estates  to  be  restored  were  not  sucli  as  had  escheat- 
ed by  reason  of  alienage,  but  such  as  had  been  confis- 
cated on  account  of  the  part  taken  in  the  war. 

If  the  title  was  not  protected  by  the  treaty,  then  up- 
on the  death  of  Denny  Fairfax  it  Vested  com])lcteiy  in 
the  commonwealth.     The  Fairfax  title  was  extinct. 
I'he  commonwealth  was  estopi)e(l  by  its  deed  from  claim 
ing  it,  so  that  the  title  of  Hunter  was  unquestionable. 

As  to  the  9th  article  of  the  treaty  of  179*,  Denny 
Fairfax  could  continue  to  hold  only  what  he  then  held, 
and  as  he  then  held,  if  he  held  any  thing,  it  was,  at 
most,  an  estate  for  life,  remainder  to  the  commonwealth 
in  fee  defeasible,  during  his  life,  by  office  found.  Con- 
se(}uently,  at  his  death.,  the  commonwealth  .had  an  estate 
in  fee.  The  treaty  of  179*  was  intended  to  protect 
those  only  who  became  aliens,  by  the  separation  of  the 
two  countries,  while  they  held  the  estates,  and  not  those 
who  were  aliens  when  tholr  etitates  accrued.  If  it  had  in- 
tended  to  prt>tect  the  latter  class,  it  would  have  protected 
estates  acquired  by  dtscent  as  well  as  those  acquired  by 
devise :  for  they  are  both  within  the  same  reason,  yet  it 
cannot  be  said  that  an  alien,  who,  but  for  his  alienage, 
would  have  inherited  an  estate  lipon  a  descent  cast  be- 
fore 1794,  is  benefitted  by  that  treaty.  It  cannot  be  said 
that  he  then  held  the  estate  of  his  ancestor  wliich  his*  ali- 
enage had  i)reventcd  from  descending  upon  him. 

March  15tt,  1813.    The   Court  having  tAken   time 
since  last  term  to  consider  this  case; 
VOL.  ^^r.  79 
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FAIRFAX'S     Stoht,  J.  delivered  their  opinion  as  follows^  (Mui^ 
DEVISEE  SHALL  Ch.  J.  Qud  ToDD  J.  being  absent.) 

r. 

huktsr's      The  fii*8t  question  is^  whether  lord  FairCax  was  pro- 

^ESSEE*   proprietor  ofy  and  seized  of  the  soil  of  the  waste  and 

——9—  unappropriateil  lands  in  the  Northern  Neck,  by  virtue 

of  the  royal  grants,  %  CharUSf  %  and  4  James  %  or 

whether  he  had  mere  seignonil  riglits  therein  as  lord 

paramoiinty  disconnex^teil  fh>iii  all  interest  in  the  land, 

except  of  sale  or  alienation. 

The  royal  charter  expressly  conveys  all  that  entire 
tract»  territory,  and  parcel  of  land,  situate,  &c.  toge- 
ther with  the  rivers,  islands,  woods,  timber,  &c.  mincs^ 
quarries  of  stone  and  coal,  &c.  to  the  grantees  and 
tlieir  heii's  and  assigns,  to  their  only  use  and  behoof^ 
and  to  no  other  use,  intent  or  purpose  Whatsoever* 

t  is  difficult  to  conceive  terms  more  explicit  than 
these  to  vest  a  title  and  interest  in  the  soil  itself.  The 
land  is  given,  and  the  exclusive  use  thereof,  and  if  the 
union  of  the  title  and  the  exclusive  use  do  not  constitute 
the  domininm  directum  4*  utiUf  the  complete  and  abso- 
lute dominion  in  proiierty,  it  will  not  be  easy  to  fix 
Any  which  shall  constitute  such  dominion* 

The  ground  of  the  objection  would  s^m  to  have  been^ 
tiiat  the  royal  cli&rter  had  declared  that  the  granteea 
should  hokl  of  the  king  as  tenants  in  cupite,  and  that  it 
proceeded  to  declare  that  tlie  grantees  and  their  heirs 
and  assigns  should  have  power  •<  freely  and  without  mo- 
«  lestation  of  the  king,  to  give,  grant,  or  by  any  ways 
•<  or  means  sell  or  alien  all  and  singular  the  granted 
•'  premises,  and  every  part  and  parcel  thereof,  to  any 
«'  person  or  persons  being  willing  to  contract  for  and 
*^  buy  the  same,"  which  words  were  to  be  coiLsideiTd  as 
restrictive  or  explanatory  of  the  preceding  words  of 
the  charter,  and  as  confining  the  rights  granted  to  the 
iiierc  authority  to  sell  or.  alien. 

But  it  is  very  clear  that  this  clause  im]K>ses  no  re- 
striction or  explanation  of  the  general  terms  of  the. 
grant.  As  the  grantees  held  as  tenants  in  capite  of  the 
king,  thoy  could  not  sell  or  alien  without  the  royal  li« 
cense«  and  if  they  did,  it  was  in  ancient  strictness  an 


.  FEBRUARY  TERM  1813.  619 

absolnte  forfeiture  of  the  land.    2  In$.  66  $  and  after  Fairfax's 
the  statute  1  Edw.  S  cA;  1%,  though  the  forfeiture  did  petiskb 
not  attach^  yet  a  reasonable  fine  was  to  be  paid  to  the        v. 
king  upon  tlie  alienation.  2  Ins.  67.   Staundf,  Prtr.  27.  ni7i?T£R's 
2  bL  Com.  72.    It  was  not  until  ten  years  atter  the  fii*9t   lessee. 
charter^  (12  Ch.  2  eh.  2^9)  that  all  fines  for.  alienations  _._i». 
and  tenures  of  the  king  in  capite  were  abolished.    2  BL 
Com*  77.    So  that  the  object  of  this  clause  was  mani- 
ficstly  to  giTe  the  royal  assent  to  alienations  without  the 
daim  of  anv  fine  therefor. 

We  are  therefore  satisfied,  that  by  yirtuc  of  the 
charter  and  the  intermediate  grants,  lord  Fairfax 
at  the  time  of  his  death,  had  the  absolute  property  of 
the  soil  uf  the  land  in  controrersy,  and  the  acts  of  own- 
ership exercised  by  him  over  the  whole  waste  and  unap- 
propriated lands,  as  -  Ated  in  the  case,  vested  in  him  a 
complete  seizin  and  possession  thereof.  Even  if  there 
had  been  no  acts  of  ownership  proved,  we  should  have. 
been  of  opinion,  that  as  then^  was  no  advci*se  possession, 
and^  tne  land  was  waste  and  unappropriated,  the  legal 
seizin  roust  be,  upon  principle,  considered  as  passmg 
with  the  title. 

On  this  point  we  have  the  satisfaction  to  find,  that 
our  view  of  the  title  of  loi-d  Fairfax  seems  incidentally 
confirmed  by  tiic  opinion  of  the  Courtof  appeals  of  Vir- 
ginia, in  Picket  v.  licfwdellf  2  fFask.  106.  Johnson  r. 
Buffingtm^  2  Wash.  116,  and  Cnn^  v.  BitrnSf  2  Wash. 
121. 

The  next  question  is  as  to  the  nature  and  character- of 
the  title  which  Denny  B'atrfax  took  by  the  will  of  lonl 
Fairfax,  ho  being,  at  the  time  of  the  death  of  lord  Fair- 
fax, an  alien  enemy. 

It  is  clear  by  tlie  common  law,  tliat  an  alien  can  take 
lands  by  purchase,  though  not  by  descent ;  or  in  other 
words  he  cannot  take  by  the  act  of  law,  but  he  may  by 
the  act  of  the  party.  This  principle  has  been  settled  in 
the  year  books,  and  has  been  uniformly  recognized  as 
sound  law  from  that  time.  11  Hen.  4,  26.  14.,  Hen.  4, 
20.  Co.  LiiU  2  h.  Nor  is  there  any  distinction,  whether 
the  purchase  be  by  grant  or  by  devise.  In  either  case,  the 
estate  vests  in  the  alien.     Vmv.  Dev.  S16,  ^c.    Park. 
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^AiHiTAX' s  Rep.  144.    Co.  LitL  2  b.  not  for  his  own  benelit»  dut  foip 

DEYi8£E  the  benefit  of  tiie  state ;  or  in  the  language  of  Uie  an- 

V.        cient  law,  the  alien  lias  the  capacity  to  take,  but  nott6 

hunter's  IuM  lands,  and  they  may  (lo  seized  into  the  hands  of  the 

LESSEE,   sovereign.    11  H.  4»  26.    14b  U.  4,  30.    But  until  the 

—  lands  ai*c  so  seized,  the  alipn  has  complete  dominion  over 

the  same.  He  is  a  go(Kl  tenant  of  tlie  freehold  in  a  j»r«- 
cipe  on  a  common  recovery.  4  J^eon  84.  CMdsb.  103. 
iOMad.  128.  And  may  cmvey  the  Qame  to  a  purchaser. 
Sheafe  v.  (yMUe,  1  Ma^s.  JRtp.  256.  Though  Co.  IaU. 
52  b,  seems  to  the  contrary,  yet  it  must  prcbiibly  mean 
that  he  can  conrey  a  defeasible  estate  only,  which  an 
office  found  will  divert.  It  seems  indeed  to  have  beeii 
held,  that  an  alien  cannot  maintain  a  real  action  for  the 
recovery  of  lands.  Co.  Lit.  129  b.  ThO.  JMg.  ch.  6.  JDy- 
er,  2.  b.  but  it  does  not  then  follow  that  he  may  not  de- 
fend, in  a  real  action,  his  title  V  the  lands  against  all 
{lersoQS  hut  the  sovereign. 

We  do  not  find  tliat  in  respect  to  tliese  general  rights 
and  disabilitieSf  there  is  any  admitted  diflToren'-e  between 
alien  friends  and  alien  enemies.  During  the  war,  the 
|)ropcrty  of  alien  onimies  is  subject  to  confiscation  jure 
iellU  and  tlu  ir  civil  capacity  to  sue  is  suspended.'  Dyer, 
a  b.  Brandon  v.  J^\sbin,  6  T.  fL  25.  3  Bos.  Sf  FnU. 
113.  B  Rob.  102  But  as  to  capacity  to  purchase,  no 
rasr  liAs  been  cited  in  whirli  it  has  been  deniedt  and  in 
T/ie  JStUonieij  Oentral  v.  Wheedcii  «$•  Shales,  Park.  Rep. 
26*9  it  was  adjudji^cd  that  a  becpiest  to  an  alien  enemy 
was  goodf  and  after  a  peace  might  bo  enforced.  Indeed 
Ihe  common  law  in  these  particulars  seems  to  coincide 
with  the  Jus  Gentium.  Bynk.  ^lest.  Fub.  Jnr.  ch.  7.  Vat 
ielf  b.2,  ch.  8,  $  112,  114     Grot.  lib.  2,  ch.  6,  §  16. 

It  lisis  not  been  attempted  to  place  the  title  of  Denny 
Fairfax  upon  the  ground  of  hi^  being  an  anle9iattiSf  born 
under  a  common  allegiance  before  the  American  revolu- 
iion,  and  this  has  been  abandoned  upon  good  reason  ; 
for  whatever  doubts  may  have  been  formerly  entertain- 
ed.  it  is  now  settled  that  a  British  subject  born  before, 
cannott  since  the  revolution,  take  (amis  by  descent  in  the 
United  Slates.    iiCrarxh,  321,  Dawson*  s  Lessee  v.  God- 

But  it  has  been  argued^  that  although  D.  Fairfax 
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had  capacity  to  take  the  lands  as  devisee,  yet  he  took  Fairfax's 
to  :fae  use  of  the coniinonwealtli  only,  and  had  therefore  devisee 
but  a  mouienwary  seizin  ;  that  in  fact  he  was  but  a  mere        v. 
trustee  of  the  estate  at  the  will  of  the  commonwealth y  HUKTER^^ 
and  that  by  operation  of  law,  immediately  upon  the  death    lessee. 

of  the  trstaior,   lord  Fairfax*  tlic  title  vested  in  tlie r 

commonweaith,  and  left  but  a  mere  naked  possession  in 
the  devisee. 

If  we  are  right  in  the  position,  that  the  capacity  of  an 
alien  enemy  does  not  differ  in  this  respect  from  an  alien 
friend,  it  will  not  be  easy  to  maintain  this  argument  (r 
is  incontrovertibly  settled  upon  the  fullest  authority, 
that  the  title  acquired  by  an  alien  by  purchase,  is  not 
divested  iiiUt/  office  found.  The  principle  is  founded  up- 
on the  ground,  that  as  the  freehold  is  in  the  alien,  and 
he  is  tenant  to  the  lord  of  whom  the  lands  are  holden, 
it  cannot  be  divested  out  of  him  but  by  some  notorious 
act,  by  which  it  may  appear  that  tlie  freehold  is  in  ano- 
ther. 1  Bdc.  Mr.  Mien  C.p.  133.  Now  an  office  of  en- 
titling is  necessary  to  give  this- notoriety,  and  fix  the  ti- 
tle in  the  sovereign.  So  it  v^as  adjudged  in  Page'^s  case, 
5  Co*  22,  and  has  been  ,  uniformly  recognized.  Fark. 
Rep  267.  Fark.  144.  Hob.  231.  liro.  Denizefi,  pi.  17, 
Co.  lAtt.  %.  b.  And  the  reason  of  tlie  difference,  why. 
when  an  alien  dies,  the  sovereign  is  seized  without  of- 
fice found,  is  because  otherwise  the  freehold  would  be  in 
abeyance,  as  an  alien  cannot  have  any  inheritable  blood. 
Nay  even  aftfer  office  found,  the  king  is  not  adjudged  in 
possession,  unless  the  possession  were  then  va(*ant ;  for 
if  the  possession  were  then  in  another^  the  king  must 
enter  or  seize  by  his  officer,  before  the  {Hisscssion  in 
deed  shall  be  adjudged  in  him.  14  //•  7,  21.  ±5,11.  7,  6. 
20.  Stanndf.  Frerog.  Beg.  cA.  18,  p.  64.  4  Co.  68.  a. 
And  if  we  were  to  yield  to  the  autliority  of  Staundford* 
{Frer.  Utg,  ch.  18,  p.  66,)  that  in  the  case  of  alien  ene- 
my, the  king  "  roZioite^m-ac/' might  seize  wiihout  of- 
fice found,  yet  the  same  learned  authority  assures  us, 
«<  that  the  king  must  seize  in  tliose  cases,  ere  he  can 
have  an  interest  in  the  lands,  because  they  be  penal  to- 
wards the  party/'  4  Co.  58.  b.  And  until  the  king  be 
in  possession  by  office  found,  he  cannot  grant  lands 
which  are  forfeited  by  alienage.  Staumlf.  Pre.  Beg.  ch. 
18./.  54.     8tat.  18  Heiu  6,  ch.  6. 
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Fairfax's     To  apply  these  principles  to  tlie  present  case,  Denny 

D£vis£E  Fairfax  had  a  completcy  though  defeasibli^  title,  by  vir- 
V.         tuc  of  the  devise,  and  as  the  possession  was  either  va« 

hunter's  cant  or  not  adverse,  of  ^ourae  the  law  united  a  seizin  to 
LESSER    his  title  in  the  lands  in  controversy;   and  this  title 

— ^ could  only  be  diveste^l  by  an  inquest  of  office,  perfected 

by  an  entiy  and  seizure  whei*e  the  possession  was  not 
vacant.  And  no  j^rant  by  the  commonwealtli,  according 
tt)  the  common  la^v,  conid  be  valid,  until  the  title  was^ 
by  such  means,  fixed  in  the  commonwealth.  It  is  admit- 
ted that  no  entry  or  s  Mziirc  was  made  by  the  common- 
wealth .«  ratiaiie  giien'ae**  during  the  war.  It  is  also 
admitted,  that  n^)  inquest  of  office  was  ever  made  pur- 
suant* to  the  acts  on  this  subject  at  any  time.  And  it 
woiUd  seem  therefore  to  follow,  upon  common  law  rea- 
sr.nin);,  that  the  grant  to  the  lessor  of  the  original  Plain- 
tiff, by  the  public  patent  of  SOtJi  April,  1789,  issued  im- 
providently  and  erroneously,  and  passed  nothing.  And 
if  this  be  true,  and  tliere  be  no  act  of  Virginia  altering 
tl)o  common  law,  it  is  quite  immaterial  what  is  tlie  va- 
li(  ity  of  the  title  of  iho  original  Defendant  as  against 
tl  e  cnmmnnwealth ;  for  the  PlaintilT  must  recover  by 
tikc  strengf  Ii  of  his  own  title,  and  not  by  the  weakness 
of  that  of  hi^  adversary. 

But  it  is  contended,  ist.  That  the  common  law  as  to 
inquests  of  office  and  seizute,  so  far  as  the  same  iTspects 
the  lands  in  conti'oversy,  is  completely  dispensed  with 
by  statutes  of  the  commonwealth,  so  as  to  miike.the 
p'antto  the  original  Plaintiff  in  1789  complete  and  per- 
fect— And  secondly,  and  further,  if  it  be  not  so,  yet  as 
the  devisee  died  pending  the  suit,  the  freehold  wiis  there- 
by cast  upon  the  commonwealtli  without  an  inquest,  and 
th.us  arises  a  retroacti\e  confirmation  of  the  title  of  the 
original  Plaintiff,  of  which  he  may  nowavail  liimself.— 
As  to  the  fii*st  point  we  will  not  say  that  it  was  not 
competent  for  the  legislature,  (supposing  no  treaty  in 
the  way)  by  a  special  act  to  hav**  vested  the  land  in  the 
commonwealth  without  an  inquest  of  oJBcc  for  the  cause 
of  alienage.  But  such  an  effect  ought  not,  upon  prin- 
ciples of  public,  policy,  to  be  presumed  upon  light 
grounds ;  that  an  inquest  of  office  should  be  made  in 
cases  of  alienage,  is  a  useful  and  important  restraint 
npon  puWic  proceedings.  No  part  of  the  United  Statra 
seems  to  have  been  more  awace  of  its  importance^  or 
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more  cautious  to  guard  against  its  abolition,  than  the  Fairfax*^ 
Courts  of  Virginia.    It  Bgeyents  individuals  from  bcbity  devise£ 
harassed  by  numerous  suits  introduced    by  litigious        v. 
grantees.    It  enables  the  owner  to  contest  the  question  uunter's 
of  alienage  directly  by  a  traverse  of  the  office.    It  af-   xessee. 

fords  an  opportunity  for  the  public  to  know  the  nature, — «— 

the  value,  and  the  extent  of  its  acquisitions  pro  defictu 
hoBTtdis }  and  above  all  it  operates  as  a  salutary  suppres- 
sion of  that  corrupt  influence  which  the  avarice  of  spe- 
culation might  otiierwise  urge  upon  the  legislature.  The 
common  law,  therefore,  ought  noUto  be  deemed  to.  be 
repealed,  unless  the  language  of  a  statute  be  clear  and 
explicit  for  this  purposue.  * 

Let  us  now  consider  tlie  several  acts  which  have  been 
referred  to  in  the  argument,  from  which  wo  think  it 
will  abundantly  appear  that,  during  the  war,  the  lands 
In  controversy  were  never,  by  any  public  law,  vested  in 
the  commonwealth.  We  dismiss,  at  once,  the  act  61 
1777,  ch,  9,  and  of  1779,  ch.  14,  as  they  are  restrain- 
ed to  estates  held  by  British  subjects  at  tiie  times  o^ 
their  respective  enactments,  and  do  not  extend  to  e.t.itcs 
subsequently  acquired. 

The  next  act  is  that  of  17S3,  ch.  8,  the  24th  sec.  after 
reciting  that  <<  since  the  death  of  the  late  proprietor  of 
the  Northern  Neck,  there  is  reason  to  suppose  that  the 
said  proprietorship  hath  descended  upon  alien  enemies,^^ 
enacts,  that  persons  holding  lands  in  said  Neck,  shall 
retain  seq^iesterei  in  their  hands,  all  quit  rents  which 
were  then  due,  until  the  ri^ht  of  descent  slwuld  he  more 
fidly  ascertained;  and  that  all  quit  rents,  thereafter  to 
become  dut,  shall  be  paid  into  the  public  treasury,  and 
the  parties  exonerated  from  the  future  claim  of  the  pro- 
prietor. Admitting  that  this  section^  as  to  the  quit 
rents,  was  equivalent  to  an  inquest  of  office ;  it  cannot 
be  extended,  by  construction,  to  include  the  waste  tand^i 
of  the  pi  ^prietor.  Neither  tlic  words,  nor  the  intention, 
of  the  legislature  would  autliori^c  such  a  construction — 
But  it  may  well  be  doubted  if,  even  as  to  the  quit  reiUs^ 
the  provision  is  not  to  he  considered  as  a  sequestration 
fwre  belli,  rather  than  a  seizure  for  alienage — for  it  pro- 
ceeds on  the  ground,  that  the  property  "htid  descended, 
not  upon  aliens,  but  alieit  enemies^  So  far  as  the.trettty 
of  peace  mi^^htbe  deemed  material  in  the  case,  this  dis- 
tinction would  deserve  consideration,'* 
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i'AiuFAx^s     The  next  is  the  act  of  17829  ch.  d3»  whicb^  after  re«^ 

DEVISEE  citing  that  <«  the  death  of  lord  Fairfax  may  occasion 
V.        great  inconvenience  to  those  who  may  iticline  to  make 

uunteb's  entries  for  vaiaiit  lands  in  the  Northern  Neck^  proceeds 
T.BssBis.   (sec.  S.)  to  cnact»  that  all  entries  made  with  the  survey- 

_  ors,  &c»  ami  returned  to  the  office  formerly  kept  ny  lord 

Fairfax,  shall  be  held  ats  good  arid  valid  as  those  here- 
tofore made  under  his  directioUf  «  until  some  mode  shall 
*t  be  taken  up  and  adopted  by  the  General  Assembly, 
«  concerning  the  territory  of  the  Northern  Neck/'  This 
act,  80  far  from  containing  in  itself  any  provision  for 
vesting  all  the  vacant  lands  of  lord  Fairfax  in  the  com- 
monwealth, expressly  reserves,  to  a  future  time,  all  deci- 
sions as  to  the  disposal  of  the  territory. — It  suffers  rights 
-and  titles  to  be  acquired  exactly  in  the  same  manner, 
and  with  the  same  conditions,  which  lord  Fairfax  had 
by  permanent  regulations  prescribed  in  his  office. — No 
other  acts  were  passed  on  the  subject  during  the  war. 

We  are  now  led  to  consider  the  act  of  1785,  ch.  47 — ' 
which  has  presented  some  difficulty,  if  it  stand  unaffected 
by  the  treaty  of  peace.  The  4th  sec.  after  a  recital  <«that 
«  since  the  death  of  the  late  proprietor,  no  mode  hatli 
«  been  adopted  to  enable  those  who  had  before  his 
<*  death  made  entries  within  the  said  .district  according 
f*  to  an  act,  &c.  (act  1782,  ch.  S3)  to  obtain  tiUes  to  the 
<f  same,''  enactis  that  in  all  cases  of  such  entries,  grants 
shall  be  issued  by  the  commonwealth  to  the  parties 
in  the  same  manner,  as  by  law  is  divected  in  cases  of 
other  unappropriated  lands — ^The  5th  sec.  then  declares 
that  the  unappropriated  landd  within  the  Northern  !^ieck 
should  be  subject  tn  the  ^ame  regulations,  and  be  grant- 
ed in  the  same  manner,  and  caveats  should  be  proceeded 
Upon,  tried  and  determined,  as  is  by  law  directed,  in 
cases  of  other  unappropriated  lands  belonging  to^  the 
commonwealth.  The  6th  sec.  extinguishes  for  the  fu- 
ture all  quit  rents. 

The  patent  of  the  original  Plaintiff  issued  pursuant 
to  the  5th  sec  of  this  act. 

It  has  been  argued,  that  the  act  of  1785  amounts,  t6  i, 
legislative  appropriation  of  all  the  lands  in  controversy. 
That  it  must  bo  considered  as  completely  divesting  tie 
title  of  fleuiiy  Fairfax  for  the  cause  of  alienage,  and 
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veBtin^i^  it  in  the  commonwealth — After  the.  Qiost  mature  faibfax's 
reflection^  we  cannot  subscribe  to  the  argument-r-In  hc\8  dsvisee 
of  sovereignty  so  highly  pcnM*  it  is  against  the  ordiiia-        v 
Ty  rule  to  enlarge,  by  iqiplication  and  inference,  the  ex-  nirsrTSR'd 
tent  of  the  language  empIoy'Cd.    It.>vould  be  to  declare  x£8S£E 
purposes  which  the  legislature  have  not  chosen  to  avow,   ■ 
and  to  create  vested  estates,  when  the  common  law 
would  pronounce  a  contrary  sentence,  and  the  guar- 
dians of  the  public  interests  have  not  expressed  an  inten- 
tion to  abrogate  thaMaw^    If  the  legislature  have  pro- 
ceeded upon    the  suppositic^n  that  the  lands  were  al- 
ready vested  in  the  commonwealth,  Wv":  do  not  perceive , 
bow  it  helps  the  case.  If  the  legislature,  upon  a  mistake 
of  facts,  proceed  tp  grant  defective  titles,  we  know  of 
no  rule  of  law  whidi  requires  a  Court  to  declare,,  in 
penal  cases,  that  to  *be  actually  done  which  ought  pre- 
viously to  have  been  dono.    Perhaps  as  to  grants  under 
the  4tli  sec.  where  entries  under  the  act  of  1782,  ch.  33, 
It  might  not  be  too  much  to  hold,  that  such  grants  con- 
veyed no  more  than  the  title  of  the  commonwealth,  ex- 
actly in.  the  same  state  as  the  commonwealth  itself  held 
it,  viz.  an  inchoate  right,  to  be  reduced  into  possession 
and  consummated  by  a  suit  in  the  nature,  or  with  the 
effect,  of  an  inquest  of  office.  But  we  give  no  opinion  on 
this  point,  because  the  patent  of  the  original  Plaintiff 
roanifedtly  issued  under  the  succeeding  section— -and  up- 
on B,  construction,  which  we  give  to  this  section,  it  is- 
sued improvidently  and  passed  no  title  whatever.?— That 
construction  is, ,  that  the  unappropriated  lands  in  the 
Northern  Neck  should  be  granted  in  the  same  manner  as 
the  other  lands  of  tliQ  commonwealthy  when  the  title  of 
the  comjnonwealth  was  perfected  by  possession.   It  seems 
to  us  difficult  to  contend,  that  the  legislature  meant  to 
grant  mere  titles  and  rights  of  entry,  of  the  common- 
wealth, to  lands  in  the  same  manner  as  it  did  lands  of. 
which  the  commonwealth  was  in  actual  possession  and 
seizin.— It  would   be    selling  suits   ard  controversies 
through  the  whole  counti-y,  and  enacting  a  general  sta- 
tute in  favor  of  maintenance,  an  offence  which  the 
common  law  has  denounced  with  extraordinary  seve- 
rity.    Consistent  therefore  with  the  manifest  intention 
of  the  legislature,  grants  were  to  issue  for'lands  in  the 
Northern  Neck,  precisely  in  the  same  manner  as  for 
lands  in  other  jiarts  of  the  state,  and  under  the  name 
VOK  VIT.  SO 
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FlikfAX's  limitotiont  yisQ.  that  the  commonwealth  should  bave^  At 
m&VmriftB  the  time  of  the  grant,  a  complete  title  and  Beizin. 

r. 
HVKTBR^s     We  are  the  more  confirmed  in  this  construction  by 
XBssEE.   the  act  concerning  escheatorsi  (act  irrOych.  45,)  ^hich 

— .; ^— .  regulates  the  manner  of  proceeding  in  cases  of  escheat, 

ftnd  was  by  a  subsequent  act*  /act  1785,  ch«  5Sf)  ex- 
t)ressly  extended  to  the  counties  in  the  Northern  Neck. 
This  act  of  1779  expressly  prohibits  tho  granting  of 
any  lands,  seized  into  the  hands'of  th^  commonwealth 
ul)ofi  office  found,  till  the  lapse  of  twelve  months  after  the 
i*etum  of  the  inquiBition  and  verdict  into  the  office  of  the 
general  Court,  and  afterwards  authorizes  the  proper  es- 
chcator  to  proceed  to  sell  in  case  no  claim  slipuld  be 
iilcd,  within  that  time,  and  substantiated  against  the 
commonwealth.  It  is  apparent,  from  this  act,  that  it 
was  not  the  intention  of  the  legislalure  to  dispose  of 
lands,  accming  by  escheat,  in  the  same  manner  as 
lands  to  which  the  commonwealth  already  possessed  a 
perfect  title.  It  has  not  been  denied  that  the  regula- 
tions of  this  act  wore  designed  to  apply  as  well  to  titles 
accruing  upon  alienage,  (which  are  not  in  strictness, 
escheats,)  as  upon  forfeitures  for  other  causes  ;  and,  but 
for  the  act  of  1785,  ch»  47,  we  do  not  pepceive^  but  that 
the  vacant  lands  were^  by  the  devise  of  lord  Fairfax*  iti 
the  Northern  Neck,  would  have  been  completely  Within 
the  act  regulating  proceedings  upon  escheats. 

The  real  fact  ap|)ear8  to  have  been,  that  the  legisla* 
lure  supi>osed  that  the  commonwealth  were  in  actual 
seizin  and  possession  of  the  vacant  lands  of  loixl  Fair- 
fax, either  upon  the  principle  that  an  alien  enemy  could 
not  take  by  devise,  or  the  belief  that  the  acts  of  1782, 
ch.  8,  aifd  ch*  53,  h^d  already  t^ted  the  property  in  th6 
commonwealth.  In  either  case  it  was  a  mistake  which 
surely  ought  not  to  be  prised  to  the  injury  of  tliinl  per- 
sons. 

But  if  the  coRptructioii,  which  we  have  suggested,  be 
iticorrectiwe  tMukthat,at  all  events,  the  title  of  Hun- 
ter, under  the  grant  of  1789,  cannot  be  considered  m 
inorc  extensive  than  the  title  of  the  commonwealth,  vl«. 
a  title  indhoate  and  imperfect  5  to  be  consummated  by  an 
iMstual  entk*y  under  an  inquest  of  office,  or  its  eqoivalenti 
t  anit  and  judgment  at  law  by.  the  grantee. 
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This  view  of  tlie  acts  of  Yirginiat  rend^  it  wholly  faibfaxS 
unnecessary  to  consider  a  point,  which  has  been  vei*y  deviseb 
iilaborately  argued  at  the  bar,  whether  the  "treaty  of        v. 
peace,    which  declares'  ««t)jat  no  fixture  confiscations  h voter's 
shall  be  made/'  protects  from  foifeiture,  under  the  muni-   xessee. 

.  cipal  laws  resjiecting  alienage,  estates  held  by  British 1- 

subjects  at  the  time  of  the  ratification  of  that  treaty. — 
For  we  are  well  satisfied  that  the  treaty  of  1794  com- 
pletely protects  and  confirms  the  title  of  Denny  Fairfax, 
cvi^n  admitting  that  the  treaty  of  peace  left  him  wholly 
unprovided  for. 

The  9th  article  is  in  the^e  words:  <'  It  is  agreed  that 
British  subjects  who  now  hold  lands  in  the  territories 
of  the  United  States,  and  American  citizens  who  now 
hold  lands  in  tlie  dominions  of  his  majesty,  shall  con^- 
tinue  to  hold  them  accoi*ding  to  the  nature  and  tenure 
of  their  respective  estates  and  titles  therein ;  and  may 
grant,  sell  or  devise  the  same  to  whom  they  please  in 
like  manner  as  if  they  were  natives,  and  that  neither 
they  nor  their  heirs  t>r  assigns  shall,  so  far  as  respects 
the  said  lands  and  the  legal  remedies  incident  theretoi 
be  considered  as  aliens/' 

Now,  we  cannot  yield  to  tlie  argument  that  Denny 
FalrfiCix  ha4  no  title,  but  a  mere  naked  possession  or 
tidust  estate.  In  our  judgment,  by  virtue  of  the  devise 
to  him,  he  held  a  tee  simple  in  his  own  right.  At  the 
tlm«  of  the  conimencement  of  this  suit  (in  1791)  he  was 
in  complete  possession  and  seizin  of  the  land.  That 
possession  and  seizin  continued  up  to  and  after  the  trea- 
ty of  1791',  which  being  the  supreme  law  of  the  land, 
confirmed  the  title  to  him,  his  heirs  and  assigns,  an** 
protected  him  from  any  forfeiture  by  roason  of  alienage. 

It  was  once  in  the  power  of  the  commonwealth  of  Vir- 
ginia, by  an  inquest  of  office  or  its  e<|uivalent,  to  have 
vested  the  estate  completely  in  itself  or  its  grantee. 
But  it  has  noc  so  done,  and  its  own  inchoate  title  (and 
of  course  the  derivative  title,  if  any,  of  its  grantee)  has 
by  the  operation  of  the  treaty  become  ineffectual  and 
void. 

It  becomes  unnecessary  to  consider  the  argument  as 
to  the  effect  of  the  death  of  Denny  Fairfax  landing  thft 
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rAiSTAx's  8uit|  becaote  admittini^  it  to  be  con-ectly  applied  in  ge- 

DEYisES  neral,  tlie  treaty  of  179*  completely  avoids  ft,    llie 

V.        heirs  of  Denny  Fairfax  were  made  capable  in  law  to 

huntbr's  take  from  him  by  descent,  aikl  the  freelipld  was  not^ 
LESSEE,    therefore,  on  his  death,  cast  upon  thfr  commonwealth. 

On  the  whole,  the  Court  are  of  opinion  Uiat  the  judg* 
ment » f  the  Court  of  appeals  of  Virginia  ought  to  be 
reversed,  and  that  the  judgment  of  the  District  Court 
of  Winchester  be  affirmed  with  costs,  &c* 

Johnson,  J. 

After  the  maturest  investigation  of  this  cAse  that  cir- 
cumstances would  permit  me  to  nak  ,  1  am.  obliged  to 
dissent  fr9m  the  opinion  of  the  majority  of  my  brethren. 

The  material  questions  are, 

Ist.  Wliether  an  alien  can  take  lands  as  a  devisee, 
and  if  he  can, 

2d.  Whether  an  inquest  of  office  was  indispensably 
necessary  to  divest  him  of  his  interest  for  the  benefit  of 
the  sfcite  ? 

5(1.  Whether  the  disability  of  the  devisee  was- not  ctfrc'd 
by  the  treaty  of  |)eacc>  or  the  ti*eaty  of  179*. 

^With  regard  to  the  treaty  of  peace  it  is  very  ^lear  to 
me  that,  that  docs*  not  affect  the  case.  The  words  of  the 
4th  article  aic,  •*  There  shall  be  no  future  confiscations 
**rti»ACf  flor  any  prosecution  commenced  against  any 
«<  |)e.rson  or  persons  iV^r  <5r  by  reason  of  the  part  which 
"  he  or  they  may  have  taken  in  the  present  war." 

Now  shonld  we  admit,  as  has  been  strongly  insisted, 
that  to  escheat  is  to  confiscate,  it  would  still  remain  to 
show  that  this  was  «<  a  confiscation  oii  account  ,ot  the 
•«  part  taken  by  the  devisee  in  the  'war  of  the  revolu- 
«rion."  But  the  disability  of  an  alien  to  hold  real 
ei^tate  i»  tlic  n  ault  of  a  general  principle  of  the  common 
law,  and  wab  in  no  wise  attached  to  the  individual  on 
account  of  his  conduct  in  the  revolutionary  struggle. 
Thealien  who  had  taken  part  with  this  country  and 
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foughl:  the  batties  of  the  states,  may  have  been  affected  FAiHir^xV 
by  it  no  leiss  tlian  he  who  ibught  against  us^  and  the  devisee 
member  of  any  other-  community  in  the  world  may  as    .     v. 
well  have  been  the  object  of  its  application  as  the  sub-  hunter's 
ject  of  Great  Britain.    The  object  evidently  ^as  to  se-   i^essjse. 
cure  the  individual  from  legal  punishment— ^oi^t  to  cure  ..-^— ^i-^ 
a  legal  disability  .existing  in  him. 

With  regard  to  the  bearisg  of  the  treaty  of  1794  on 
the  interests  of  the  parties,  tlie  only  difficulty  arises 
fi'om  the  vague  signification  of  the  words  '<  now  hold- 
ing/' made  use  of  in  the  article  which  relates  to  this 
subject.'  But  in  conformity  with  the  liberal  spirit  in 
which  national  contr&u*ts  ought  t()  be  construed,  i  am 
satisfied  to  consider  that  ti'caiy  as  extending  to  all  cases 
^*  of  a  rightful  possession  or'legal  title  defeasible  only 
<«on  the  groimd  of  alien  disability  and  existing  at  the 
<«  date  of  that  ti-eaty.'* 

.  » 

What  then  were  the  riglits  of  tlte  dffvisee  in  this  cas^c  ? 
and  were  they  in  existence  at  the  date  of  this  ttvaty  ? 

Whoever  looks  into  the  learning,  on  the  cap  ity  ol 
an*  alien  to  take  lands  as  devisee,  will  find  it  inrolrod 
in  some  diffibultitfs.  There  is  no  decided  case,  that  I 
know  of,  upon  the  subject.  And  the  opinions  of  learned 
men  u])on  it,  when  compared,  will  be  fdutid  to  have 
been  expressed  with  doubt,  or  scarcely  reconcilcable  to 
each  other.  Tiic  general  rule  is,  that  an  alien  may 
take  by  purchase,  but  cannot  hold.  Yet  so  frap:ile  or 
9imsy  is  the  right  he  acquires,  that,  if  tortiously  dispos- 
sessed, no  one  contends  that  he  can  maintain  an  action 
against  the  evictor.  To  assert  that  ho  lias  a  ri,a:hf,  and 
yet  admit  that  he  has  no  remedy,  appears  to  nie  rather 
paradoxical.  •  Yet  all  admit  that  tlie  bailiff  of  the  king 
cannot  enter  on  an  alien  purchaser  until  office  fou>fd. 
But  whi're  a  freehold  is  cast  upon  the  alien  by  act  of 
law,  as  by-descent,  dower,  custody,  &c.  it  is  admitted 
that  no  inqut'st  of  office*  is  necessary  to  vest  the  estate 
in  the  king,  and  he  may  enter  immediately.  Whether 
an  alien  devisee  is  to  be  considered  as  a  purchaser  ac** 
cording  to  the  meaning  of  that  term  as  applied  to  an 
alien,  or  whether  his  estiite  is  to  he  considered  as  one 
of  tliose  which  are  cast  on  him  by  oi)erati(>n  of  law,  is 
an  alternative.,  cither  branch  of  wlijch  may  be  laid  hold 


630  SUPllEME  COURT  U.  S. 

rAiEFA]^'9  of  vAih  some  confidence.    Chief  haron  Gilbert  assertsj 

DEifisEK  without  reservation,  that  a  devise  to  an  alien  is  void. 

V.        fOUbert  on  detiseSf  p.  tt.J     But  J^r,  Powell  maintains 

uvvTE^a  that  he  takes  under  it  aa  a  purchaser,  f  Powell  on  Dev. 

'£Ei8£B.    Sir.J    In  support  of  GxUberVs  opinion  it  might  be  ur- 

-«— — ^ ged  that  a  devise  takes  effect  und^r  statute,  and  in  that 

view  the  interest  may  be  said  to  be  cast  on  the  alien  by 
operation  of  law.  Yet  I  have  no  hesitation  in  deciding 
in  favor  of  the  doctrine  as  laid  down  by  Powell.  Not 
on  the  words  of  lord  Hardwick,  as  quoted  from  K^igM 
and  du  Plesris;  for  the  judge  there  expressly  declines 
giving  an  opinion ;  but  from  a  reference  to  the  princi- 
plcf  upon  which  the  doctrine  is  certainly  founded. 

The  only  unexceptionable  reason  that  can  be  assign- 
ed why  tin  alien  can  take  by  deed,  though  he  cannot 
hold,  is,  4hat  otherwise  the  proprietor  would  be  restrict^ 
ed  in  hi^  choice  of  an  alienee;  or  in  other  words,  in  hia 
ngbt  ot  aiiei^ation.  And  to  declai*e  surb  a  conveyance 
null  and  void  would  be  attended  with  this  absurdity, 
that  tlie.  estate  would  still  remain  in  the  alienor  in  op- 
jKisition  to  his  own  will  and  contract.  It  would  there- 
fore seem  that  the  law  on.  this  subject  would  be  more 
satifactorily  expressed  by  asserting  that  an  alien  is  a 
competent  party  to  a  contract,  so  that  a  conveyance,  ex- 
ecuted to  him,  shall  divest  the  feoffer  or  donor,  in  order 
that  it  may'escheat  Tiie  tendency  of  this  doctrine  to 
iavor  tiie  royal  prerogative  of  escheat,  would  no  doubt 
secure  to  it  a  welcome  reception,  yet  it  is  not  too  much 
1o  pronounce  it  reasonable  in  the  ab3tract.  This  rea- 
son is  as  applicable'to  the  case  of  a  devise  as  of.  a  con- 
tract, and  in  the  technicarapplicatipn  of  the  terip  pur- 
chaser a  devisee  is  included.  .  But  it  is  contended  tliat 
tJie  grant  to  lonl  Fairfax  was  a  grant  or  cession  of 
sovereign  power,  and  as  such  was  assumed  by  the  state 
\Vhen  it  declared  itself  independent  Upon  coiisidning, 
as  well  tl)C  acts  of  the  state,  with  regard  to  tlili  projicr- 
ty,  as  tlie  acts  of  lord  Fairfax  himself,  there  is  reason 
10  think  that  both  acted  under  this  impression.  But  to 
decide  on  this  (]ueBtion,  we  must  look  into  the  deed  of 
cession,  and  upon  its  construction  the  derision  of  this 
Conrt  must  depend.'  And  here,  in  every  part  of  it,  wc 
lind  it  divested  of  the  chief  attributes  of  sovereignty — 
not  ^  power  legislative,  judicisil  or  executive  given,  and 
the  words  siK'h  as  are  adapted  to  convey  an  interest* 
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but  no  jurisdiction.    Some  few  royal  prcrogauves^  it  is  faibpaxS 
true,  are  expressly  conveyed^  and  these  unquestionably  dbvisee 
must  have  accrued  to  the  state  upon  tiic  assertion  of  in-        t. 
dependence.    But  the  intel-est  in  the  soil  remained  to  hunter's 
the  grantee.   So  far,  thereforey.  I  feel  no  difficulty  about  lessee. 

Biistainin^'the  claim  of  the  devisee.    But  did  this  inte ■> 

rest  remain  in  him  at  the  time  of  the  treaty  of  ±79^  I 

I  am  of  opinion  it  did  not  The  interest  acguired 
under  the  devise  was  a  mere  scintilla  juri$9  and  that 
9cifUiUa  was  extinguished  by  tlie  grant  of  the  st%tc 
vesting  this  tract  in  the  Plaintiff  in  error.  I  will  not 
say  what  would  hate  been  die  effect  of  a  more  general 
grant  But  this  grant  emanated  under  a  law  expressly 
relating  to  the  lands  of  lord  Fairfax  authorizing  them 
to  be  entered,  surveyed  and  granted* 

The  only  objection  that  can  be  set  up  to  tlie  validity 
of  this  grant  is»  that  it  was  not  preceded  by  an  inquest 
of  office.  And  the  question  then  will  be»  whether  it 
was  no^  competent  for  the  state  to  assert  its  rights  over 
tb<5  alien's  property,  by  any  other  means  than  aii  inquest 
of  oiBce.  1  am  of  opinion  that  it  was.  That  the  mere 
executive  of  the  state  could  not  have  done,  it,  I  will 
readily^mit ;  but  what  was  there  to  restrict  the  su- 
preme legislative  power,  from  dispensing  with  the  in- 
quest of  office  I  In  the  case  of  Smith,  and-  the  state  of 
Marylandf  this  Court  sustained  a  specific  confiscation 
of  lands  under  a  law  of  the  state,  where  there  was  nei- 
ther conviction  nor  inquest  o€  office.  And  in  Great 
Britain,  in  the  case  of  treason,  an  inquest  of  office  is  ex- 
pressly dispensed  with  by  the  statute  SSf  H.  YIII,  c.  dO« 
So  that  there  is  nothing  mystical,  nor  any  thing  of  indis- 
pensable obligalion»  in  this  inquest  ofofTrce.  It  is,  in 
Great  Britain,  a  salutary  restraint  upon  tlie  exercise  of 
arbitrary  power  by  (he  crown*, and  affords  the  subject  a 
simple  and  decent  mode  uf  contesting  the  claim  of  his 
sovereign;  but  the  legislative  power  of  that  country 
certainly  may  assert,  and  has  asserted,  the  right  of  dis- 
pensing with  it,  and  I  sec  no  reason  why  it  was  not  com- 
petent for  the  legislature  of  the  state  of  Virginia  to  du 
thes 


Several  collateral  questions  have  arisen*  in  this  ca^c 
on  which,  as  I  do  not  differ  materially  fifim  my  brc- 
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Fairfax's  threii^  I  will  only  express  my  opinion  in  the  briefest 
DKTisEK  manner. 

V. 

buhter's  I  am  of  opinion  that  whenever  thfe  casoy  made  out  in 
LESSEE^  the  pleadings,  does  notf  in  law^  sanction  the  jadsment 

which  has  been  given  upon  it,  tlie  error  sufBciontTy  ap- 
pears upon  the  recoinl  to  bring  the  case  within  the  XXV 
section  of  the  judiciary  act. 

r  am  also  of  opinion  that  whenever  a  case  is  brought 
up  to  this  Coui*t  under  iliat  section*  the  title  of  the  par- 
ties, litigant  roust  necessarily  be  enquired  into*  and  that 
such  an  enqviiry  must,  in  the  nature  ortliings,  precede 
the  consideration  how  far  the  law,  treaty,  and  soforth,  is 
applicable  to  it ;  otherwise  an  appeal  to  •  this  Court 
would  be  worse  than  nugatory. 

'  And  that  in  ejectrnent  at  least,  if  n6t  in  every  possible 
.  CAse,  the  decision  of  this  Court  must  cant'orm  to  tiie 
state  of  rights  of  the  parties  at  the  time  of  its  own  judg* 
nient :  so  that  a  ^aty,  although  ratifiefl  subnequent  to 
the  decision  of  the  Court  appealed  ffOfQ*  b^x^oraes  a  part 
of  the  law  of  the  case  and  must  control  our  decision. 
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ABANDONMENT. 

I.  Upon  a  policy  on  a  carg^o  the  un- 
derwriters ai-c  not  liable  ior freight^ 
whether  there  be  an  abandonment 
or  not.  Caze  and  Richaud  v.  Bal' 
timorc  In.  Co,  3i5« 

3.  The  question  whether  the  aban- 
donment were  made  in  due  time, 
is  not  a  question  of  /act  to  be  ex^ 
cluuvcly  left  to  a  jury,  but  to  be 
decided  by  them  under  the  direc- 
tion of  the  Court,  Livingaton  v, 
Mar'y.  In.  Co,  509 

ABATEMENT 

1.  A  Plaintiff,  who  has  declared 
jointly  against  two  Defendants,  as 
being  in  custody,  when»  in  fact, 
only  one  of  the  Defendants  was 
tai^en  n  the  CaJUas^  cannot  abate 
his  own  action  against  the  party 
not  taken,  unless  authorised  so  to 
do  by  the  return  of  vhtf  process 
against  that  party.  Barton  v. 
Petit  and  Bayard,  ^  194 

2.  If  the  marshal  of  Virginia  return 
that  the  Defendant  is  no  inhabitant 
of  the  district  of  Virginia,  the  suit 
shall  abate  as  to  such  Defendant 
Id,  194 

3.  The  Plaintiff  in  Virginia  is  not     2 
bound  to  declare  untill  all  the  Dc- 
fen  iants  have  appeared,  or  the 
VOL.  VII,  81 


suit  be  abated  a$  to  such  as  have 
not  appeared.    Id,  194 

ACCOUNT. 

1.  \n  account  current*  sent  by  a  fo- 
reign merchant  to  a  merchant  in 
thia  ountry  and  noi  objc  cted  to  for 
two  years,  is  deemed  an  account 
etatedf  and  throws  the  burden  of 
proof  upon  him  who  received  and 
kept  it  without  objection.  Free- 
land  V.  *H^^on  and  ul.  147 

2.  A  final  account  settled  with  the 
Orphan's  Court,  by  an  administra«» 
tor,  is  not  conclusive  evidence  m 
his  favor  upon  the  issue  of  dei/aata- . 
vit  vel  non.  Beatty  v.  State  qf 
Maryland,  281 

3.  A  debtor  of  the  United  States  ia 
not  entitled  to  credit  for  money  re- 
ceived by  an  agent  of  an  officer  of 
the  United  States,  whose  office  be- 
comes extinct  before  the  money  is 
received  hv  the  agent.  United 
States  V,  Pattereon,  57S 

ACT  OF  Congress. 

1.  The  revival  of  an  act  of  congress 
may  depend  upon  a  fu'ure  contin- 
gent event  to  be  made  known  by 
proclamation  TVzc  Juror  a,  382 
Scffdoner  Anne  v.  U.  States^  •  370 

2.  When  an  act  of  congress  is  re<^ 
vived,  it  is  revived  in  that  form 
and  with  that  effect  which  it  had 


en 
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at  the  moment  when  it  expired. 
Id,  382 


ADMINISTRATOR. 
See  ^county  2, 

ADMIRALTY. 


281 


1.  In  cases  of  admiralty  jarisdiction, 
new  evidence  will  be  admitted  in 
this  Court;  and  for  that  purpose  a 
commission  may  issue.  Brig  James 
IVelU  V.  United  Statea,  22 
Brig  Ciarisita  Claiborne  v  United 

States,  107 

2.  The  evidence  of  that  necessity 
which  will  excuse  a  violation  of  an 
embarg^o  law,  must  be  very  clear 
and  positive.    Id,  22 

3.  Cases  of  seizure,  upon  waters  na- 
vigable from  the  sea  by  vessels  of 
more  than  10  tons  burthen,  for 
breach  of  the  laws  of  the  United 
States  are  ca-es  o{  admiralty  and 
maritime  jurisdiction,  and  are  to 
be  trfed  without  a  jury.  Whelan 
V.  United  S/atea,  112 

4.  Tlie  letter  of  M  r.  Mrrry  of  the 
J2tli  of  April,  1804,  cxiended,  to 
the  island  of  Curra^oa,  the  order 
of  the  lords  commissioners  of  the 
admiralty,  of  the  5th  of  Januaiy, 
1804,  respecting  the  blockade  of 
Martinique  and  Guadaiou/ie,  Afa- 
ryland  In.  Co.  v.  Wood,  402 

5«  A  sentence  of  a  foreigii  tribuntl, 
•ondemning.  neutral  property  un- 
der ah  edict  unjust  in  itself,  con- 

^  trary  to  the  law  of  nations,  and  in 
violation  of  nebtral  rights;  and 
which  has  been  so  declared  by  the 
legislative  aind  executive  depart 
ments  of  the  gtfvernracnt  of  the 
•United  States;  chatages  the  pro- 
perty of  the  thing  condemned^ 
Williama  v,  Armroyd,  424 

6.  A  sale  by  the  authority  of  the  cap- 
tors, befoVe  sentence  of  condemna- 
tion, is  affirmed  by  such  sentence, 
as  is  good  ab  initio.    Id.  4^4 

7.  A  French  tribunal  at  Gauda^/ie 
had  jurisdiction  of  pro|)trty  seized 
nn  the  high  seas  for  breach  of  the 


Mian  decree,  and  carried  Into  the 
Dutch  part  of  the  island  of  St. 
Martina^  and  there  sold,  by  ordet 
of  the  Dutch  governor  of  St,  Af^r- 
tina,  before  conderanatioo  and 
without  any  authority  from  the 
French  tribanal  at  Guadaloupe. 
Id.  424 

8.  The  American  owner  catinot  re- 
clklm,  in  th^  Courts  of  this  country, 
his  property  which  has  been  seized 
and  condemned  in  a  French  Court 
under  the  Milan  decree.    Idi  425 

9  An  informatioii»  or  libel  for  a  for- 
feiture, must  be  particular  and  cer- 
tain in  all  the  material  circum- 
stances which  constitute  (he  of- 
fence. Brig  Caroline  v.  United 
Statea,  496 

Schr.  Hqppct  v.-  U.  Statea,  389 
Schr.  .4nne  v  U.  States,  570 

10.  An  mformal  libel,  or  information 
in  rem,  may  be  amended  by  leave 
of  the  Court.  Id  496 
Schr.  Anne  v,  U.  Statea,  579 
Schr.  Hofifiet  v.  U.  Statea,        389 

11.  In  a  count  in  a  libel  upon  Khz  50th 
aection  of  the  collection  Iqio  qf' 
March  2(/,  1799;  for  unlading 
goods  without  a  permit,  it  is  not 
necessary  to  state  the  time  and 
place  of  importation,  nor  the  ves- 
sel in  which  it  was  made ;  but  it  is 
sufficient  to  allege  that  they  were 
unknown  to  the  attorney  of  the 
Un:ted  States.  Locke  v.  United 
Sfatea,  339 

1^.  "  Probable  cause**  means  less 
than  evidence  which  would  justify 
condemnation.  It  imports  a  sei- 
zure made  under  circumstances 
which  warrant  suspU;ion.  Id    33y 

13.  A  vessel  of  the  United  States 
captured,  condemned,  &oId.  and 
purchased  by  her  former  master^ 
a  citizen  of  the  United  States,  who 
>obtained  a  Danish  burgher's  brief, 
and  who  cieared  out  of  a  port  of 
tke  United  States  as  a  Dane,  is  a 
foreign  vessel  within  the  5th  aec' 
tion  qf  the  act  of  9th  January, 
1808,  supplementary  to  the  embar- 
go act;  although  she  was  really 
owned  by  a  citizen  of  the  United 
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'States.  Schooner  Good  Catharine 
V.  United  Siatea^  349 

14.  Under  the  non -intercourse  law  a 
vessel,  in  March,  1811,  had  no 
right  to  ccme  into  the  waters  of 
the  United  States  to  enquire  whe- 
ther, she  might  land  her  carga 
Brig  Penobscot  v-  U,  States^    356 

15.  In  a  prosecution  against  i^  vessel 
for  violating  a  law  of  the  United 
Stales  it  is  not  necessary  to  adduce 
possitive  testimony  of  the  identity 
of  t:.e  vessel.  Schooner  Jane  v 
United  States^  363 

16.  The  non-intercour/te  act  qf 
Marrh  Uti  1809,  was,  by  force  of 
theojct  of  May  Ut^  1810,  and  the 
firesident^e  proclamation  qf  M-* 
vembcr^  2,  1810,  remnved  on  the 
2d  of  February,  1811.  TTie  Au- 
rora V.  'United  State/f.  3H3 
Schr,  jinne  v.  United  States^  S70 

17.  In  a  libui  it,  is  not  nece»»«ry  to 
negative  any  face  which  constitutes 
tb6    defence    of    the    Claimant 

'  Id.  383 

18.  Wines,  th^  produce  of  France, 
imported  into  the  United  Statqs 
betore  the  non- intercourse  act,  re- 
exported to  a  Danish  iUand,  there 
Mil  to  a  merchant  of  th^t  place, 
and  thence  exported  to  New  *()r- 
leans  during  the  operation  of  that' 
act  of  congress,  were  liable  to  for- 
feiture under  that  law.  Schooner 
tfofifitt  V.  United  States,         389 

19.  An  information  in  tlie  admiralty 
for  a  forfeiture  must  contain  a  sub- 
stantial statement' of  t^e  olTcnce. 
A  general  reference  to  the  provi- 
sions of  the  statute  is  not  snHicient. 
If  the  nifoimation  be  defective  in 
that  respect,  the  deft'r.t  is  not 
cured  by  evidence  of  the,  facts 
omitted  to  be  averred  in  tiie  infor- 
mation. The  decree  must  be  se- 
cundum allegata,  as  well  as  secun- 
dum firobata.  Schooner  Hof^et 
V.  United  States,  389 

2a  By  the  \Uh  section  of  the  act  of 
25th  ofji/iril,  l«08i  itoL  9.  fi.  150, 
the  collector  had  no  right  to  detain 
a  vessel  and  cargo  affer  her  ar* 
rival  at  (ler  port  of  destination,  un- 


der a  suspicion  that  she  intended 
to  violate  the  embargo;  and  such 
detention  could  not  be  justified  by 
instructions  from  the  secretaiy  ,of 
the  treasury,  no«  by  the  tfonfirma- 
tion  of  the  president.  Qlis  v.  Ba- 
con, 590 
21.  See  Embargo,  u,  ^13 

AGENT. 

1.  Sec  dorfioration^  J99 

2.  The  United  States  are  not  bound 
by.  the  declarations  of  their  agent, 
founded  upon  a  mistake  of  fact, 
unless  it  clearly  appear  thai  the 
agent  was  acting  .within  the  scope 
of  his  authority,  and  was  empow- 
ei*d  in  his  capacity  of  agent  to 
make  such  declaration.  iLte  v. 
Munroe  and  al,  366 

3.  It  the  Plaintifr,  by  orders  h*om  the 
Defendants,  puixhase  goods  for 
tUem  and 'draw  on  them  for  the 
amount,  they  are  bound  to  accept 
and  pay  hid  bills.  If  they  do  not, 
he  may  recover  the  amount  there- 
of (and  damages  and  costs,  if  he 
has  paid  the  same)  upon  a  couBt 
fur  money  paid >  laid  out  and  ex- 
pended, and  \\it  bills  of  exchange 
may  be  g;iveu  in  evidence  on>  that 
couhv  If,  after  protest  of  the  biUst : 
the  Plainiiflr  sell  thf  goorls  without 
orders*  it  shall  not  prejudice  hit 
right  of  action',  Although  he  render 
no  account  of>  sales  to  the  Defen- 
dams.    JKiggs  v.  Lindsay,        500 

AGREEMENT.' 

1.  l;pnn  a  special  contrnct  execute^ 
on  the  pan  of  the  PlamtiflT,  in^ 

■debitatus  assum/isit  will  lie  for  the 
price.  Bani^  oj  Columbia  v.  Pat- 
terson, 299 

2.  A  simple  contract  is  not  merged 
in  a  sealed '  instrument  which 
merely  recognizes  the  debt  and 
fixes  the  mode  of  ascei'tain^ng  its 
amount.    Id.  2i99 

3.  Upon  general  counts,  a  special 
agreement  executed  may  be  given 
in  evidence.    Jd,  299 
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4.  The  recital  of  a  prior,  in  a  later, 
agreement,  if  it  has  been  exe- 
cuted, doefi  not  extinguish  the 
former.    Id.  299 

5.  See  Cor/ioration,  2r-9 

ALEXANDRIA. 

Th*  Proprietors  of  buildings  in 
Alexandria,  insured  by  the  Mutu- 
al Assurance  Society  against  fi*e 
in  Virgmia,  are  bound,  by  the  act 
of  assembly  of  Virginia  Jiassed  in 
1805,' and  the  subsequent  i-egula- 
tions  of  tne  society,  to  pay  an  ad- 
ditional premium  upon  the  in- 
creased rate  of  hazird  according 
to  the  new  regulations  of  }805. 
The  Mutual  Assurance  Society  v. 
ICom  and  Wiscmller.  396 

ALIEN. 

1.  An  alien  enemy  may  take  lands 
in  Virginia  by" devise,  and  hold  the 
same  until  office  found.  Fairfax 
V.  Hunter,  603 

%  See  Faiffax,  -^OS 

AMENDMENT. 

1.  In  ejeqtment,  the  date  of  the  de- 
mise in  the  declaration  may  be 
amended  during  the  trial  so  as  to 
conform  to  the  tiile.  Blatkiuelt  v. 
Patton,  4r2 

2.  An  mtormal  libel,  or  information 
/h  rem^  may  be  amended,  by  leave 
of  the  CouTt.  Bri^  Carolijic  v. 
IJmted  States,  496 
Schr.  Jinne  v.  United  States,    S70 

ANSWER. 

1.  An  answer  iu  chancery,  respon- 
sive to  the  bil*.,  is  cvitlincc  for  the 
Defendant.    Russclv  Clark,    70 

2.  The  Defendant,  to  an  attachment 
in  chancery  in  Virginia,  may  plead 
ttic  statute  of  limitations  without 
aswqr.     Wilson  v,  Koontz^      202 


APPEAL. 

No  yfrit  ofNerror  lies  to  the  Supreme 
Court  of  the  United  States  to  re- 
verse the  judgment  of  the  Circuit 
Court  in  a  civil  action  which  has 
been  carried  up  to  the  Circuit 
Court  from  thr  District  Court  by 
writ  of  error.  United  States  v. 
Goodwin^  1Q8 

APPEARANCE. 

See  Practice,  12,  194 

ARBITRATION. 

1.  An  award  will  not  be  set  aside  in 
equity  on  account  of  an  omission 
by  the  arbitrators  to  act  upon  part 
of  the  matters  submitted,  unless 
that  omission  shall .  have  injured 
the  Complainant.     Davy  v.  Faw, 

171 

2.  When  the  pricfe  of  land,  and  not 
the  question  of  title,  is  submitted, 
the  submission  and  award  need  not 
be  by  deed.    Id.  172 

3.  See  Atto*-ncy  at  law,  1,  436 

4.  An  award  is  not  void  because  it  is 
in  the  alternative,  and  contingent; 
nor  because  one  of  the  alternatives 
requires  the  party  to  do  an  act  in 
conjunction  with  others,  not  par- 
ties to  the  award,  and  over  whom 
he  has  no  control.  Thornton  v. 
Carson,  596 

ASSIGNMENT. 

1.  A  person  who,  upon  receiving  an 
assignment  of  a  Miare  of  property 
as  security  for  a  debt,  agrees  to 
comply  with  the  contract  of  the 
assignor  with  a  joint  owner  of  the 
property,  is  bound  to  fulfill  that 
contract,  although  it  exceed  in 
amount  the  value  of  the  share  of 
the  property  transferred  to  him. 
Clark  11,  Cdrrington^    •  308 

2.  The  nominal  Plaintiff  may  dismiss 
a  suit  brought  in  his  name  by  a^ 
creditor  who  has  not  an  as^f|ii'-" 
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nent  of  the  cause  of  action.  Welch 
V.  MandrviUe^  153 

ASSUMPSIT. 

1.  The  payment  of  the  money  by  the 
indorsed  of  a  promissory  note  after 
protest,  is  a  good  consideration  for 
an  aMum/«iV,'on  the  part  of  the 
maker,  to  pay  the  amount  of  the 
note  with  costs  of  protest.  Mor- 
gan V,  BeinUei,  273 

2.  See  Prt^misiory  note,  3,  7\     208, 

273 

3.  Upon  a  special  contract  executed 
on  the  part  of  the  Phiintitr,  indebi- 
tatua  aetumfisit  will  lie  for  the 
price.  Bank  of  Columbia  v.  Pat 
terBon,  299 

4.  ^ee  jigreementt  o,  299 


ATTACHMENT. 

1.  See  Anawer,  1, 

2.  See  Feesy  1, 

ATTORNEY  at  law. 


202 
376 


1.  An  attorney  at  law,  as  such,  has 
authority  to  submit  the  cause  to 
arbitration.    Hclker   v%   Parker^ 

436 

2.  An  attorney  at  law,  merely  as 
such,  has  no  ri^ht,  strictly  speak 
ing,  to  make  a  compromise  for  his 
client.    Id,  436 

AUCTION. 

See  Sale,  3,  399 

AUGUST  TERM. 

See  Practice,  16,  278 

AUTHORITY. 


1.  Sec  Agent,  2, 

f(.  See  jfttomey  at  law,  1,  2, 

3.. See  Admiralty,  20, 

AWARD. 

See  Arbitration. 


366 

436 
590 


BILLS  OP  EXCHANGE. 
See  Agent,  3,  5Q0 

BLOCKADE. 

SemAdmira&y,  4,  406 

BOND 

1.  Semb:  It  is  a  good  defence,  to  an 
action  upon  an  embargo  bond,  that 
it  was  given  for  mare  than  double 
the  value  of  the  vessel  aildpargo^ 
and  that  the  master  was  constrain- 
ed to  execute  t  by  the  refusal  of  a 
clearance.  Unitud  States  v.  Gor^ 
don,  267 

2*  If  the  oriKinal  judgment  be  re- 
versed, the  reve^^al  of  the  depen- 
dent jud(^ment  on  the  ^^forthcom: 
ing  bond'*  foliows  of  course;  but 
a  special  certiorari  is  necessary  to 
bring  up  the  execution  upon  which 
the  bond  was  given  so  as  to  show 
the  connexion  between  the  two 
judginents.  Bhrton  v»  Petit  and 
Bayard,  2SSi 

31  When  a  collector  of  revenue  has 
given  two  bonds  for  his  official  con- 
duct at  different  periods  and  with 
different  sureties,  a  promise  by  a 
supervisor  to  apply  his  payments 
exclusively  to  the  discharge  of  the 
first  bond,  although  some  of  the 
payments  were  for  money  collect- 
ed and  paid  after  the  second  bond 
was  given*  does  not  bind  the  U- 
nited  States,  and  does  not  amount 
to  an  application. of  the  payments 
to  the  first  bond.  United  Stfites 
V.  January  and  Patteraon,      572 

BRITISH  TREATY. 

The  British  treaty  of  1794  confirmed 
the  title  of  lord  Fairfax's  waste 
and  nnappropriated  lands,  in  the 
Northern  Neck  of  Virginia,  in  his 
devisee  a  British  subject  Fairfax 
V*  Hunter,  604 


ess 


INDEX. 


c. 

CAPTURE. 

See  Insurance,  19.  509 

CERTIORARI. 

See  Bond,  3»  288 

CHANCERY. 

1.  The  Defendant  to  an  attachment 
in  chancery  in  Virginia  may  plead 
the  statute  of  limitations  Without 
answer.     Wihoti  v.  Koontz,     202 


CLERK. 
See  Fees,  1, 

COLLECTOR. 

1.  See  Bond,  5, 

2.  See  Admttatty,  20, 

COLUMBIA. 


276 


572 
590 


1.  Adiseharj^e  under  the  insolvent 
lav  of  the  district  of  Columbia  is 
not  a  bar  to  an  action*  King  v. 
Riddle,  168 

2.  Upon  a  writ  of  error  to  the  Cir- 
cuit Court,  for  the  district  of  Co- 
lumbia, this  Court  has  no  jurisdic- 
tion, if  the  sum  awardt'd  be  less 
than  100  dollars,  althongli  a  great- 
er sum  may  have  been  originally 
claimed.  Wise  v,  Coi.  Turnfiike 
Co.      '  276 

COMMISSION. 

Sec  Evidence,  3,  22, 107 

COMMITMENT. 
See  MUlimus^  550 

COMMON  LAW. 

The  Ceurts  of  the  United  States  have 
no   Common   law   jurisdiction   in 


cases  of  libel  against  the  govern- 
ment of  the  United  States;  but 
they  have  power  to  line  for  con- 
tempts, to  imprison  for  contumacy, 
and  to  enforce  the  observance  of 
their  or4ers,  &c.  United  States 
V,  Hudson  and  Goodwin^  82 . 

COMPROMISE. 

See  Attorney  at  law,  2,  436 

CONCEALMENT  OF  PAPERS. 

See  Insurance^  12, 13,  509 

CONNECTICUT. 

Sec  Mtttimus,  550 

CONSIDERATION* 

1.  See  Assumfisit,  1,  273 

2.  Although  the  consideration  of  a 
promissory  note  fail,  by  reason  of 
the  fiiiiure  of  the  payee  to  perform 
his  part  of  the  agrement  upon 
which  it  was  given,  yet  if  a  new 
agreement*  as  a  substitute  for  the 
old  one,  be  entered  into  between 
the  original  parties  to  the  note, 
this  failure  of  the  original  conside- 
ration creates  no  equity  in  favor 
of  the  maker  of  the  note  against 
the  endorsee,  even  in  Virginia. 
^owng  V.  Grundy,  548 

CONSTITUTION. 

An  net  of  the  legislature  of .  a  state, 
declaring  that  certain  lands  which 
should  be  purchased  for  tlie  In- 
dians should  not  thereafter  be  sub- 
ject to  aiiy  tex,  constituted  a  con- 
tract which  could  not,  after  the 
adoption  of  the  constitution  of  the 
Unite^  States,  be  rescinded  by  a 
subsequent  Jegislative  act;  such 
rescinding  act  being  void  under 
the  constitution  of  the  United 
States.  State  qf  Mw  Jersey  v, 
mison,  164 
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CONTEMPT. 
See  Common  law^ 

CONTRACT. 


32 


l.*>6ee.  CoiuMtiHon^  164 

3.  See  Frauds.  S.  176 

3.  See  AaBumftait^  3,  299 

4.  See  Agreement,  2,  3,  4,  5,       299 

5.  See  Corfiorationt  300 

6.  See  AMtinment,  1,.  308 

7.  See  Variance,  2,  408 

8.  See  Agents  2,  3,  366,  500 

CONVEYANCE. 

See  Moftji  Carolina,  I,  2,  471 

CORPORATION. 

Wherever  a  corporation  aggregate 
is  acting  within  the  acope  o-  the 
legitimate  purposes  of  its  institu- 
tion, all  parol  contracts  made  by 
its  authorized  agents,  are /express 
promises  of  the  corporation ;  and 
all  duties  imposed  on  them  by  law, 
an4  ail  benefits  conferred  at  their 
request,  rai^e  implied  promises, 
•for  the  enforcement  of  whicli  an 
action  lies.  Bankf^  Columtna  v. 
Patteraon,  299 

COSTS. 

1.  A  copy  of  the  transcript  of  thp  re«i 
cord  obtained  from  the  clerk  of  the 
Supreme  Court  of  the  United 
States  is  not  a  part  of  the  taxable 
costs  of  suit  to  be  recovered  by  one 
party /against  the  other;  but  the 
party  who  requests  the  copy  must 
pay  the  clerk  for  it.  CaidwUl  v* 
Jackson,  276 

2.  See  Fees,  1,  276 

COUNSELLORS. 

1.  Two  connsellors  only  shall  be 
heard  on^each  «ide  of  any  cause, 
whatever  be  the  number  of  points 
or  parties.    General  rtUc,  I 

.$.  If  the  coBBsel  do  not  fiimish  tbe 


Court  n^  a  statemebt  of  the 
points  of  the  case,  the  appeal  will 
be  dismissed.  Schooner  -Latharine 
v.  United  States,  99 

COURTS. 

I.  See  Conmon  lavf^  32 

%   SeeA/ipraL  108 
3.  See  Jurisdiction. 

4w  St-e  Account,  2,  281 

S.  late  Abandonment,  2,  509 

CREDIT,  LETTER  OF 

1.  The  .constniction  of  a  letter  of 
credit  or  guaranty  must  be  the 
same  in  a  Court  of  equity  as  in  a 
Court  of  lnw.  Russel  v.  Clark,  69 

2.  To  charge  one.  person,  with  the 
debt  of  another,  the  undertaking 
must  be  clear  and  explicit  Id.  70 

3.  It  is  the  duty  of  him  who  gives 
credit  to  another,  upon  the  respon- 
sibility or  unde'*takmg  of  a  third 
person,  immediately  to  give  notire 
to  the  latter,  of  the  extent  of  his 
engagements,     id.  70 

4.  A  fraudulent  recommendation  will 
subject  the  person,  giving  it,  to  the 
damages  sustained  by  the  person 

.  trusting  to  it.    Id.  70 

5.  A  misrepresenta'.ion  of  the  solidi- 
ty of  a  mercantile  house  made  un* 
der  a  mistake  of  the  fact,  without 
any  interest  or^ijrauduleht  iaten-  - 
tion,  will  not  sustain  an  action,  al- 
though the  riaintiff  may  hkve  sus* 
tained  damage  by  reason  of  such 
misrepresentation.    Id.  70 

6.  A  merchant  who  indorses  the  bills 
of  another  upon  the  faith  of  the 
guaranty  of  a  third,  cannot  (upoo 
the  insolvency  of  the  princq>al 
debtor  and  of  the  guaranty)  resort 
to  a  trust  fund  created-'by  tho 
principal  debtor  for  the  indemnity . 
of  the  guaranty  for  the '  amdOnt 
which  the  guaranty  shoiM  pay. 
But  a  person  for  whose  bene^t  s.a 
trust  is  created,  jvho  is  to  be  tlid 
ultimate  receiver  of  the  money, 
may-  sustain  a  suit  in  equity  to  have 
It  paid  directly  to  himself  Id.  71 
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7.  When  tlie  guaranty  is  ipkolTent,  a 
Court  of  equity  will  not  decree  tbe 
money  (raised  for  his  indemnity) 
to  be  paid  to  him  without  security 
that  the  debt  to  the  principal  ere* 
dkor  shall  be  satisfied.    Id,       71 

CURRACOA. 

See  Admiralty^  4,  402 

CUSTOM  OF  MERCHANTS. 

The  maker  of  a  promissory  note, 
payable  to  order,  is,  under  the 
custom  of  merchants,  liable  to  re- 
fund  the  amount  of  the  note  and 
costs  of  protest,  to  an  indorSer  who 
has  been  obliged  to  take  up  tbe 
note  .after  protest  Morgan  v. 
ReintzcU  273 

D. 

DEJ/r 

Ml  debet  is  not  a  good  plea  to  an 
action  of  debt  on  a  judgment  of 
another  state.    ^^Ua  v.  Duryee^ 

481 

DEBIXJR. 

See  .^ccoun/,  3,  575 

DECLARATION. 

See  Abatement,  1.  3,  194 

DEED. 

1.  A  plat  referred  to  in  a  deed  as 
being  annexed  to  it,  but  which 
was  never  in  fact  apnexed,  and 
was  not  recorded  with  the  deed, 
aflfords  no  evidence  in  aid  of  the 
description  of  the  property  men  > 
tioned  in  the  deed.  Shirrat  v. 
Caig  and  Mitchell  35 

?.  A  person  cannot  be  charged  with 
fraudulently  secreting  a:  deed  who 
places  it  upon  record  as  soon  as 
the  law  requires.    Id.  35 

3.  See  Mguityt  3,  6,  34,  319 


4.  See  Mrth  Carolina,  1,  S»       47^ 

DELAY. 
See  Insurance,  7,  8,  9, 10,  4B7 

DEMISE. 

See  Amendment,  I,  473 

DEMURRER. 

1.  It  is  a  matter  of  discretion  with 
the  Court  whether  it  will  compel 
a  party  to  jdn  in  demurrer  to  evi- 
dence.    Young  v.  Black,         565' 

2.  A  demurrer  to  evidence  ought  not 
to  be  allowed  where  the  par  y  dc- 
mun-ing  refuses  to  admit  the  facts 
which  the  other  party  attempts  to 
jJrove ;  nor  where  he  offers  contra- 
dictory evidence,  or  attempts  to 
establish  inconsistent  propositions. 
Id.  565 

3^  Quere,  whether  the  refusal  of  a 
Court  to  compel  a  party  to  join  in 
demurrer  to  evidence,  can,  m  any 
case  be  assigned  for  error?  Id.  566 

DESCENT. 

The  statute  of  descents  in  Maryland 
has  not  declared  how  an  intestate 
estate  shall  descend,  which  was 
derived  to  the  intestate  from  his 
half-brother,  or  from  his  brother 
of  the  whole  blood,  or  from  his  son, 
or  daughter,  or  from  his  wifex  but 
such  esiates  are  left  to  descend  at 
common  law.    Bamitz  v.  Casey, 

456 

DEVIATION. 

See  Insurance,  1,  7, 8, 9, 10,  26,  487 

DEVISE. 

1.  See  Dover,  2,  370 

2.  A  devise  to  A.  in  fee,  and  if  he 
shall  die  under  the  age  of  21  years^ 
and  without  issue,  tlien  to  B.  in  fee, 
is' a  good  executory  devise;  and 
if  B.  die  before  the  cootingencr 


nroex. 


«41 


hibpeii,  it  de^vetvpon  l^is'  heir, 
and  so  from  heir  to  heif ,  until  the 

*  eontingency  happcni  when  it  vests 
absolutely  in  him  only  who  can 
then  make  himself  iieir  to  B.  the 
execQtory  devisee:  and  although 
it  be  the  heif  at  law  of  a  yet  the 
executory  devise  thus  devolving 
on  hhn,  is  not  merged  in  the  pre- 
ceding estate,  but,  on  the  dea*h 
of  A.  devolves  to  the  nexi  heir,  of 
B.    Barnitt  v*  Ca$ey^  456 

3.  See  Men^  1,  603 


DISABILITY. 


See  LbfdtaHinUy  1*  4, 5, 

DISCONTINUANCE. 


156, 
203,350 


A  Plaintiff  may»  before  verdict,  dis- 
continue a  count  in  his  dedtration, 
and  wave  the  issues  joined  theffe- 
on.    Hughes  v.  Moore^  176 

DISCOVERY. 

1.  Where  the  only  ground  of  equita- 
ble jurisdiction  is  the  discovery  of 
^cts  solely  within  the  knowledge 
of  the  Defendant,  and  the  Defen- 
dant, by  Ilia  answer,  discloses  no 
such  facts,  and  the  Plaintiff  sup- 
ports his  claim  by  evidence  in  his 
own  possession*  unaided  by  the 
confessions  of  the  Defendant,  the 
Plaintiff  should  be  dismissed  from 
the  Court  of  chancery  and  per- 
mitted to  assert  his  rights  ?n  a 
Court  of  law.  Biuaeiv.Cinrk,  69 

2.  Sec  Dower,  1,  370 

DISCRETION. 

1.  See  Juror,  2,  291 

3.  See  Demurrer,  1.  565 

DOMICIL 

1.  The  national  commercial  charac- 
ter of  a  person  is  to  be  decided  by 
his  domicil,  and  not  by  the  nature 
of  his  trade.  Uving9tonemdaLv. 
M.  In.  Co.  507 

VOL.  VII.  8 


3.  A  Snalifeh  subject,  who  ei^me  to 
the  United  States  in  a   tim«  of 

esace  between  Spain  and  (ireat 
ritaiii,  to  carry  on  a  xt»^  be- 
tween'this  country  and  the  Spa- 
nish provitioes,  under  a  royal  Spa- 
nish license,  and  who  c«intinued  to 
neside  hete  and  carry  on  the  trade 
after  the  breaJung  out  <f  war  be- 
tween Great  Britain  and  Spain,  is 
to  oe  considered  an  Am«:rican 
merchant,  although  the  tr<ide 
couki  be  lawfully  carried  on  by  a 
Spanish  subject  only.    Id,        SOT 

DOWER. 

1.  Courts  of  chancery  have  ctAicur- 
rent  jurisdiction  with  Courts  of 
law,  in  cases  of  jlowcr,. especially 
where /re  ••////(/n,  discovrry,  or  ac- 
count, is  prayed ;  and  in  cases  of 
sale  where  the  p&rifes  are  willing 
that  a  sum  in  gros«»  shouM  be 
given  in  lieu  of  dower'.  Herbert 
V    Wren,  370 

.3.  If  a  devise  of  land,  in  Virginia,  to 
the  widow,  appear,  from  circum- 
stances, to  be  in  lieu  of  dower,  she 
mubt  make  her  election,  and  can- 
not take  both.    Id,  370 

3.  If  a  wife  join  her  husband  in  a 
lease  for  year^,  she  is  still  entitled 
todowerin  the  rent    Id.         370 

4.  A  Court  of  chancery  cannot  allow 
a  pan  of  the  puyehkse  money  in 
liey  of  dower,  when  the  land  is 
sold,  unless  by  consent  of  idl  par- 
tie^  interested.    Id,  371 

I:.. 

EJECTMENT. 

1.  A  tenant  in  common  cannot  main* 
tain  ejectment  against  his  co-ten- 
ant, without  actual  ouster.  Bt^r^ 
nitz  V.  Caaey,  457 

2.  In  ejectment  the  date  of  the  de- 
mise in  the  declaration  mvr  he 
amended  during  the  trial  so  as  to 
coaflNrm  to  the  tttTt.  Bhck^aeiiV, 
Batten,  472 
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3b  Se^jA^ortA  Carolina^ 
EMBARGO. 


471 


f.  The  evidence  of  that  neoctstity 
ifhich  will  c;ccuse  a  violation  ot 
the  embargo  laws,  roust  be  very 
clear  and  positive.  Mrig  Jamet 
We  Ha.  22 

3.  The  2d  auction  qfthe  act  of  Janu- 
ary 9,  1808,  which  prohibited  the 
trans-shipment  of  goods*  did  not 
include  the  case  of  a  vessel  Uding 
in  pori  bv  means  fif  river  craft, 
&c.     Schooner  Paulina ^  $2 

The  2d  nection  of  the  act  (f25(h 
Afirily  1808,  did  ti^ot  require  a  per- 
2Utt  to  lade  any  vessel;  nor  au- 
thorize the  forfeit utre  and  con- 
demnaiion  of  ^he  vessel  or  cargo 
for  lading  without  the  inspection 
of.  a  revenue  officer;    the  only 

Senalty  for  such  lading  being  the 
enial  of  a  clearance*    Jd.        52 

4.  The  departure  of  a  vessel  from 
the  what  f  of  a  port,  and  proceed- 
ing a  mile  iind  a  half  therefrom, 
with  iotc-nt  to  go  to  sea,  is  not  a 
departure  from  the  port,  within  the 
meaning  of  the- 3d  section  qf  the 
9ufifilrmentary  embargo  act  of 
January  9iht  1808^  if  the  vessel 
had  not  actuallf  gone  out  of  the 
poft.  before  8l;i^re*  The  alooft 
Jttrut  ■:  100 
A  vessel  which  has  proceeded  to 
a  foreign  port,  contrary  \o  thf  em- 
bargo act  of  January  9;  1808,  is 
Uime  to  be  seized  upon  her  retui^n, 
although  that  act  gives  a  penalty 
of  double  her  value  ia  case  she 
should  not  be  seiied.  The  brig 
Kiiza,  113 

6w  Upon  an  indictment  for  putting 
.goods  on  boiird  a  carriage^  with 
fBtent  to  transport  them  out  of  (he 
'United  StHtes  comrary  to  thc*act 
^January  9,  1809,  the  punish- 
7  lent  of  which  effence  ia  a  fine  of 
£our  tim««f  the  value  of  the  goods, 
it  is  not  necessary  that  the  jury 
Tihould  iiadthe  vahie  of  thtt  goods. 
United  SiaHt  v.  TyUr^  285 

7.  See  Bond^  1,  287 


».  8ce  Adtmratt^^  S3j « 
9,.  S€%Mmraity,  29, 

ENQUIRY,  wfirr  of 


349 
590 


Upon  escecating  a  writ  of  enquiry  in 
Virginia,  in  an  action  of  a$$uMfi$it 
upon  a  promissoiy  note,  it  u  ne- 
cessary to  produce  a  note  corres- 
ponding with  that  stated  in  the 
declaration;  but  it  is  not  necessa- 
ry to  prove  the  note.  Skeehy  v. 
MartdtvUlej  208 

EQUITY. 

1.  He  who  has  equal  equity  may  ac- 
quire the  legal  estate,  if  he  can,  so 
as  tt)  protect  his  equity.  Fitztim- 
mona  v.  Ogden,  3 

2.  A  mortgage  of  land,  made  by  one 
who  has  a  legal  and  equitable  title 
to  a  moiety  of  tfae:||roperty  which 
the  mortgage  purports  to  convey » 
passes  only  his  legal  right,  al- 
though he  had  a-  power,  from  the 
person  who  held  the  residue  of  the 
legal  but  not  of  the  equitable  es- 
tate, in  ^he'*land,  to  sell  and  convey 
his  right  also ;  the  mortgagor  not 
having  afiected  to  convev  any  part 
of  it  under  his  paw,er[from  the 
other  person,  although>his  deed 
purported  to  mortgage  the  whole ; 
and  the  equitable'  title  not  being 
in  the  person  who  gave  the  pow- 
er. S/drraa  v.  Qng  and  Mit- 
€heUn  34 

3.  See  Crfdit^  tetter  (f  I,  6,  7,     69 

4.  See  Discovery t\,  69 

5.  Setr^rbitration^  U  171 

6.  If  A.  fidvance  inoney  to  6.  and  B. 
thereupon  convey  land  to  trustees 
in  trust  to  convey  tfae  same  to  A. 
in  fee,  in  case  B.  should  fail  to  re- 
pay the  money  and  interest  on  a 
certain  day;  and  if  B.  fail  to  pay 
the  money  on  th^  day  limited,  and 
thereupon  tlie  trustees  cdkivey  the 
land  to  A^  B.  has  no  eqeity  of  re- 
vedempttton.  Conway  v.  Alexan^ 
der,  219 

7.  Upon  an  action  on  a  TSlued  poli* 
cy,  if  a  misrepresentation  of^the 
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nee  and  tonnage-  of  the  ve^iieL 
Whereby  the  underwriters  "were 
induced  to  agitre  to  a  hij^h  valua- 
tion, be  a  defeiice;  it  is  ai  iavf, 
and  not  in  equity.  Marine  In.  Co. 
V.  Hodgson^  333 

3.  if  an  equitable  title  be  merged  in 
a  g^anty  the  party  has  no  relief  in 
equity,  although  the  jci'ant  be  void, 
because  contrary  to  law.  FrcMton 
V.  Tremble,'.  354 

9.  See  jfffeni,  «,  366 

10.  Sec  Z)owrr,  1,  2,  3,  4,  370 
.  11.  See  Consideration^  S^,             546 

12w  The  Oil  cuit  Court  of  Tennessee, 

a9  a  C  hit  of  equity,  cannot  award 

^  writ  «t  hab,  Jaciaa  fioaneseionem 

to  entV.rce  its  decree.     IVallen  v. 

miliams,  603 

ERROR. 

1.  No  writ  of  error  lies  to  carry  to 
the  Supreme  Court  of  the  United 
States  a  suit  which  has  ^een  car- 
ried by  writ  qf  error  (r6m  the  dis- 
trict Court  to  the  Circuit  Court. 
United  States  v,  Goodwin^  108 
United  Statta  v-  Gordon,         387 

%  The  refusal  of  (ho  CouTt  below  to 
reinstate  a  cause  which  has  been 
legally  dismissed^  is  no  ground  for 
a  writ  of  error.  Welch  v.  Mande- 
ville^  152 

3*  A  writ  of  error,  issued  in  Septem- 
ber>  m^'  bear  teste-of  the  Febru- 
ary term  (irecediog,  and  may  b^ 
returnable  to  the  next  Febiuary 
term,  notwithstanding  tlie  inter* 
vention  of  the  ^ugu»t  term  be- 
tween the  teste  aitfl  return  of  the 
wl-it.     Black  well  v.  Put  ton,     277 

4.  The  Supreme  Court  of  the  Uhited 
Stages  v.'iri  not  guash  an  execution 
issued  by  the 'Court  below  to  en- 
force its  decree,  pending  the  writ 
of  error,  if  tlie  writ  Of  efh)r  be  not 
a  9U/ieracdea8  tu  the  decree.  fVal- 
ten  V.  fVilliams,  .  278 

5.  A  writ  of  error  does  not  lie  to  an 
order  .of  the  Court  below  to  stay 
the  proceedings  finally  upon  sug^ 
gestion  *  of  ihe  attorney  fo/  ihe 
Unitc'l  States,  in  a  ca^  to  whjcb 


the  United  States  are  not  parties. 

But  this  Court  will  awa^d  a  man^ 
damns  nisi,  in  the  nature  of  a  firo^ 
cedendo.  Livingston  v.  Dorge^ 
nois,  577 

EVIDENCE. 

1  See  Admiralty.  1,  3,  22 

2.  An  uns^er  in  chancery,  respon- 
sive tp  the  bill,isev.denee  for  the 
Defehdrint.  RussHv.  Clark,  70 
3  Th^  Supreme  Court  of  the  United 
States  will  grant  a  tommissioh  to 
take  new  eiidence  in  cases  of  ad* 
miralty.  Brig  James  Wells,  22 
Brig  Clarissa  Claiborne,         107 

4.  See  Account,  1.  2,  147i  281 

5.  The  mere  poasession  of  a  promis- 
sory bote,  by  an  indorsee  who  had 
indorsed  it  to  another,  is  not  suffi- 
cient evidence  of  his  right  of  ac- 
tion ag:.inst  his  indorser,  without 
a  re-assigoment  or  receipt  from 
the  last  indorsee.  Welch  v,  JJn- 
dp,  160 

6.  An   indorsement   **  without  re* 
'  course**  Is  not  evidence  of  money 

had  and  received  by  the  indorser 
to  the  use  of  the  indorsee.  Id,  160 

7.  A  recital  in  a  deed  is  good  evi- 
dence to  take  a  (;a8c  out  of  th^ 
statute  of   limitations.     King  v, 

.   Riddle,  168 

8.  Tiie  principal  obligor  in  a  bond  is 
not  a  competent  witness  for*  the 
surety,  in  an  action  on  the  bond; 
the  principal  being  liable 'to  the 
surety  for  costs,  in  case  thd'  judg- 
ment should  be  against  him.  ^id" 
die  V.  Moss,  .  206 

9.  W^hen  issue  is  taken  upon  the  ne- 
glect of  the  post-master  htm&df,  it 
is  not  competent  to  give  in  evi- 
dence the  neglect  of  his  assistant. 

*  Dunlo/i  lb  Munroe,  242 

16.  Parol  evidence  is  not  competent 

to  prove  :hat  one  set  of  written 

^*  instructions  superseded  hnrithcr  set 

of  written  instructions.    Id.      i'42 

11.  A  verdict  and  judgment  that  the 

mother  was  born  free,  is  not  con  • 

elusive  evidence  of  the  freeiidm  of 

her  children,  unless  between  the 


M4 


IND£X. 


snme  parties  or  privies.     Wood  v. 
JJavh,  271 

13.  Hearsay  evidence  is  iocompetent 
to  establish  any  speciiiec  fact 
.which  ih,  in  its  na>ilre,  *«UBcaptible 
of  beinjic  proved  by  witnesses  who 
spe»k  fi-oro  their  own  knowledge. 
Clta'ms  to  freedom  in  Maryland 
are  not  exempt  ff^m  that  general 
rule.    I^tna  Queen  v,  HHjibum^ 

390 

13.  Upon  genera]  counts  a  special 
agreement  executed  Aimv  be  given 
in  evidence.  Bank  of  Columbia  v. 
.Pa  tier  8071,  399 

14.  In  a  cane  of  warranty  and  in- 
demniCy  a  judgment  against  the 
pet  >on  to  be  i»demnified,  if  fairly 
obtained,  especially  if  obtained  on 
notice  lothe  warrantor,  i  admissi* 
ble  evidence  in  a  suit  against  him 
on  his  contrrtct  of  indemnity. 
dark  i>  Carr  ngton,  SOS 

15.  Probable  cause  means  less  thnn 
prima  JaUt^  evidence.    Locke  v. 

United  Siai9s^  SS9 

16  In  a  prosecution  against  a  vessel 
Ibr  violating  a  law  of  the  United 
States  it  is  not  necessary  to  nddlice 
possitive  testimriny  of  the  identity 
of  the  vessel.  The'schr.  Jane^  363 

17*  A  papec  purporting  to  he  a  i*e- 
cord  certified  by  the  clerit  to  be 
••  $KUly  taken  from  the  record  of 
firoceedingM"  of  hisXourt,  with 
the  proper  certificate  of  the  chief 
jn(ige»occ.  is  admissible  evidence. 
F'erguMonv  Hdrwood^  408 

18.  But  if  the  paper  purport  to  be  a 
n^ere  transcript  or  minutes  ex- 
tracted from  the  docket  of  the 
Court,  ft  is  not  evtd(:nce   Id     408 

19  It  need  not  appear  by  the  record 
of'  naturahaatio  u  that  all  the  re- 
quisites, prescribed  by  law  for  the 
iMlniissibn  of  aliena  to  the  rights  of 
citizensliip,  have  been  complied 
*wiiU.  Starke  y,  Chesapeake  In, 
Co.  480 

20.  Semb :  That  the  judgment  of  the 
Court  admiuing  the  ahen  to  be- 
come a  citiien,  is  conclusive  that 
all  the  pre  requisites  have  been 
CQcnplifid  with,  or  that  parol  proof 


may  be  received  in  aid  of  the  rt* 

cord     Id.  43U 

21.  See  jyorth  Carolina^  471 

23.  An  exemplification  gf  a  judg- 
ment of  another  state,  properly 
authenticated,  is  conchisfve  evi* 
dence  of  the  debt;  consequently 
nil  debet  is  not  a  t^ood  plea  to  an 
action  of  debt  upon  such  a'  judg- 
ment.   MUUv.  Duryee^  481 

33.  Bills  of  exchange  taken  up  by 
the  drawer,  with  damages  and 
costs  of  protest,  are  admissible 
evidence  in  an  action,  for  money 

?aid;  laid  out  and  expended  by  the 
laintifF,  against  the  drawee  of  the 
bills  who  was  bound  to  honor 
\hem.    Bigf^s  v.  ULndftay^        500 

24.  The  usa]^  d  trade  may  be 
proved  by  parol,  although  such 
usage  originated  in  a  law  or  edict 
of  the  government  of  the  cowntry. 
lAvingaion  v,  Md^  In.  Co.        508 

25:  The  record  of  a  former  judg- 
ment between  the  same  parties, 
upon  the  same  cause  of  action, 
may  be  given  in  evidence  upon 
non  aaeumpsit.     Young  v.  Blacky 

565 

26.  See  Uemurre¥^  t,  2,  3,  565 


EXECUTION. 


1.  Sec  Error,  4, 

2.  See^om/,  2, 


2r8 
288 


EXECUTORY  DEVISE. 

See  Detme.  9»  456 

F. 


FACTOr. 

See  Agents  3, 

FAIRFAX,  LORD 


500 


1.  Lord  Fairfax,  at  the  time  of  his 
death,  had  the  absolute  prc>pcrty, 
seizen.  and  possession  of  the  waste 
and  nonappropriated  lands  in  the 
Northern  Neck  of  Virginia'  Fair- 
fa^  V.  Hunter f  60S 
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1^  See.M'en^  1,  603 

3^  I'he  r.<min<m wealth  of  Virginia 
con'd  n'>t  ^ant  the  unappropri- 
atp4  lands  in  the  Norti.ern  Neek 
unt  I  its  title  shnuld  have  been  per- 
fected by  poBscMion;  and  the 
British  treaty  of  1794  confirmed 
the  title  to  those  lands  in  the  de« 
Yisee  of  lord  Fairfast.  Fairfax  v. 
Hunter^  603 

FEES. 

i.  Each  party  is  liable  to  the  clerk 
for  the  t'ee*^  due  to  him  from  each 
party  r«Hpect!vel>,  and  the  clerk 
may  have  an  attachment  to  com-, 
pel  the  payment  thereof.  Cald- 
well v.  JactaoTif  276 

Z  Sec  Coitfe,  h  276 


FIRE. 
See  Alexandrian 

FISHING  VESSEL. 


396 


•A  licepsed  fishing  vessel  is  liable  to 
foT  fciiure  \undcr  iht  32d  section 
qfthe  act  of  the  18/ A  of  February  ^ 
1793.  for  enrolling  and  licensing 
vessels']  for  saijmg  laden  with 
goods»with  intent  to  carry  them 
to  another  place,  without  a  license 
th^relor,  although  the  goods  should 
be  wbcUy  Of  domestic- growth  and 
manutacture,  and  not  liable  to  any 
dmy  But  biich  cargo  is  not  hable 
to  forieiture  unless  it  belong  to  the 
master,  owner,  or  a  mariner  of  the 
vessel.     Thesloofi  ActiifCn         100 

FOREIGN  SENTENCE. 

See  Admiralty,  5,  6,  7,  8,  424 

FOREIGN  VESSEL. 


%  See  Evidence  16, 
3.  See  Admiralty,  18, 

FRAUD. 


365 
389 


See  Admiralty^  13, 

FORFEITURE. 


349 


1.  On  a  ijuestion  of  fraud  the  remc> 
dy  at  law  is  complete,  Russel  r. 
Clark,  69 

2.  See  Credit,  letter  of  4,  70 

3.  A  promise  io.pay  a  sum  of  rooney 
as  a  compel ksen lion  to  the  Plaintiff 
for  ^he  injury  done  him  by  the 
misconduct  of  the  Defendant  in 
obtaining;  a  patent  in  his  own 
name  for  land  which  lie  ought  to 
have  patented  in  tfai^e  name  of  the 
Plaim  ff,  and*  u%  preventing  the 
Plaintiff  from  obtaining  a  patent 
in  his  cwn  name,  and  in  considera- 
tion of  the  Defendants  having  pro- 
cured the  patent  to  be  issued  to 
himself,  is  a  contract  for  the  sale 
ff  land,  wi.hin  the  statute  of 
Irauds,  and  must  be  in  writing. 
Hughes  -v.  Moore^  177 

FREEDOM 

•Sec  Evidence,  11,:  12,  271,  290 

FREIGHT. 

The  underwriters  upon  a  cargo  are 
not  liable  for  freight  firo  rata  iii' 
7iens,  to.  the  owner  of  the  vessie:! 
%vho  is  also  owner  of  the  cargo  in- 
sut  ed,  in  a  case  where  the  vessel 
and  cargo  were  captured,  the  c^u 
go  abandoned  to  the  uuderwritcTTs 
as  a  total  loss  and  by  them  accept- 
ed, the  loss  paid,  the  cargo  Ci>n' 
demned,  restored  upon  aflpeal, 
and  the  proceeds  ot  the  cargo 
paid  over  to  the  underwriters. 
Freight  /iro  rata  ifincris  is  not 
due  unless  the  owner  of  the  cai%o. 
voluntarily  agree  to  receive  it  at  a 
place  short  of  its  ultimate  destio^- 
tion.  Cozf*  attd  JRif/iaud  V,  Bolt. 
In,  Co:  358 


1.  See  Fishing  vessel^ 


TOO 
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INDEX, 


GENERAL  RULE. 

See  Coumcilortt^  1,  2, 

GRANT. 

].  See  Eqtiity^  8» 

S.  See  J^^orth  Carolina^ 


GUADALOUPE. 

GUARANTY. 

See  .Credit,  letter  q;  69 

H. 

HEAR-SAY. 

SK^Evidekcl,  I'*  290 

I. 

INDEMNITY. 

See  Evidence,  14,  308 

INDIANb. 

Se«  t:tm8titttti9U,  164 

INDICTMENT. 

'See  AnSar^,  6,  385 

INDORSEMENT. 

See  E-Adence,  6,  160 

INDORS.ER, 

l.S«e  Jf99umfmt,  1,  273 

*  See  Custom  of  mefch^ts,  273 
3.^  a  suit  against  the  ma^er  ot  « 
promissory  note,  by  a-  indorser 
will)  has  been  obliged  to  take  it  up, 
ihe  PlaintiflTmust  pioduce  the  note 
upon  the  trial.  Morgan  v,  Rdnt^ 
zeU  273 


INJUNCTION. 

See  Jurisdiction,  8, 

279 

,99 

INSOLVENT. 

354 
472 

1.  See  Credit,  tetter  of  7^ 

2.  See  Columtna,  1, 

INSTRUCTION. 

71 
168 

See  Adndralty,  20, 

690 

402 

INSURANCE. 

1.  The  dUcharge  of  underwriters 
from  their  libtulity,  in  caa^K  of 
taking  on  board  an  addidooal  car*. 

So  not  authorized  by  the  policy, 
ependa,  not  oq  any  supposed  in- 
crease of  rtak»  but  wholly  on  the 
departure  of  the  insured  from  the 
contract  of  insurance'  The  con-' 
sequences  of  such  a  vioUtion  of  the 
contract  are  immaterial  to  its  le* 
gal  effect,  as  it  is,  fier  s'e,  a  dis- 
charge of  the  underwriters;  ani 
the  law  attaches  no  importance  to 
the  degree,  in  case^  ot  voluntary 
deviation.  Necessity  alone  can 
sanction  a  deviation  in  any  case ; 
and  that  deviation  iAu;it  be  strictly 
commensurate  with  the  vis  major 
producing  it.  Md.  In>  Co,  v,  Le 
Hoy,  26 

2.  A  policy  of  insurance  on  a  vessel 
**at  and  from**  an  island,  protects 
.her  in  sailing  from  port  to  poit  oJT 
the  island  to  take  in  ^a  carg<^ 
Dickey  v.  Bait.  In.  Co,  327 

3.  See  Equity,  7,  332 

4.  See  Freight,  ,?58 

5.  See  Alexandria,  396 

6.  There  cannot  be  a  total  loss  of  a 
cai*go  consisting  of  memorandum 
articles  of  only  one  species,  such 
as  hides.  Nor  are  the  under- 
writers liable  for  salvage  upon 
such  articles,-  under  the  clause 
ivhich  authorizes  the  insured  to 
labor  and  travel  for  the  preserva* 
thMi  of  the  cargo,  unless,  perhaps, 
in  a  case  where  the  salvage  may 


INDEX. 


64'7 


havt  prevented  an  actnal  total  loss 
of  the  caricow  Biayv,  Che%ahcakc 
In.  Co.     ^  415 

7.  The  length  of  time  ai  vessel  may 
wait  to  take  in  her  cargo,  without 
diflchargine  the  underwr  iterii  does 
not  depena  on  the  i^sage  of  the 
trade.  Oliver  v.  Md.  In.  Co.    487 

8.  The  danger  which  will  justify  a 
vessel  in  remaining  in  port  a  long 
time,  without  discharging  the  un 
derwriters,  must  t>e  obvious,  im- 
mediate, diiectly  applied  to  the 
interruption  of  the  voy'^ge  and 
itnmiuent;  not  distant,  contingent 
and  indefinite     Id.  487 

9.  If.  according  to  the  usage  of  the 
trade,' a  ve&sel  be  permitted  to  go 
from  one  port  to  anowher  to  collect 
her  cargo,  and  she  unnecessarily 
exhaust,  at  one  L>ort,  the  whole 
time  allow  e  by  the  usage  of  th^ 
trade  to  cooiplt te  htr  cargo,  she 
cannot  go, to  the  other  port  without 
being  guilty  of  such  a  deviation  i&s 
will  avoid  the  policy.    Id.         488 

10.  What  is  a  reasonable  apprehen- 
sion of  danger,  is  a  question  of  law 
to  be  deciderl  by  the  Court. 
(Quere?)    Id.  488 

11.  Tt)  constitute  a  representation 
(in  making  insurance)  there  should 
be  an  affirmation  or  denial  of  nome 
fact ;  or  an  allegation  which  would 
plainly  lead  the  lumd  to  the  same 
conclusion'  Livingston  v.  Md.  In. 
Co.  596 

12.  If,  by  the  usage  of  the  trade  in- 
sured, it  be  necessaiv  that  certain 
papers  should  be  on  board,  the 
concealment  of  those  papei^  can- 
not aflect  the'  Plaintiff's  riglit  to 
recover  upon  t\^e  policy.  Id»    50r 

IS.  In  general,  concealment  of 'pa- 
pers amounts  to  a  breach  of  war- 
ranty, /(t  507 
14  See  Dfimidlt  1,  2,  507 
15.  If  the  letter,  submitted  to  the  un- 
derwriters, oitiering  the  insurance, 
refer  to  another  letter  pi*eviousIy 
laid  before  them,  which  letter 
contained  information  that  the  ves- 
sel had  permission  to  trade  to  the 
Spanish  colonies,  the  underwriters 


are  bound  to  notice  that  fact,  and 
to  know  that  the  vessel  will  take 
all  (he  papers  necessary  to  make 
the  voyage  legal..  Id.  ,508 

16.  ''l^he  usage  of.  trade  may  be 
proved  by  parol,  alth(>ugh  such 
usage  originated  in  a  law,  or  edict 
of  the  government  of  the  country. 
Id.  508 

17.  the  question  whether  abandon- 
ment were  made  in  due  time,  is 
not  a  question  of  fact  tobeexclu- 
siveW  left  to  the  jury,  but  to  be 
decided  by -them  under  the  dire6- 
Uon  6t  the  Court.    Jd.  508 

18  No  HCts,  justifiable  by  ihe  usage 
of  the  uade,  and  done  by  the 
Plain'iffs  to  avoid  confiscation  un- 
der tlie  laws  of  Spujn,  can  avoid 
the  policy.     Id.  ^       509 

19.  If  the  Plaintiffs  do  any  acl  which 
increases  the  risk  of  capture  and 
dcten  .on,  according  to  the  com- 
mon practice  of  the  oelligerent,  rt . 
may  avoid  the  policy.  It  is  not 
necessary  ^hat  the  nsk,  thus  in- 
creased,' should  be  the  risk  of 
rightful  capture  according  to  the 
law  of  nations.    Id,-  ^'^ 


INTESTATE. 


SetDeseent, 


456 


JOINT  OWNER. 

1.  Sec  JiaHignmcnt,  1,  308 

2.  If  three  joint  owners  of  a  cargo 
employ  the  tnassei*  of  the  sh'p  to 
sell  it  for  theo),  and  he  afterwards 
become  interested  in  the  share  of 
one  of  the  joint  owners,  he  cannot, 
in  an  action  brought  against  him 
by  the  three  joint  owners  to  reco- 
ver t)ie  amount  of  the  sal  s,  set  off 
his  .Hhare  of  that  amount.  Young 
r.  Blacky  56$ 


JOINT  TENANTS. 


See  lAmitafiovB^  1, 


156 


&iS 
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lUDGMfeNT. 

J.  If  the  original  jqdement  be  re- 
versed, the  verenu  of  the  de- 
pendent judgmeift  on  the  **/or||l7 
i^nting  bond** 'iqXiows  of  coiirae; 
but  a  special  certiorari  is  nece»- 
saiy.  to  bring:  up  th^  execution 
upon  which  the  bond  was  give'n^ 
so  as  to  show  the  coonexton  be- 

.  t ween  the  two  judgments.  Barton 
V,  Petit  and  Bayard^  288 

%  A  verdict  *^^for  the  Drfendanta 
*•  aubject  to  the  opinion  of  the 
••  Court  ufion  the  fiointa  reserv-- 
^*  cd**  aoes  nqt  authorize  an  abso- 
lute-jud^ent  for  the  Defepdants 
unless  the  points  reserv^ed  and  (he 
opinion  of  the  Court  thereon  are 
stated  on  the  record.  Smith  v. 
nrL  fiu  Co.  434 

3.  Mi  dtA€t  is  not  a  good  plea  to  an 
action  on  a  judment  of  another 

.    state.    Mlla  v.  Duryee^  481 

f.  A  judgment  between  the  same 
parties,  on  the  same  cause  of  ac- 
tion may  be  given  in  evidence  ^(Xi 
7ion  aa$umfi9it,     Yoimg  v.  Blacky 

565 

lURlSDICTION. 

1.  The  Courts  of  the. United S«ates 
have  no  commop  law  jurisdiction 
in  cases  of  libel  against  the  govern- 
ment of  the  United  States.  But 
ihey  have  the  power  to  fine  for 
contempts,  to  imprison  for  con- 
turn. icy,  and  to  enforce  the  obser- 
vance of  their  orders,  5cc  .  United 
Sta :c8  V,  Hudson  Uf  -G oodwin ,  32 

g,  See  Discovery,  1  69 
?v  See  Dovjtr,  1,                      .     370 

4.  Tlic  Supreme  Coun  of  the  United 
States  hus  not  jurisdictton  by  writ 
oC  error,  in  a  civil  cause  which 
has  bcei:  carried  up  from  the  J>is- 
trict  Court  to  the  Circuit  Court  by 
Writ  of  eiTor.  United  States  v. 
Goomoih, ,  108 
UniL§ft  States  v,  Gordon^  287 
See  admiralty i  3,  112 
A  public  vessel  of  war  of  a  foreign 
spvejeii^ii  at  pesg^  T^iththe  United 


States  cotning^into  our  ports;  and 
demeaning  herself  in  a  friendly 
manner,  is  exempt  from  the  juris- 
dictioocif  the  country.  Schooner 
Exchange  v,  M^Faddqn^  116 

7.  Upon  a  writ  of  error  to  the  Cir- 
cuit Court  for  the  district  of  Co- 
lumbia, this  Court  has  no  juris- 
diction, if  the  sum  awarded  be 
less  than  100  dollars,  although  a 
greater  sum  i^siy  have  been  ori- 
ginally cla  med.  Wise  v.  CoL. 
Turnfiilte  Co.  276 

S.  Asti^teCourt  has  no  jurisdiction 
to  enjoin  a  judgment  of  the  Ciscuit 
Court  of*;  he  United  States-  Mlpm 
V.  FoorMes,  279 

9.  A  French  tribunal  at  Guadalonpe 
had  jurisdiction  of  property  seized 
on  the  high  seas  for  breach  of  the 
Milan  decree,  and  carried  into  the 
Putch  pan  of  the  island  of  St. 
Martins,  and  there  sold  by  order 
of  the  Dutch  governor  of  St.  Mar- 
tins, before  condemnation,  without 
any  authority  from  the  French  tri- 
bunal at  Guadaloupe.  Williams 
V.  jirntroydn  424 

It).  See  Mandamus^  504 

11.  The  Circuit  Court  of  Tennessee, 
as  a  Court  of  equity,  cannot  award 
a*  writ  of  habere  facias  /tossession* 
em.     Wallcn  v.  Williams,        602 

JUROK. 

1.  After  a  ju^or  is  sworn  no  excep- 
tion can  be  taken  to  him  on  account 
of  his  being  an  inhabitant  of  another 
county.  Miinia  Queen  v.  Heft- 
bum,  291 

2.  If  a  juror  be  challenged  for  favor. 
and»  upon  examinaClQci  before  the 
tryers,  he  declare  that  If  the  evi- 
dence should  be  equal  he  would 
give  a  verdict  in  favor  of  that  par- 
ty upon  whom  the  burthen  of 
proof  1ie«,  the  Court,  in  the  exer- 
cise of  a  sound  discretion,  ought  to 
t*eject  him,  although  the  bias 
should  not  be  so  strong  as  to  ren- 
der it  possitively  improper  to  al- 
low him  to  be  sworn.    Id*        291 
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eM 


JUltY. 

Ut  Admiralty,  3.  112 

L. 

LAND. 

1.  tlie  title  to  land  can  be  acquired 
'    and  loit  only  in  the  manner  pre- 
acribed  by  the  law  of  tne  place 


4.  A  libel  for  a  forfeiture  must  be- 
fiatticular  and  certain  in  uU  the 
material  circumstances  which  con- 
stitute the  offence.  Brit^  Caro- 
Une,  496 

5.  An  informal  libel,  or  information 
in  rem,  may  be  amended  by  leave 


"Where  such  land  is  situated. 

nited  Staiet  V.  Croidy, 
9.  dee  Arbitratitmt  3» 
3.  See  Frauds  3, 
4  See  Detent^ 

5.  See  Devise^  2, 

6.  See  Abr/A  Carcima, 

7.  See  Men^  1.  Fairfax^ 

LETTER  OF  CREDIT. 
See  Crediu  letter  of 
LIBEL. 


115 
172 
177 
456 
456 
471 
603 


69 


of  the  Court    Id. 

Schoonet  Anncy 

6.  See  Common  law, 

UCENSE. 

See  Fishing  vessel, 

LIMITATIONS. 


496 

570 

32 


100 


1.  In  a  count  in  a  libel  ufKm  the  50th 
section  qf  the  collection  law  of 
March  3<f,  1799,  for  unlading 
goods  without  a  permit,  it  is  not 
necessary  to  state  the  time  and 
place  of  importation,  nor  the  ves< 
sel  in  which  It  was  made,  but  it  is 
sufficient  to  allege,  that  they  were 
unknown  to  the  attorney  of  the 
United  States.  Locke  v.  United 
Statesy  339 

2.  In  a'  libel  it  is  not  necessary  to 
negative  any  fact  which  constitutes 
the  defence  of  Uie  Claimant.  Brig 
Aurora^  383 

3.  An  information  in  the  admiralty 
for  a  forfeiture  must  contain  a  sub> 
stantial  statement  of  the  offence. 
A  general  reference  ig  i  he  provi- 
sions of  the  statute  is  not  sufficient. 
If  the  information  be  defective  in 
that  respect,  the  defect  is  not  cur^ 
ed  by  evidence  of  the  facts  omitted 
to  be  averred  in  the  information. 
The  decree  must  be  secundum  al- 
kgata^  MS  well  as  secundum  pro- 
bata. Schooner  Hoppet  v.  United 
States,  389 

VOL.  Ylf .  «S 


1.  In  order  to  avoid  the  plea  of'  the 
statnte  of  limitations  to  an  accton 
by  joint  tenants*  it  is  necensary  lo 
show  that  all  the  Plaintiffs  were 
under  a  disability  to  sue.  Mars- 
teUcrv.  Maclean,  156 

2.  A  recital  in  a  deed  is  good  evi- 
dence to  take  a  case  out  of  the 
statute  of  limitations.  IRng  v 
Biddle,  168 

3.  Tlie  Defendant  to  an  attachment 
in  chancery,  in  Virginia,  may  plead 
the  statute  of  limitations  without 
answer.     Wilson  v,  Kocntz^     202 

4.  A  Defendant  whd  removes  from 
one  county  to  au'ther  in  Virginia, 
is  not  thereby  prevented  from 
pleading  the  statute  cf  limitations, 
unless  the  Plaintiff  has  been,  by 
such  removal,  actually  defeated, 
or  obstructed  in  bringing  or  main- 
taining his  action.    Id.  202 

5.  The  exception  in  the  Mainland 
statute  of  limitations  in  favor  of 
**  such  accounts  as  concerns  the 
^*  trade  or  merchandize  between 
*'  merchant  and  merchant,  their 
•.'  factors  and  servants  which  are 
•*  not  residents  within  this  pro- 
*•  vince,"  applies  to  dealings  be»« 
tween  a  merchant  creditor  re- 
siding out  of  Maryland  and  a  debt- 
or residing  in  Maryland.  And  in 
order  to  take  the  case  out  of  the 
exception,  it  is  not  sufficient  to 
aver  that  the  creditor  returned  to, 
came,  and  was  within  the  state  of 


MO 
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Maryland  after  the  cause  of  actioD 
accrsed,  and  more  than  3  years 
before  bringing  the  suit.  Bond  v, 
Jby,  Z50 

M. 

MANDAMUS. 

i.  The  power  of  the  Circuit  Courts 
of  the  United  Spates  to  issue  the 
writ  of  mandamua  is  confined  ex- 
clusively to  those  cases  in  which 
it  may  be  necessary  to  the  exer- 
cise of  their  jurif diction.  M*In^ 
tire  V.  JVood^  504 

X  If  the  Court  below  order  the  pro- 
ceedings to  l>e  finally  staid  upon 
suggestion  of  the  attorney  for  the 
United  Statea  in  a  caiie  to  which 
the  United  Stales  ai^  hot  a  party, 
this  Court  will  order  a  mandurkuB 
rriM,  in  the  nature  of  a  firoeeden^ 
do.  Livingston  ir.  Dorgenot9f  577 


MARTINIQUF 
See  Admiralty^  4, 

MARYLAND. 

i:  See  Evidence^  VI, 

2.  See  Limitations^  5, 

3.  See  Descents t 

MASTER. 

See  Post-master^ 

MEMORANDUM. 
See  Inturancet  6» 

MERCHANT. 

1.  See  jiccount^  1, 

2.  See  Custom' of  merchants^ 

3.  See  Limitations^  5, 

MILAN  DECREE. 
Se^Jdmiralty,  5,  7, 


403 


290 
350 
456 


MISTAKE 
See  t/l(gcm^  S, 

MITTIMUS. 


S6)S 


In  the.  district  of  Coonecticut,  the 
manhal  may,  upon  an  attachment 
for  debt,  without  a  mittimus^  caat- 
mit  the  Defendant  to  prison  for 
want  of  bail  Palmer  v,Men^  $S^ 


MORTGAGE. 

l.SeeJS^vtfy,  S, 
2.  See  ^^tttVy,  6, 

34 
21» 

N- 

NATIONAL  CHARACTER. 

See  Dmnicii^ 

507 

NATURALIZATION, 

See  Evidence.  19,  20, 

420 

NEW  JERSEY. 

See  Constitution. 

164 

NIL  DEBET. 

See  Debt. 

481 

NOMINAL  PLAINTIFF 

242     See  Assignment.  2,  152 

NONINTERCOURSE. 

415     1.  See  Admiralty,  14,  356 

2.  See     Id.     16,18,     383,389,570 


NORTHERN  NECK, 
147 

973    See  Fairfax. 
Z5Q 

NORTH  CAROLINA. 


608 


1.  By  the  laws  of  North  Carolina 
424        and  Tennessee,  a  deed  for  land  in 
Tennessee,  executed  in  North  Ca- 
rolina, by  grantors  residing  there% 


INDEX. 


en 


m  tlM  year  ll^M,  proved  in  1797  by 
one  of  the  subscribing  witnesses 
before  a  judf^e  in  Ncfrth  Carolina, 
and  recorded  in  1 108,  in  the  pro* 
per  countv  in  Tennessee,  is  valid, 
and  may  be  given  in  evidence  in 
ejectment    Blackwell  v.  Patton^ 

471 
2.  The  first  grant,  from  the  state  of 
North  Carolina,  upon  an  entry,  is 
valid,  although  issued  upqp  a  du- 
plicate warrantf  the  original  being 
in  the  hands  of  the* surveyor  gene- 
ral; &  although  a  subsequent  grant 
issue  upon  the  orfginsl  warrant  for 
other  lands.    Id.  47? 


OBLIGOR. 

See  i^vtcfmcr,  8,  '306 

ORPHAN'S  COURT. 


^ce  Account^  2, 

OUSTER. 
See  Ejectment^  1, 

OYER. 


S81 


457 


Oyer  of  a  dee;li  set  fortli  in  Uie  first 
count  does  not  make  that  deed 
part  of  the  record  so  as  to  apply  it 
to  the  other  counts  in  the  declara- 
tion    Hughe*  V.  Moore,  177 


PA-RTITION. 

See  jDowtr,  I. 

S70 

PAYMENT. 

1.  See  Bond,  3, 

2.  See  Jccounit  3, 

572 
575 

PENALTY. 

Sec  Embargo,  5, 

?13 

PLAT. 

See  Deed,  1,  35 

PLEADINGS. 

I.  See  Limitati<m9»  1,  156 

3.  Sec  Id.  2,  168 

S.  See  DUcontinuance^  176 

4.  See  Oyer,  177 

5.  See  Mateittfint,  1,  2.  3,  194 

6.  See  LimitaHonM^  4,  5,       202,  350 

7.  When  issue  is  taken  on  the  negli- 
gence of  the  post- master  himself, 
it  is  not  competent  to  give  in  evi- 
dence the  negligence  of  his  assist- 
ant    Dunhfi  V  Mtsnroe,        242 

8.  When  it  is  intended  to  charge  a 

Cost-master  for  the  negligence-  of 
•s  assistants,  the  pleadings  must 
be  made  up  accoraing  totnecase; 
and  his  liability  then  will  only  re- 
sult froifi  his  own  neglect  in  not 
properly  superintending  the  dis- 
charge of  their  duties  in  his  oflice. 
Id.  242 

9.  In  order  to  make  a  post-master 
liable  for  negligence,  it  must  ap- 
pear that  the  Toss  or  injury  sus- 
tained by  the  Plaintiff  was  the  conr 
sequence  of  the  negligence.  Id.  242 

10  It  is  a  good  defence  to  |in  action 
upon  an  embargo  ^ond  that  It  was 
given  for  more  than  double  the  va^ 
lue  of  the ,  vessel  and  cargo,  and 
that  the  master  was  conittrained 
to  execute  it  by  the  refusal  csf  a 
clearance.  United  States  v.  Odr^ 
don,  287 

II.  Upon  a  special  contract  executed 
on  the  part  of  the  Plaintiff  indebi- 
tatus assum/isit  will '  lie  for  the 
price.  Bank  of  Columbia  V.Pat' 
ternon,  299 

-12.  See  Jigreement,  1,  2,  3,  4,      299 

13.  See  Co]rfioration,  •  299 

14.  Nil  deoet  is  not  a  good  plea  to 
an  action  of  debt  founded  on  a 
judgment  of  another  ^tate.  Miila 
V.  jburyee,  48 1 

15.  See  Set-off,  565 

16.  Upon  the  issue  of  non  assumpsit 
the  Defendant  may  give-  in  evi- 
dence the  record  ot  a  former  indg- 
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ment  between  the  tame  parties  on 

the  same  cause  of  action.    Young 

V.  Black,  565 

1/.  See  Demurrer^  1,  3^,  565 

18.  See  Ubel. 

19.  See  Columbia,  I»  168 

POINTS  RESERVED. 

See  Judgment,  2,  435 

POLICY. 

1.  See  Inturpnce,  2»  327 

2.  See  Equity,  7,  332 

POSTMASTER. 

See  Pleadings,  7,  8,  9.  242 

PORT. 

Site  Emhatgo,  4,  100 

POWER. 

See  Equity,  2,  >4 

PRACTICE. 

1,  This  Court  will  not  re-hear  a 
cause  af^er  the  term  in  which  it 
was  decided.  Hudaon  v-  Guea- 
iier,  1 

3.  Only  two  counsellors  shall  be 
heard  on  each  side  of  a  cause, 
whatever  bi-  the  number  of  po.nts 

.  or  partlea-     General  rule,         .  1 

3.  If  the  counsel  for  the  Appellant 
neglect  to  furnish  the  Court  with 
a  .statcmentL.of  the  poiuts  of  the 
case,  the  appeal  will  be  dismissed 
Schooner  Catharine,  99 

4.  The  rule  to  dismiss  a  writ  of  er- 
ror for  not  filmg  a  transcript  of 
the  record  witliin  the  tirst  six  days 
of  thb  term,  does  not  apply  to 
cases  where  the  transcript  shall 
h^ve  been  filed  before .  the  motion 
to  dismiss.    Bingham  v,  Morris,' 

99 

5.  This  Court  will  issue  a  commis- 
sion to  take  new  evidence  in  cases 


of  admiralty.  JBrigJaa.  Wet/a,  22 
Brig  Ciariaaa  Qaibome,  lOf 

6.  The  Coiftts  of  the  United  States 
may  fine  tor  contempts,  impnsoii 
for  contumacy,  and  enforce  the  ob- 
servance of  their  orders.  United 
Statea  v,  ffudaon,  32 

7'^  A  nominal  Plaintiff  may  dismian 
a  suit  bifought  in  his  name  bjr  a 
creditor  who  has  not  an  asrien- 
ment  of  the  cause  of  action.  fVelch 
V.  MandeviUe,  152 

8.  A  Plaintiff,  may  discontinue  a 
.count  in  his  declaration,  before 
verdict,  and  wave  the  issues  join- 
ed thereon.  Hugheav.  Moore  ^176 

9.  Oyer  of  a  deed  set  Ibr^h  in  the 
first  Count  does  not  make  that 
deed  part  of  the  record  so  as  to 
apply  ii  to  the  other  counts  in  the 
declaration*    Jd.  177 

10.  A  'Plaintiff  who  has  declared 
jointly  against  two  Defendants  as 
being  in  custody,  when  in  fact 
only  one  of  the  Defendants  was 
taken  on  the  cafiiaa,  cannot  abate 
his  own  action  against  the  party 
not  taken,  unless'  authorized  so  to 
do  by  the  return  of  the  process 
against,  that  party.  Barton  -u. 
Petit  and  Bayard,  194 

11.  If  the  marsh  all  of  Virginia  re- 
turn that  the  Defendant  is  do.  in- 
habitant of  the  district  of  Virginia, 
the  suit  shall  abate  as  to  such  De- 
fendant   Jd.  .  194 

12.  The  Plaintiff,  in  Virginia,  is  not 
bound  to  declare  until  aH  the  De- 
fendants have  appeared,'  oir  the 
suit  be  abated  as  to  such  as  have 
not  appeared.     Id  194 

13.  Jh  a  suit  against  the  ^aker  of  a 
promissory  hote  by  an  indorser 
who  has  been  obliged  to  take  it 
up,  the  Plaintiff  must  produce  the 
note  upon  the  trial-  Morgan  v, 
Rcintze'l,  273 

14.  Each  party  must  pay  the  cierk 
his  fees  for  services  rendered  to 
each  respectively;  andlhecleriL's 
remedy  is  by  attachment  Cald- 
well  V,  Jackaon,  276 


RIDEX 


653 


15.  This  Goiiit  will  tuA  oua$k  an 
execution  issued  b^  the  Court  be- 
low pending  the  writ  of  error*  if 
it  be  not  a  tuf^aedeas ,  to  the 
judsment.  WaUen  v:  fViiiiama, 
^  278 

16.  A  writ  of  error  issufd  in  Sep- 
tember may, bear  te&te  of  the  Fe- 
bruary ternupreceding,  and  may 
be  returnable  to  the  next  Februa* 
ry  term,  notwithstanding  the  in- 
tervention of  the  August  terni  be- 
tween the  teste  and  return  of  the 
writ.    Bi^ckwell  v.  Fattotu     277 

17.  Upon  an  indictment  for  putting 
goods  on  board'a  carriage,  wiih  in- 
tent to  transptnrt  them  out  of  the 
United  States  contrary  to  the  act 
^January  9,  1809,  the  punish- 
ment of  which  oflFence  is  a  fine  of 
four  times. the  value  of  the  go(tds, 
it  is  not  necessary  that  the  jury 
should  find  the  value  of  the  goods. 
United  Stateav.  Tyler,  285 

18.  See  Jurisdiction^  4,         108.  287 

19.  After  a  juror  is  sworn,  no  excep^r 
tion  can  be  taken,  to  him  on  ac- 
count of  his  being  an  inhabitant  of 
another  county.  Mima  Queen  -v. 
Hefibum^  291 

20.  If  a  juror  be  challenged  for  la- 
vor,  and  upon  exam  mat  ioa  before 
the  '•^^t,  he  declare  that  If  the 
evia^nce  should  be  equal  he  should 
give  a  verdict  in  favor  6f  that  par- 
ty upon  whom  the  burden  of  proof 
lies*  the  Court,  m  the  exercise  of 
a  sound' discretion,  ought  to  reject 
him,  although  the  bias  should  not 
be  so  strong  as  to  render  it  possi- 
tively  improper  to  allow  him  to  be 
sworn.    Id,  291 

31.  See  lAbeL 

2^.  See  Evidence,  17, 18*  408 

23.  See  Judgment^  2,  434 

24.  See  MttimuSy  550 

25.  See  Mandamus,  h  2,      504,  577 

26.  See  Jurisdiction,  11,  602 

27.  See  Promissory  note,  3,         208 


PROCEDEKDO. 
See  MandamOsy  2* 

PROCESa 


577 


PROBABLE  CAUSE. 


Sec  Evidence,  15, 


'^.'^9 


See  Abatement,  1,  2,  194 

PROCLAMATION. 

See  Act  qf  congress,  I,  2*    382, 5f% 

PROMISSORY  NOTE. 

1.  See  Evidence,  5, 6,  160 

2.  A  note  payable  at  sixty  days  can** 
not  be  given  in  evidence  to  sup- 
port a  count  upon  a  note, ..  which 
count  does  not  state  when  the  note 
was  payable.  The  variance  is  fa- 
tal. .  Shrehy  v.  MdndevUle,     208 

3.  Upon  executing  a  writ  of  enquiry^ 
in  Virginia,  in  an  action  of  assump- 
sit upon  a  promissoi-y  note,  it  is  ne- 
cessary to  produce  a  note  corres* 
ponding  with  that  stated  in  the 
declaration ;  but  it  is  not  necessa- 
ry to  prove  the  note.     Id,         208 

4.  The  rlaint  iff  cannot  give  evidence 
that  the  variance  was  the  effect  of 
mistake  or  inadvertence  of  the  at- 
torney, and  thst  the  note  produced 
was  that  which  was  intended  to 
be  described  In  the  declaration. 
Id.  208 

5»  In  a  suit  against  the  maker  of  a 
promissory  note  by  an  indorser 
who  has.  been  obliged  to  take  K  up, 
the  Plaintiff  must  produce  the  note 
upon  the  triaL  Morgan  v.  Reint' 
zel,  273 

6.  The  payment  ot  the  money  by  the 
indorser,  after  protest,  la  a  good 
consideration  for  an  assumpsit,  on 
the  part  of  the  maker,  to  pay  the 
amount  of  the  note  with  cpsts  of 
protest    Id,  273 

7.  The  maker  of  a  promissory  note, 
payable  to  order«  is,  under  the 
custom  of  merchants,  liable  to  re- 
fund the  amount  of  the  note  and 
costs  of  protest,  to  an  Indorser  whe 
has  been  obliged  to  take  it  np  after 
protest.    Id.  27 
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S.  Sec  Consideration^  2, 

PROTEST. 

See  PromiMHory  note^  7, 


RE-HEAttlNG. 
See  -^ractice^  1, 

REPRESENTATION. 


548 


jrs 


^ence,  and  is  good  ab  initio,    mi- 
iiama  v.  Armroyd^  423 

5.  See  Mndralty^  5,  6, 7, 8,        423 

6.  If  a  factor  purchase  ^oods  by  or- 
der of  his>principal  who  dishonors 

.  (be  factor's  bills  for  the  amount 
thereof,  the  fsctor  may  sell  the 
the  goods  without  orders  from  the 
principal,  and  it  shall  not  preju- 
dice liis  rij|ht  of  action  against  Uie 
principal  for  the  amount  of  such 
bills,  damages  and  costs.  J^gg9 
V.  LindHty^  500 


3te  Inwrance^  lU 

596 

SEIZURE. 

REVENUE. 

1.  Sec  Fishing  vcmcI, 
%  See  Libei,  1, 
S.  See  Bond,  3, 

100 
339 
573 

1.  See  jidmirtUty^  3, 
3.  See  EmbargQ^  5, 
3.  See  jidmiraity^  20. 

SETrOFF. 

112 
113 
590 

REVIVAL. 

See  Jtct  <fco7igrc89t  1,  3;    383,570 
R  SK. 


9ft  Insurance,  19»  509 

S. 

SALE. 

1.  See  Fraud,  3,  **  7 

3.  See  Equity,  6,  218 

3:  Upon  a  sale  of  land  at  auction,  if 
the  tj&rms  be  -that  the  purchaser 
^all,  within  SO  days,  give  his 
notes  with  two  good  indorsers,  and 
if  he  fail  to  comply  within  the  thir- 
ty daysy  then  the  land  to  be  resold 
on  account  of  the  first  purchaser, 
the  vendor  cannot  maintam  an  ac- 
tion against  the  vendee  for  a 
breach  of  the  contract,  until  a  rc» 
sale  shall  have  ascertained  the  de- 
ficit, although  the  vendee  should 
instruct  an  attorney  to  draw  a 
def  6,  and  insert  his  name  as  pur- 
chaser. Webster  v.  Hoban,  399 
A  sale  by  authority  of  the  cap- 
tors, before  sentence  of  condem- 
nation, is  affirmed  by  such  sen* 


L  If  three  joint. owners  of  a  cargo 
employ  the  master  of  the  ship  to 
sell  it  for  them,  and  he  afterwards 
become  interested  in  the  share  of 
one  of  the  joint  owners,  he  cannot, 
in  an  action  brought  againn  him 
by  tne  three  joint  owners,  set  off 
Kis  share  of  that  amount.  Young 
V.  Black,  565 

2.  See  Account^  3,  575 

SLAVES. 
See  Evidence^  \\,  12,  221,  290 

SOVEREIGN. 
See  Jurisdickout  6/  116 

STATE  COURT. 
^/0b  Jurisdiction^  8,  379 

STATUTE  OF  FRAUDS. 
See  Frauds  5,  177 

STAY  OF  PROCEEDINGS. 
See  ^fandfimus,  3,  57'9 


INDEIL. 


tBB 


SUPERSEDEAS. 


Sec  Practice^  15, 

278 

SURETY. 

1.  See  Evidence^  8, 
3.  Seei7(m</,3, 

306 
572 

T. 

TENANT  IN  COMMON. 

A  tenant  in  connman  cannot  maintain 
ejectment  against  his  co-tenant 
without  actual  ouster,  Barrdtz  v. 
Cazey^  457 

TENNESSEE. 

See  Mrth  Caroiina^  472 

TERM. 

See  Practice^  16  27^ 

TESTE. 

See  Practice,  16,.  377 

TITLE. 

SeeX^mf,!,  115 

TRANSCRIPT. 

See  Practice^  4,  99 

TRANS-SHIPMENT. 

See  Embargo^  3,  53 

TRUST 

See  Credit,  letter  qf  %  71 

TRYER& 

Sw  Practice,  20,  2ftX 


U. 
UNITED  STATES. 

1.  The  United  Stat^  are  not  bouncF 
by  the  declaration  of  their  arent, 
made  under  ^  mistake  of  thelact» 
unless  it  clearly  appear  that  ^he 
agent  was  acting  wiUkin  the  sccp^ 
of  his  authority*  aind  was  empow- 
eredt  in  his  rapacity  of  agent,  to 
make  such  declaration.  Lee  v. 
Munroe,  366 

3.  Proceedings,  fn  a  case  in  which 
the  United  States  are  not  a  party, 
cannot  be  finally  staid  bv  the  Court 
upon  a  suggestion  that  the  interesU 
Of  the  United  States  are  involved 
in  the  controversy.  Uvingeton  v. 
D9rgenoi9,  577 

3.  See  Bond,  3,  573 

USAGE  OF  TRDR 
See  Ineurance,  7. 9, 13, 16, 18. 
V. 


VALUE. 

1.  See  Embargo,  6, 
3.  See  Bond,  1, 

VARIANCE. 


285 
287 


1.  See  Promietory  note,  2, 3, 4,   308 

2.  A  variance  is  imnkaterial  whicU, 
does  not  Change  the  nature,  of  the 
contract.    Perguton  v.  ffarwood^ 

409 


Sce&/ff. 


VENDOR. 


VERDICT. 


1.  See  Evidence,  11, 

2.  See  Embargo,  6, 

3.  See  Judgment,  2, 

VESSEJi. 
1.  See  Phhing  tegsel, 


271 
285 

434 


;06 
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2.  A  public  vessel  of  war  of  a  fo- 
rei^  sovereign  at  peace  with  the 
Upited  'States  coming  into  our 
ports  and  demeaning  herself  in  a 
peaceable  manner,  is  exempt  from 
the  jurisdiction  of  the  country. 
Schr  Exchangtv.M^Faddon^  117 

3.  See  Mndralty^  13,  349 

VIRGINIA. 

1.  See  Materhenr^  194 

%  See  LimtatioTtB^  5,  4,  302 

3tf  See  Frormstory  note^  2»  3,  4,  208 

4.  See  Dover^  1,  2,  3, 4,  370 
2F.  See  Alexandrian  396 
4  See  Coiuri(f^ralipn»  2,              548 


W. 
WARRANTY: 


See  Evidence^  14, 


WIDOW. 


See  Dower^ 


309 


370 


WITNESS. 

The  Prinoipal  obligor  Is  not  a  com- 
petent witness  for  the  surety.  Bid* 
dUv.Mo99,  '  206 


MPli 


